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Dear  Mr.  Attorney: 
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Report  on  Administration  of  Ontario  Courts. 
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FOREWORD 


With  the  submission  of  this  Part  we  conclude  our  study  and  review 
of  the  Administration  of  Ontario  Courts.  We  here  consider  all  those  matters 
reserved  from  Parts  I  and  II,  with  the  exception  of  the  selection  of  jurors 
for  jury  service.  In  the  course  of  preparation  of  that  chapter,  the  Com- 
mission learned  of  the  progress  achieved  by  the  Ministry  of  the  Attorney 
General  in  rationalizing  the  selection  process  through  employment  of  the 
facilities  of  the  Director  of  Assessment  and  in  developing  the  provisions 
necessary  for  the  inclusion  of  reserve  Indians  on  juries.  These  were  two 
of  our  principal  areas  of  concern  and  we  were  gratified  to  have  been  invited 
to  offer  our  comments  during  the  drafting  stage  of  Bill  1 66  without  awaiting 
formal  report. 

A  number  of  possible  related  reforms  which  appear  to  have  merit 
were  not  dealt  with  here  as  they  were  considered  to  be  beyond  our  terms  of 
reference.  The  awarding  of  pre-judgment  interest  on  damages  falls  within 
this  class  and  will  be  considered  by  the  Commission  in  a  separate  report 
at  a  later  time. 

The  manner  in  which  the  Commission  proceeded  in  this  Project  was 
explained  in  the  foreword  to  Part  I.  The  warning  there  sounded  with 
respect  to  our  use  of  statistics  applies  throughout  the  Report. 
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A.     Introduction 

Under  The  Judicature  Act,1  the  Lieutenant  Governor  in  Council  may 
appoint  such  officers  of  the  Supreme  Court  as  are  necessary  for  the  due 
dispatch  of  the  business  of  the  court.  The  duties  of  these  officers  are 
regulated  by  the  Rules  of  Practice  of  the  Supreme  Court  of  Ontario2  and 
by  the  terms  of  any  applicable  order-in-council.3  Among  the  officers  so 


iR.S.O.  1970,  c.  228,  s.  85. 

2R.R.O.  1970,  Reg.  545,  as  amended. 

3 Concerning  the  power  of  a  province  to  appoint  Masters  for  the  administration  of 

the  business  of  the  court,  see  Re  Solloway  Mills  and  Company  Limited,  [1935] 
O.R.  37,  which  held  that  section  96  of  the  British  North  America  Act,  requiring 
the  appointment  of  judges  of  the  Superior  and  County  Courts  by  the  Governor 
General  of  Canada,  does  not  prohibit  the  province  from  appointing  an  officer 
of  the  court  who  may  exercise  some  judicial  functions.  But  see  also  A.G.  for 
Ont.  and  Display  Service  Limited  v.  Victoria  Medical  Building  Limited,  [1960] 
S.C.R.  32,  which  held  that  the  Province  cannot  confer  jurisdiction  upon  the 
Master  which  broadly  conforms  to  the  type  of  jurisdiction  exercised  by  judges 
of  the  Superior  and  County  Courts  at  Confederation. 
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appointed,  and  with  whom  this  chapter  is  concerned,  are  the  Masters  of 
the  Supreme  Court  of  Ontario. 

Prior  to  its  amendment  in  1927,4  The  Judicature  Act  provided  for 
the  appointment  at  Toronto  of  certain  specified  officers,  namely  an  Official 
Guardian,  a  Master  in  Chambers,  a  Master  in  Ordinary,  a  Registrar  of  the 
Appellate  Division,  two  or  more  Registrars  of  the  High  Court  Division,  a 
Clerk  of  the  Crown  and  Pleas,  an  Accountant,  two  or  more  Taxing  Officers, 
an  Assistant  Registrar  of  the  Appellate  Division,  a  Clerk  of  Records  and 
Writs,  a  Clerk  in  Chambers,  a  Marshal  and  Clerk  of  Assize  for  the  County 
of  York,  a  Clerk  of  the  Process  and  certain  other  less  important  officers. 

By  an  order-in-council  passed  on  May  4,  1923,  the  offices  of  the 
Master  in  Ordinary  and  the  Master  in  Chambers  were  combined,  with 
the  duties  formerly  performed  in  those  offices  thenceforth  devolving  upon 
the  Master  and  his  staff.  The  order-in-council  further  provided  for  the 
division  of  the  offices  at  Osgoode  Hall  into  two  branches:  a  Judicial 
Branch,  to  be  known  as  the  Master's  Office,  and  an  Administrative  Branch, 
to  be  known  as  the  Registrar's  Office.  The  Master's  Office  consisted  of  the 
Master,  five  Assistant  Masters  and  a  Chief  Clerk.  The  Master  was  given 
power  to  assign  to  each  of  his  staff  such  duties  as  he  might  from  time  to 
time  deem  advisable.  The  Taxing  Officer  was  attached  to  the  staff  of  the 
Master's  Office  and  for  administrative  purposes  was  placed  under  the 
control  of  the  Master. 

In  1946,  by  executive  action  which  does  not  appear  to  have  legislative 
authority,  the  Master  became  known  as  the  Senior  Master  and  the  Senior 
Assistant  Master  as  the  Master.  The  Master's  Office  now  is  constituted  with 
the  Senior  Master  and  seven  Masters,  all  of  whom  are  so  designated  in  the 
order-in-council  appointing  them.  This  designation  is  not  consistent  with 
the  provisions  of  The  Judicature  Act,  which  provide  that  "[i]n  this  Act: 
'Master  of  the  Supreme  Court'  includes  an  assistant  master".5  The  Judica- 
ture Act  should  be  amended  to  conform  with  the  designation  now  employed 
in  the  appointment  of  Masters  and  appropriate  changes  should  be  made 
to  the  Rules  of  Practice.6 

The  Masters  are  full-time  officers,  exercising  broad  powers  ranging 
from  the  disposition  of  a  variety  of  chambers7  applications  relating  to 
practice  and  procedure8  to  the  conducting  of  proceedings  on  references 
concerning  such  matters  as  partitions,  the  judicial  sale  of  property,  receiver- 
ships, the  winding-up  of  corporations,  the  foreclosure  of  mortgages,  estate 
matters,  incompetency  proceedings,  and  the  trial  of  mechanics'  lien  and 


4S.O.  1927,  c.  29,  amending  R.S.O.  1914,  c.  56. 

5R.S.O.  1970,  c.  228,  s.  l(m). 

6See,  for  example,  Rule  2(1),  which  provides:  "In  the  rules  relating  to  references, 
'Master'  includes  an  assistant  master  .  .  .";  s.  114(1)  of  The  Judicature  Act  pro- 
vides that  the  Rules  Committee  shall  continue  to  be  composed  of  the  "Master 
of  the  Supreme  Court." 

7In  Part  I  of  this  Report  the  Commission  recommended  that  the  chambers 
terminology  be  abolished  and  that  reference  be  made  rather  to  Motion  Court. 
See  chapter  6  thereof. 

ZRules  of  Practice,  Rule  210. 
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other  actions  pursuant  to  a  reference  by  a  judge  of  the  Supreme  Court.9 
One  of  the  Masters  devotes  his  full  attention  to  the  carrying  out  (with  the 
assistance  of  another  Master)  of  his  duties  as  Taxing  Officer  in  respect 
of  the  taxation  of  bills  of  costs.10 

Outside  the  Judicial  District  of  York,  a  local  master  "has  in  all  causes 
and  matters  in  his  county  and  in  interpleader  proceedings  where  the  goods 
in  respect  of  which  interpleader  is  sought  are  situate  in  his  county  con- 
current jurisdiction  with,  and  the  same  power  and  authority,  as  the  Master 
at  Toronto."11  Local  masters  have  been  specially  appointed  for  the  Judicial 
District  of  Ottawa-Carleton  and  the  counties  of  Middlesex  and  Essex.  In  all 
other  counties  and  districts  the  duties  of  the  local  master  are  performed  by 
the  County  and  District  Court  judges.12  Every  local  master  (as  well  as  the 
local  registrar  and  local  deputy  registrar)  is  also  a  local  taxing  officer.13 

We  have  not  observed  any  fundamental  dissatisfaction  with  the  opera- 
tion of  the  office  of  the  Master  of  the  Supreme  Court,  either  with  respect 
to  the  Master's  Office  at  Toronto  or  with  respect  to  the  local  masters  out- 
side the  Judicial  District  of  York.  The  only  major  complaints  we  received 
concerned  delays  in  the  rendering  of  reserved  judgments  and  time  lost  by 
counsel  having  to  wait  to  be  heard.  We  shall  consider  these  later  in  this 
chapter. 

B.     Appointment  and  Conditions  of  Employment 

While  the  operation  of  the  Master's  Office  is  generally  satisfactory, 
it  is  our  view  that  the  manner  of  appointment  and  the  conditions  of  em- 
ployment of  the  Masters  at  Toronto  are  not  appropriate  to  the  nature  of 
the  office  and  the  duties  they  are  required  to  perform. 

Masters  are  appointed  by  the  Lieutenant  Governor  in  Council  and 
hold  office  at  the  pleasure  of  the  government.  The  Masters  at  Toronto  are 
also  appointed  under  The  Public  Service  Act.1*  Their  salaries  are  deter- 


*The  Judicature  Act,  R.S.O.  1970,  c.  228,  ss.  71,  72.  See  also  s.  31(2)  of  The 
Mechanics'  Lien  Act,  R.S.O.  1970,  c.  267,  which  provides  for  the  trial  by  the 
Master  of  mechanics'  lien  actions  in  the  Judicial  District  of  York  pursuant  to 
a  reference  by  a  judge  of  the  Supreme  Court. 

10One  of  the  Masters  is  also  the  Registrar  in  Bankruptcy.  The  jurisdiction  of  the 
Taxing  Officer  is  set  forth  in  Rules  656  and  following.  See  also  Rule  762(2)  of 
the  Rules  of  Practice,  which  provides  that  in  the  absence  of  the  Taxing  Officer 
at  Toronto,  his  duties  may  be  performed  by  the  Master  or  by  such  officer  as  the 
Master  designates.  At  the  present  time,  administrative  control  over  the  Taxing 
Office  is  exercised  by  the  Senior  Master. 

11  Rules  of  Practice,  Rule  211. 

12See  s.  99  of  The  Judicature  Act,  R.S.O.  1970,  c.  228,  which  provides  that  where 
in  a  county  the  office  of  local  master  is  vacant  or  the  local  master  is  absent  or 
ill,  any  judge  of  any  County  Court  in  the  County  Court  district  may  act  pro 
tempore  as  local  master.  Reference  should  be  made,  however,  to  an  order-in- 
council  dated  September  20,  1972,  pursuant  to  which  the  County  and  District 
Court  judges  were  appointed  as  local  masters  of  the  Supreme  Court  of  Ontario 
"in  and  for  the  Province  of  Ontario".  (O.C.  2982/72). 

13 Rules  of  Practice,  Rule  757.  The  jurisdiction  of  the  local  taxing  officers,  and 
the  Commission's  recommendations  with  respect  thereto,  are  set  out  later  in 
this  chapter. 

i4R.S.O.  1970,  c.  386. 
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mined  by  the  government  and  their  position  with  respect  to  sick  leave, 
vacations,  pensions  and  disability  benefits  is  the  same  as  that  of  all  other 
civil  service  employees.  Thus,  for  example,  no  pension  or  disability  allow- 
ances are  payable  to  a  Master  who  has  not  contributed  for  at  least  10 
years.15 

Masters  are  essentially  judicial  officers  and  the  manner  of  their 
appointment  should  reflect  this  fact.  We  recommend  that  future  appoint- 
ments to  the  office  of  Master  at  Toronto  be  made  by  the  Lieutenant  Gov- 
ernor in  Council  on  the  recommendation  of  the  Attorney  General.  The 
Judicature  Act  should  be  amended  to  provide  that,  as  a  precondition  to 
the  making  of  any  appointment,  the  Attorney  General  be  required  to 
request  and  receive  a  report  concerning  the  proposed  appointee  from 
the  Judicial  Council  for  Provincial  Judges  (as  constituted  under  The 
Provincial  Courts  Act).16  The  functions  of  the  Judicial  Council  are  set 
forth  in  The  Provincial  Courts  Act17  and  we  recommend  that  the  powers 
it  possesses  to  receive  complaints  respecting  misbehaviour  or  neglect  of 
duty,  to  take  action  to  investigate  complaints,  and  to  recommend  the 
holding  of  an  inquiry,  be  extended  so  as  to  have  reference  to  Masters  as 
well  as  to  Provincial  judges.18 

The  nature  of  the  duties  performed  by  the  Masters  underlines  the 
desirability  that  they  be  given  a  greater  degree  of  independence  than  they 
possess  at  the  present  time.  We  recommend  that  the  Masters  at  Toronto 
be  given  the  same  security  of  tenure  as  Provincial  judges.  The  Judicature 
Act  should  be  amended  to  provide  that  a  Master  shall  hold  office  during 
good  behaviour  and  may  be  removed  from  office  before  attaining  retire- 
ment age  only  for  misbehaviour  or  for  inability  to  perform  his  duties 
properly  and  only  after  an  inquiry  into  the  circumstances.  The  Master  in 
question  should  be  given  reasonable  notice  of  the  time  and  place  for  the 
inquiry  and  should  be  afforded  an  opportunity  of  being  heard  and  of 
cross-examining  the  witnesses  and  producing  evidence  on  his  own  behalf. 
Provision  should  be  made  for  the  appointment  by  the  Lieutenant  Governor 
in  Council  of  one  or  more  judges  of  the  Supreme  Court  to  conduct  the 
inquiry,  with  all  the  powers  that  are  conferred  upon  a  commissioner  under 
The  Public  Inquiries  Act,19  and  to  report  thereon.  The  report  of  the  inquiry 


15The  amount  of  time  that  may  be  taken  off  due  to  illness  without  loss  of  salary 
accumulates  at  the  rate  of  1.25  days  per  month  of  full  attendance  (i.e.,  15  days 
per  year).  Vacations  are  based  on  the  number  of  years  of  service;  three  weeks 
per  year  are  allowed  for  the  first  15  years  of  service  and  four  weeks  per  year 
thereafter. 

16R.S.O.  1970,  c.  369.  The  Judicial  Council  for  Provincial  Judges  is  composed 
of  the  Chief  Justice  of  Ontario,  the  Chief  Justice  of  the  High  Court,  the  Chief 
Judge  of  the  Provincial  Courts  (Criminal  Division),  the  Chief  Judge  of  the 
Provincial  Courts  (Family  Division),  the  Treasurer  of  the  Law  Society  of  Upper 
Canada  and  not  more  than  two  other  persons  appointed  by  the  Lieutenant  Gov- 
ernor in  Council,  of  whom  a  majority  constitutes  a  quorum. 

nibid.  s.  8. 

18If  this  recommendation  is  accepted,  consideration  should  be  given  to  excluding 
the  Masters  from  the  category  of  officers  the  duties  of  whom  the  Inspector  of 
Legal  Offices  is  required  to  ascertain  are  being  "duly  and  efficiently  performed" 
under  s.  106(1  )(c)  of  The  Judicature  Act  and  whose  conduct  the  Inspector  of 

Legal  Offices  has  the  power  to  inquire  into  under  s.  106(2)  of  the  same  Act. 
19R.S.O.  1970,  c.  379. 
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and  any  order  of  the  Lieutenant  Governor  in  Council  removing  a  Master 
should  be  laid  before  the  Legislature  if  it  is  in  session,  or  within  15  days 
after  the  commencement  of  the  next  ensuing  session.  We  recommend 
further  that  the  retirement  age  for  the  Masters  at  Toronto  be  fixed  in 
The  Judicature  Act  at  70  years. 

In  their  brief  to  the  Commission  the  Masters  submited  that  their  civil 
servant  status  is  anomalous  because  of  the  growing  involvement  of  the 
government  of  Ontario  in  civil  litigation.  We  agree  with  this  submission. 
The  present  status  of  the  Masters  when  called  upon  to  give  decisions  in 
litigation  to  which  the  government  is  a  party  is  not  consistent  with  the 
concept  of  judicial  independence.  This  is  particularly  true  with  respect  to 
the  Masters  at  Toronto,  who  devote  their  full  time  to  their  duties  as 
Masters. 

It  is  our  view  that  the  benefits  received  by  the  Masters  at  Toronto 
are  entirely  inadequate.  Under  the  present  system  of  benefits,  for  example, 
the  Masters  cannot  qualify  for  a  full  civil  service  pension  unless  they  come 
to  office  under  the  age  of  40  years.  The  importance  of  the  office  makes  it 
imperative,  in  our  view,  that  it  be  made  sufficiently  attractive  to  encourage 
able  lawyers  to  seek  it. 

We  recommend,  therefore,  that  the  Masters  at  Toronto  and  their 
dependants  be  provided  with  proper  pension  and  disability  benefits.  The 
Masters  should  have  one  month's  annual  vacation  and  there  should  be  no 
limitation  on  the  number  of  days  a  Master  may  be  absent  owing  to  illness, 
such  absence  being  properly  documented.  The  Judicature  Act  should  be 
amended  in  accordance  with  the  foregoing  recommendations.20  We  recom- 
mend also  that  the  salaries  of  the  Masters  be  fixed  by  the  Lieutenant 
Governor  in  Council. 

Under  section  98  of  The  Judicature  Act,  no  person  who  is  appointed 
a  local  master  shall  engage  in  the  practice  of  law  or  act  as  a  notary  public 
or  a  conveyancer  unless  his  appointment  otherwise  provides.  The  policy 
considerations  underlying  the  provisions  of  this  section,  namely  the  avoid- 
ance of  possible  conflicts  of  interest,  are  equally  applicable  in  the  case  of 
the  Masters  at  Toronto.  We  recommend  that  a  provision  be  enacted  in  The 
Judicature  Act  specifically  prohibiting  a  Master,  either  directly  or  indirectly, 
from  engaging  in  the  practice  of  law  or  acting  as  a  notary  public  or 
conveyancer. 

C.     Jurisdiction  of  the  Master 

Apart  from  their  jurisdiction  to  hear  and  dispose  of  different  kinds 
of  references,21  the  Masters  at  Toronto  have  jurisdiction  to  dispose  of  a 
variety  of   applications   relating  to  practice   and  procedure.   The  latter 


20The  recommendations  with  respect  to  vacation,  illness  and  leave  of  absence 
benefits  for  Masters  parallel  our  recommendations  in  Part  II  of  this  Report 
with  respect  to  such  benefits  for  Provincial  judges. 

21Mention  should  also  be  made  of  the  taxing  jurisdiction  of  the  Master  who  is 
appointed  Taxing  Officer. 
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jurisdiction  is  set  forth  in  Rule  210  of  the  Rules  of  Practice,  which  provides 
as  follows: 

210.  The  Master  is  empowered  and  required  to  dispose  of  all 
applications  properly  made  in  chambers  except  with  respect  to  the 
following  matters : 

1 .  Matters  relating  to  criminal  proceedings  or  the  liberty  of  the 
subject. 

2.  Appeals  and  applications  in  the  nature  of  appeals. 

3.  Extending  the  time  for  appealing  to  an  appellate  court,  (see 
rule  504.) 

4.  Applications  for  arrest. 

5.  Proceedings  as  to  mentally  incompetent  persons. 

6.  Originating  notices,  other  than  applications  for  administra- 
tion, partition  or  interpleader. 

7.  Applications  as  to  the  custody,  maintenance  or  guardian- 
ship of  infants,  or  the  sale,  lease,  mortgage  of  or  dealing 
with  infants'  estates  or  settled  estates  but  this  exception  shall 
not  include  applications  under  item  16  of  rule  209  or  other 
interlocutory  applications  for  the  interim  custody  or  interim 
maintenance  of  infants. 

8.  Opposed  applications  for  judgment  for  partition  or  adminis- 
tration. 

9.  The  payment  of  money  out  of  court,  or  dispensing  with 
payment  of  money  into  court,  in  administration  and  parti- 
tion matters. 

10.  Allowing  taxed  costs  in  lieu  of  commission  under  rule  660. 

1 1 .  Striking  out  a  jury  notice  except  for  irregularity. 

12.  Any  matter  which  is  expressly  required  to  be  done  by  a 
judge. 

13.  The  removal  of  causes  from  inferior  courts. 

14.  The  making  of  orders  for  reference  under  The  Arbitrations 
Act. 

15.  Staying  proceedings  after  verdict  or  judgment  at  a  trial. 

In  order  to  determine  which  applications  are  "properly  made  in 
chambers",22  resort  must  be  had  to  Rule  209,  which  provides: 

209.  The  following  applications  shall  be  disposed  of  in  cham- 
bers: 

1.    For  the  sale,  lease  or  mortgaging  of  the  estates  of  infants. 


22See  n.  7,  supra. 
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2.  As  to  the  custody,  guardianship,  maintenance,  and  advance- 
ment of  infants. 

3.  For  administration  or  partition  without  action. 

4.  Relating  to  the  conduct  of  actions  or  matters. 

5.  For  the  payment  into  court  of  moneys  under  The  Trustee 
Act. 

6.  Applications  for  leave  to  issue  and  to  vacate  certificates 
of  lis  pendens. 

7.  Appeals  from  an  interlocutory  judgment  or  order  of  the 
Master  in  chambers  or  a  local  judge  in  chambers. 

8.  Motions  for  judgment  under  rule  58. 

9.  An  order  upon  consent  dismissing  an  action  either  with  or 
without  costs. 

10.  Applications  under  The  Mental  Incompetency  Act. 

11.  Applications  for  and  on  the  return  of  a  writ  of  habeas 
corpus. 

12.  Motions  for  interpleader. 

13.  Motions  to  wind  up  companies  under  the  Federal  or  On- 
tario Acts. 

14.  Motions  for  payment  of  money  out  of  court. 

15.  Motions  under  rules  546  and  567. 

16.  Applications  for  interim  corollary  relief  under  section  10  of 
the  Divorce  Act  (Canada). 

17.  Originating  motions  under  paragraphs  3,  4,  6  and  10  of 
rule  607. 

18.  Motions  under  any  statute  that  authorizes  an  application  to 
a  judge. 

The  local  masters  have  a  somewhat  narrower  jurisdiction  than  the 
Master  at  Toronto,  each  local  master  having  the  same  power  and  authority 
as  the  Master  at  Toronto  only  with  regard  to  causes  and  matters  in  his 
county  or  where  the  goods  in  respect  of  which  interpleader  is  sought  are 
situate  in  his  county.23 

The  negative  definition  of  jurisdiction  in  the  Rules  of  Practice  has 
contributed  in  some  degree  to  the  frequency  with  which  questions  arise 
with  respect  to  the  jurisdiction  of  the  Master  to  deal  with  a  particular 
matter  which  has  been  brought  before  him.  It  has  been  suggested  to  us  that 
the  Master's  jurisdiction  should  be  set  out  affirmatively  rather  than  nega- 
tively, and  the  matters  over  which  he  has  jurisdiction  should  be  specifically 
enumerated.24  While  there  would  appear  to  be  something  to  be  said  for 


WRules  of  Practice,  Rule  211. 

24In  a  brief  submitted  to  the  Commission  the  former  Senior  Master,  A.  S.  Mar- 
riott, Q.C.,  has  suggested,  by  way  of  illustration  only,  a  list  of  matters  which 
might  be  contained  in  a  Rule  setting  out  the  Master's  jurisdiction  affirmatively. 
It  is  set  forth  in  Appendix  I  to  this  chapter. 
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such  a  definitional  change,  we  are  of  the  view  that  this  is  a  matter  which 
should  more  properly  fall  within  the  purview  of  the  Rules  Committee. 

We  would  suggest  that  any  review  by  the  Rules  Committee  along  the 
foregoing  lines  might  embrace  a  consideration  of  a  possible  extension  of 
the  Master's  jurisdiction  to  include  the  determination  of  certain  procedural 
matters  which  at  the  present  time  do  not  fall  within  his  jurisdiction.  By 
way  of  example,  the  appointment  of  a  guardian  ad  litem  for  persons  under 
a  disability  would  appear  to  be  a  matter  which  could  well  be  dealt  with  by 
a  Master.25  It  also  seems  anomalous  that  under  the  present  Rules  a  Master 
cannot  make  any  order  relating  to  the  sale  of  an  infant's  estate  no  matter 
how  small  in  value  that  estate  may  be,26  yet  at  the  same  time  it  is  quite 
common  for  him  to  be  given  power  to  authorize  a  receiver  or  liquidator 
of  a  corporation  to  sell  assets  having  very  high  values.  These  are  matters 
clearly  meriting  further  study  by  the  Rules  Committee.27 

It  might  be  observed  finally  that  the  practising  profession  appears  to 
be  satisfied  with  the  manner  in  which  the  Masters  discharge  their  duties 
and  there  would  appear  to  be  no  suggestion  on  the  part  of  the  profession 
that  any  of  the  work  performed  at  present  by  the  Masters  should  be  trans- 
ferred to  the  judges.  Rather,  the  view  appears  to  be  that  everything  possible 
should  be  done  to  broaden  the  scope  of  the  Masters'  work  and  to  increase 
the  efficiency  with  which  they  deal  with  the  matters  falling  within  their 
jurisdiction. 


D.     Procedures  in  the  Master's  Office 

1 .    Methods  of  Case  Scheduling 

During  the  course  of  our  examination  of  the  Master's  Office,  the 
Commission  received  briefs  urging  that  certain  procedures  followed  with 
respect  to  the  scheduling  of  cases  in  the  Master's  Office  be  changed  with 
a  view  to  increasing  the  efficiency  of  its  operation. 

By  way  of  illustration,  at  the  present  time  consent  adjournments  may 
be  obtained  by  telephone  without  the  necessity  of  personal  attendance  by 
counsel.  It  is  also  possible  to  leave  material  for  consent  orders  in  the 
Master's  Office  for  approval  without  the  necessity  of  personal  attendance. 
If,  however,  any  consent  application  requires  a  supporting  affidavit  an 
appearance  by  counsel  is  required.  The  appearance  in  many  cases  might 
be  obviated  if  there  existed  instead  a  requirement  that  all  papers  in 
connection  with  consent  or  unopposed  applications  be  filed  at  least  one 
day  prior  to  the  date  of  disposition.  Counsel  would  be  required  to  attend 
only  if  the  Master  were  not  satisfied  with  the  material,  had  some  further 
question  to  be  answered,  or  considered  the  matter  too  complex  to  be  dealt 
with  entirely  on  the  basis  of  the  material  filed.  In  a  brief  submitted  to  the 
Commission  by  the  Ontario  Branch  of  the  Canadian  Bar  Association,  it 


25Under  the  suggested  Rule  set  forth  in  Appendix  I  the  appointment  of  a 
guardian  ad  litem  for  persons  under  a  disability  would  come  within  the  Master's 
jurisdiction. 

26This  matter  is  not  dealt  with  in  the  suggested  Rule. 

27See  chapter  2,  infra. 
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was  also  suggested  that  the  papers  filed  should  include  a  draft  form  of 
order  for  the  relief  sought. 

Another  aspect  of  the  procedures  followed  in  the  Master's  Office 
which  merits  consideration  relates  to  the  practice  of  the  Masters  at  Toronto 
of  granting  fixed  appointment  times  for  the  argument  of  any  contested 
motions  which  are  likely  to  take  up  a  considerable  period  of  time.  This 
undoubtedly  saves  unnecessary  waiting  by  counsel  not  interested  in  a 
particular  motion.  Unfortunately,  the  practising  profession  appears  gen- 
erally to  be  unaware  of  this  practice  and  much  time  is  lost  waiting  during 
lengthy  arguments  before  the  Masters.  We  agree  with  the  suggestion 
contained  in  the  brief  submitted  by  the  Ontario  Branch  of  the  Canadian 
Bar  Association  that  counsel  bringing  a  contested  application  should, 
except  in  urgent  cases,  be  required  to  take  out  an  appointment  and  to 
indicate  the  length  of  time  required  for  argument.  In  the  event  that  the 
motion  cannot  be  completely  disposed  of  within  the  allotted  time  a  new 
date  will  be  required  to  be  set.  A  draft  form  of  order  would  be  included 
among  the  papers  filed  at  least  one  day  prior  to  the  date  of  the  appointment 
and  would  be  served  on  the  other  parties  where  such  service  is  required. 
It  is  to  be  hoped  that  experienced  counsel  would  become  reasonably 
accurate  in  forecasting  the  time  required  for  the  hearing  of  motions.  If  the 
time  allotted  were  limited  in  the  foregoing  manner,  counsel  on  both  sides 
might  be  encouraged  to  make  more  use  of  written  argument,  saving  for 
oral  presentation  only  the  most  salient  points.  The  amount  of  time  required 
for  the  disposition  of  motions  before  the  Masters  would  thereby  be 
reduced. 

Our  remarks  with  respect  to  the  effecting  of  changes  in  the  present 
method  of  case  scheduling  before  the  Masters  are  intended  as  suggestions 
only  and  should  be  viewed  as  illustrative  of  possible  ways  of  achieving 
greater  efficiency  in  the  operation  of  the  Master's  Office.  Responsibility  for 
evaluating  these  and  other  possible  changes  should  rest  with  the  Directors 
of  Court  Administration. 


2.    The  Senior  Master 

Under  the  order-in-council  of  May  4,  1923,  to  which  we  referred 
earlier,  the  Senior  Master  (or  the  Master,  as  he  was  then  referred  to)  was 
given  the  power  to  assign  to  the  Masters  such  duties  as  he  may  deem 
advisable.  So  far  as  the  administration  of  the  Master's  Office  at  Toronto 
is  concerned,  we  think  it  is  desirable  that  the  Masters  in  matters  of  adminis- 
tration be  under  the  supervision  and  control  of  the  Senior  Master.  Thus  the 
Senior  Master  should  exercise  general  supervision  with  respect  to  the 
organization  of  the  workload  of  the  Master's  Office,  including  the  allocation 
of  that  workload  among  the  Masters,  as  well  as  with  respect  to  all  other 
administrative  matters  connected  with  the  functioning  of  the  Master's  Office. 

We  do  not  wish  it  to  be  implied  from  what  we  have  just  said  that  the 
Senior  Master  should  have  any  power  to  interfere  with  a  decision  of  one 
of  the  Masters.  It  would  be  most  unfortunate,  in  our  view,  if  any  Master 
were  to  feel  that  he  is  not  completely  independent  with  respect  to  the 
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actual  exercise  of  his  judicial  functions.  While  much  can  be  said  for  the 
consistency  of  decisions  which  is  attainable  from  the  close  association  of  the 
various  Masters  at  Toronto,  each  decision  by  a  Master  should  nevertheless 
be  a  decision  of  that  particular  Master  rather  than  of  the  Master's  Office 
as  an  entity.  The  Commission  recognizes  that  some  members  of  the  prac- 
tising profession  are  well  aware  of  differing  attitudes  among  certain  of  the 
Masters,  particularly  with  respect  to  claims  for  interim  alimony.  Neverthe- 
less, a  power  of  interference  in  the  Senior  Master  would  inevitably  jeopard- 
ize the  judicial  attitude  manifested  by  the  Masters,  an  attitude  which,  in 
our  view,  should  rather  be  encouraged. 

3.    Creation  of  the  Position  of  Chief  Clerk 

While  the  Senior  Master  should  exercise  general  administrative  super- 
vision and  control  over  the  operation  of  the  Master's  Office,  the  extent  of 
the  judicial  functions  which  he  is  required  to  perform  is  such  that  he 
should  be  relieved  of  the  administration  of  the  work  of  the  Master's  Office 
on  a  day-to-day  basis.  This  responsibility  should  more  properly  rest  with 
a  Chief  Clerk  and  we  recommend  that  the  position  of  Chief  Clerk  be 
created  and  filled  as  soon  as  is  practicable.  There  is  ample  precedent  for 
such  a  position;  prior  to  1947  the  Chief  Clerk  was  an  integral  part  of  the 
staff  of  the  Master's  Office,  and  indeed  such  an  officer  is  referred  to  in  the 
Rules  of  Practice.28 

A  Chief  Clerk  could  perform  many  useful  functions  which  in  our  view 
would  be  conducive  to  increased  efficiency  in  the  operation  of  the  Master's 
Office.  He  could  facilitate  the  efficient  use  of  hearing  time  through  the 
arranging  of  appointments  for  contested  motions.  He  could  also  review 
the  materials  filed  on  ex  parte  or  consent  applications  where  no  personal 
attendance  by  a  solicitor  is  required.29  Many  of  the  present  ex  parte  and 
consent  applications  to  the  Masters  tend  to  be  of  a  purely  routine  nature, 
requiring  the  exercise  of  little  or  no  discretion.  The  Chief  Clerk  could 
assist  the  Master  by  reviewing  all  such  filed  materials  to  ensure  at  least 
formal  compliance  with  what  is  required  in  order  to  grant  the  requested 
order. 


E.     Reserved  Judgments 

One  of  the  few  serious  criticisms  of  the  operation  of  the  Master's 
Office  which  has  come  to  the  attention  of  the  Commission  concerns  the 
rendering  of  reserved  judgments.  Clearly,  the  profession  and  the  public 
are  entitled  to  complain  if  long  delays  in  rendering  reserved  judgments 
impede  the  speedy  disposition  of  actions.  To  the  extent  that  the  Master's 
Office  is  concerned  with  the  disposition  of  interlocutory  matters  it  is  par- 
ticularly important  that  judgments  be  rendered  promptly. 

Under  Rule  401  of  the  Rules  of  Practice,  where  a  judge  has  not  given 
judgment  within  six  months  from  the  date  of  reserving  judgment,  the  Chief 

28Rule  446. 

29An  appropriate  analogy  exists,  of  course,  in  the  function  of  Registrar  in  present 
divorce  trials. 
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Justice  of  the  High  Court  may  make  an  order  for  a  retrial  or  rehearing 
of  the  matter.30  We  recommend  that  a  rule  be  passed  similar  to  Rule  401 
applying  to  Masters.  The  rule  should  provide  that  any  party  to  an  applica- 
tion before  a  Master  may  apply  to  a  judge  of  the  Supreme  Court  for  an 
order  for  a  rehearing  before  another  Master  where  a  decision  has  been 
reserved  for  more  than  one  month.31 

We  are  not  aware  of  any  serious  problems  with  respect  to  delays  in 
the  disposition  of  references  by  the  Masters.  We  suggest,  however,  that  the 
Rules  Committee  give  consideration  to  the  question  of  reserved  decisions 
on  references  with  a  view  to  ascertaining  whether  they  should  be  treated  in 
the  same  manner  as  reserved  decisions  in  other  cases  before  the  Masters.32 


F.     The  Need  For  More  Specially  Appointed  Local  Masters 

As  we  indicated  earlier,  in  most  counties  and  districts  outside  the 
Judicial  District  of  York  the  duties  of  the  local  masters  of  the  Supreme 
Court  are  performed  by  the  County  and  District  Court  judges.  However,  in 
the  Judicial  District  of  Ottawa-Carleton  and  in  the  Counties  of  Middlesex 
and  Essex,  the  local  registrars  of  the  Supreme  Court  have  been  appointed 
local  masters.33 

It  was  suggested  to  us  that  consideration  should  be  given  to  the 
appointment  of  full-time  local  masters  outside  Toronto  or,  as  an  inter- 


30Rule  401  provides: 

401.  When  a  judge  who  has  reserved  judgment  in  any  cause,  action,  issue, 
motion  or  matter, 

(a)  dies  without  giving  judgment;  or 

(b)  having  resigned  his  office  or  having  been  appointed  to  any  other 
court  does  not  give  judgment  within  the  time  allowed  by  statute;  or 

(c)  has  not  given  judgment  within  six  months  from  the  time  of  re- 
serving it, 

the  Chief  Justice  of  the  High  Court  may  order  that  the  cause,  action,  issue, 
motion  or  matter  be  restored  to  the  proper  list  for  trial  or  hearing,  and,  in 
case  the  original  trial  or  hearing  was  upon  evidence  given  viva  voce,  may  direct 
that  the  re-trial  or  re-hearing  shall  be  upon  a  transcript  of  the  reporter's  notes 
of  such  evidence,  or  upon  such  transcript  and  additional  evidence  given  viva 
voce  or  by  affidavit,  or  upon  such  transcript  and  evidence  given  viva  voce 
and  evidence  given  by  affidavit,  or  upon  new  evidence,  or  otherwise  as  in  his 
opinion  the  circumstances  of  the  particular  case  may  require,  and  may  dis- 
pose of  the  costs  of  the  original  trial  or  hearing  and  of  the  costs  of  procuring 
and  furnishing  any  copies  of  the  transcript  of  the  reporter's  notes,  or  may 
refer  the  question  as  to  such  costs  or  any  of  them  to  the  judge  presiding  at 
the  re-trial  or  re-hearing,  but  no  directions  for  a  re-trial  or  re-hearing  which 
include  a  direction  for  the  use  of  the  transcript  of  the  reporter's  notes  shall 
be  deemed  to  limit  or  restrict  the  power  of  the  judge  presiding  at  such  re-trial 
or  re-hearing  in  his  discretion  to  permit  the  recalling  of  any  witness  called 
at  the  original  trial  or  hearing,  or  to  receive  other  or  additional  evidence. 
31In  the  case  of  reserved  judgments  by  the  master  whom  we  later  propose  be 
appointed  for  the  County  Court  in  the  Judicial  District  of  York,  the  application 
for  an  order  permitting  a  rehearing  should  be  made  to  a  County  Court  judge. 
32See  also,  in  this  connection,  Rule  402  of  the  Rules  of  Practice. 
33The  local  registrar  of  the  Supreme  Court  usually  occupies  certain  other  positions 
as  well,  such  as  registrar  of  the  Surrogate  Court.  In  addition,  in  every  circuit 
centre  outside  Toronto,  except  in  Ottawa,  the  local  registrar  is  also  the  clerk  of 
the  County  or  District  Court. 
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mediate  step,  to  the  sending  out  on  circuit  of  one  of  the  Toronto  Masters 
to  serve  other  areas  in  the  Province.  On  the  basis  of  the  information  avail- 
able to  us  we  do  not  believe  that  there  is  sufficient  work  in  the  centres 
outside  the  Judicial  District  of  York  to  justify  the  appointment  of  full-time 
local  masters.  At  the  same  time,  however,  we  are  not  in  favour  of  the 
continued  appointment  of  the  County  and  District  Court  judges  as  local 
masters  of  the  Supreme  Court,34  in  view  of  the  growing  workload  of  the 
County  Court  judges  flowing  from  their  newly  acquired  divorce  jurisdiction 
and  the  increased  monetary  jurisdiction  of  the  County  and  District  Courts. 

We  believe  that  the  appointment  of  suitably  qualified  court  officials 
as  local  masters,  as  is  the  case  in  the  Judicial  District  of  Ottawa-Carleton 
and  in  the  Counties  of  Essex  and  Middlesex,  has  much  to  commend  it  and 
should  be  extended  to  other  centres.  If,  as  we  consider  to  be  desirable 
(both  in  the  context  of  this  discussion  and  in  the  context  of  the  discussions 
concerning  local  taxing  officers  and  local  registrars  of  the  Supreme  Court 
later  in  this  chapter)35  a  policy  is  adopted  whereby  members  of  the  bar 
are  appointed  as  local  registrars  of  the  Supreme  Court,  consideration  should 
be  given  to  the  appointment  of  these  persons  as  local  masters  of  the 
Supreme  Court.  This  would  reduce  the  workload  of  the  County  Court 
judges  while  at  the  same  time  ensuring  that  the  duties  incumbent  upon  the 
local  masters  devolve  upon  persons  properly  qualified  to  carry  them  out. 
The  County  and  District  Court  judges  could  continue  to  act  as  local  masters 
where  the  local  registrar  is  not  a  member  of  the  bar  or  the  local  master  is 
absent  or  ill.36 

G.     Masters  for  the  County  Courts 

In  Part  I  of  this  Report37  we  expressed  the  view  that  the  substantial 
drain  imposed  on  the  time  of  the  County  and  District  Court  judges  by 
reason  of  the  wide  range  of  adjudicative  and  non-adjudicative  duties  they 
are  required  to  perform  served  to  emphasize  the  need  to  transfer  some  of 
these  duties  to  other  qualified  persons.  We  are  concerned  here  with  the  time 
spent  by  County  Court  judges  disposing  of  those  procedural  matters  arising 
in  connection  with  County  Court  actions  which,  had  they  arisen  in  connec- 
tion with  Supreme  Court  actions,  would  be  dealt  with  by  the  Masters  or 
local  masters. 

By  way  of  example,  a  large  number  of  actions  are  brought  by  collec- 
tion agencies  in  the  County  Courts,  especially  in  the  Judicial  District  of 
York,  which  entail  the  expenditure  of  much  judicial  time  on  the  considera- 
tion of  orders  for  substituted  service  and  similar  matters.  Clearly,  this  time 
could  be  better  spent  trying  actions.  The  need  for  a  more  efficient  use  of 
judicial  time  will  become  more  important  in  light  of  the  increased  monetary 


34See  n.  12,  supra. 

35Since  the  local  registrar  of  the  Supreme  Court  is  usually  also  the  clerk  of  the 
County  or  District  Court,  reference  should  also  be  made  to  the  recommendations 
contained  in  Part  I  of  this  Report  for  an  expansion  of  the  responsibilities  of  the 
County  Court  clerks  and  for  the  adoption  of  a  policy  under  which  County  Court 
clerks  would  be  legally  trained.  See  chapter  5  thereof. 

36See  The  Judicature  Act,  R.S.O.  1970,  c.  228,  s.  99. 

37Atp.  157  ff. 
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jurisdiction  of  the  County  and  District  Courts  and  their  resulting  greater 
caseload. 

The  justification  of  the  appointment  of  Masters  in  the  Supreme  Court 
applies  equally  to  the  County  Court  in  the  Judicial  District  of  York.  We 
recommend  that  a  master  be  appointed  for  that  Court,  having  the  same 
jurisdiction  to  deal  with  interlocutory  applications  and  related  matters  in 
the  County  Court  as  the  Masters  of  the  Supreme  Court  have  in  respect  of 
Supreme  Court  matters.  The  jurisdiction  of  the  master  in  the  County  Court 
of  the  Judicial  District  of  York  should  not  extend  to  the  trial  of  mechanics' 
lien  actions  pursuant  to  a  reference  under  section  31  of  The  Mechanics' 
Lien  Act.38 

So  far  as  the  County  and  District  Courts  outside  the  Judicial  District 
of  York  are  concerned  we  have  already  recommended,  as  a  long  term  goal, 
the  adoption  of  the  policy  that  County  Court  clerks  be  legally  trained.39  To 
the  extent  that  persons  with  legal  qualifications  are  appointed  as  County 
Court  clerks  such  persons  could,  where  future  circumstances  so  warrant, 
be  given  a  jurisdiction  to  deal  with  County  Court  interlocutory  applications 
and  related  matters  arising  in  their  county  or  district.  Since  the  County 
Court  clerk  and  the  local  registrar  of  the  Supreme  Court  are  usually  the 
same  person,  where  such  jurisdiction  is  conferred  this  person  would  thus 
function  as  local  master  of  the  Supreme  Court  (if  so  appointed)  and  master 
of  the  County  Court.40 


H.     Local  Taxing  Officers 

Every  local  master,  local  registrar  and  local  deputy  registrar  is  a  local 
taxing  officer  of  the  Supreme  Court.41  In  the  County  and  District  Courts, 
subject  to  certain  qualifications  which  we  shall  discuss,  costs  are  generally 
initially  taxed  by  the  clerk  of  the  Court.42  Since  in  practice  the  person  filling 
the  position  of  clerk  of  the  County  Court  is  usually  also  the  local  registrar 
of  the  Supreme  Court,  in  most  counties  and  districts  the  same  person 
functions  as  local  taxing  officer  of  the  Supreme  Court  and  as  the  official 
who  taxes  costs  in  the  County  and  District  Court. 

From  time  to  time  suggestions  have  been  made  that  the  statutory 
provisions  and  Rules  concerning  the  taxation  of  costs  are  unsatisfactory, 
on  the  one  hand  because  unnecessary  expense  is  caused  to  litigants  by 
virtue  of  the  requirement  that  certain  costs  be  revised  by  the  Taxing  Officer 
in  Toronto  after  they  have  been  taxed  locally,  and,  on  the  other,  because 
the  taxing  jurisdiction  conferred  upon  the  local  registrars  and  County  Court 
clerks,  most  of  whom  are  not  members  of  the  bar,  frequently  requires  the 
exercise  of  the  sort  of  discretion  which  should  more  appropriately  be 
exercised  by  persons  who  are  legally  trained.  Both  of  these  criticisms  are, 


38R.S.O.  1970,  c.  267. 

39PartI,pp.  181-2. 

40He  would  also  be  the  local  taxing  officer  in  most  of  the  Supreme  Court  trial  centres: 

see  infra,  ss.  H,  I. 
^Rules  of  Practice,  Rule  757. 
4*The  County  Courts  Act,  R.S.O.  1970,  c.  94,  s.  8. 
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in  our  view,  well-founded,  and  they  indicate  a  need  for  a  reconsideration  of 
the  present  system  whereby  costs,  both  party  and  party  and  those  payable 
by  a  client  to  his  own  solicitor,  are  taxed.  We  shall  be  concerned  here 
mainly  with  the  taxation  of  party  and  party  costs,  as  the  taxation  of  costs 
under  The  Solicitors  ActAZ  has  been  dealt  with  separately  in  our  Report  on 
The  Solicitors  Act. 

Where  costs  are  ordered  to  be  paid  in  a  Supreme  Court  action  they 
may  be  taxed  either  by  the  Taxing  Officer  at  Toronto  or  by  the  proper 
officer  where  the  proceedings  were  begun.44  They  are  taxed  according  to 
Tariff  A  of  the  Rules  of  Practice.  Thus  party  and  party  costs  may  be  taxed 
by  the  local  taxing  officer  (who,  as  we  indicated  earlier,  is  seldom  a  quali- 
fied barrister),  but  the  amounts  set  out  under  several  of  the  items  of  the 
Tariff  are  subject  to  increase  "in  the  discretion  of  the  Taxing  Officer  at 
Toronto".  Because  the  Taxing  Officer  at  Toronto  has  jurisdiction  to  award 
substantially  more  than  the  local  taxing  officers,  many  bills  of  costs  are 
brought  to  Toronto  to  be  taxed.  In  the  case  of  originating  motions  heard  in 
Ottawa,  London,  Sudbury,  Sault  Ste.  Marie  and  Thunder  Bay,  however, 
increases  that  could  only  be  allowed  in  other  centres  by  the  Taxing  Officer 
at  Toronto  may  be  allowed  by  the  local  taxing  officer. 

In  addition  to  the  discretionary  jurisdiction  conferred  upon  the  Taxing 
Officer  at  Toronto  under  Tariff  A,  the  Rules  of  Practice  provide  for  the 
revision  by  the  Taxing  Officer  at  Toronto  of  certain  bills  of  costs  which 
have  been  taxed  by  a  local  taxing  officer,45  resulting  in  some  cases  in  the 
necessity  of  counsel  having  to  defend  the  bill  a  second  time.  The  Rules 
of  Practice  also  provide  for  the  taxation  in  the  first  instance  by  the  Taxing 
Officer  at  Toronto  of  certain  other  costs.46  An  appeal  lies  from  a  decision 
of  the  Taxing  Officer  to  a  judge  in  chambers.47 

Where  an  action  is  tried  in  a  County  or  District  Court  the  costs  are 
taxed  by  the  clerk  of  the  Court,48  who  is  usually  also  the  local  registrar  of 
the  Supreme  Court  and  thus  a  local  taxing  officer  of  the  Supreme  Court. 
These  costs  are  also  taxed  in  accordance  with  Tariff  A  of  the  Rules  of 
Practice.  Several  of  the  items  in  Tariff  A  are  subject  to  increase  in  the  dis- 
cretion of  the  clerk,  but  all  bills  of  costs  taxed  by  the  clerk  are  subject  to 
revision  by  the  Taxing  Officer  at  Toronto  upon  the  application  of  any  party. 
An  appeal  lies  from  the  revision  to  a  judge  in  chambers.49  Where  costs  are 
awarded  on  the  Supreme  Court  scale,  the  party  entitled  thereto  may  require 
the  costs  to  be  taxed  by  the  Taxing  Officer  at  Toronto  or,  in  certain  cases, 
by  the  local  taxing  officer  at  Ottawa  or  London,  who  in  such  cases  has  the 
same  powers  as  the  Taxing  Officer  at  Toronto.50  The  Taxing  Officer  at 
Toronto  has  the  same  power  of  allowing  increased  fees  as  in  cases  in  the 
Supreme  Court.51 


43R.S.O.  1970,  c.  441. 

44 Rules  of  Practice,  Rule  668. 

^Ibid.  Rule  685. 

**Ibid.  Rule  684. 

±Vbid.  Rule  516. 

^The  County  Courts  Act,  R.S.O.  1970,  c.  94,  s.  8. 

^ Rules  of  Practice,  Rule  516. 

™The  County  Courts  Act,  R.S.O.  1970,  c.  94,  s.  8. 

51Tariff  A,  County  Court. 
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With  respect  to  the  taxation  of  solicitor  and  client  costs  under  The 
Solicitors  Act,*2  unless  otherwise  ordered  the  bill  of  costs  must  be  taxed 
by  "the  proper  taxing  officer  for  the  county  in  which  the  solicitor  resides".53 
Special  circumstances  must  be  shown  before  a  taxation  may  be  had  before 
another  officer.54 

It  is  evident  from  the  foregoing  that  the  system  of  taxation  of  costs 
in  the  Supreme  Court  and  in  the  County  and  District  Courts  results  in  a 
continuing  significant  flow  of  taxation  matters  into  Toronto  from  the 
counties  and  districts  outside  the  Judicial  District  of  York.  The  requirement 
that  certain  costs  be  taxed  or  revised  at  Toronto  represents  an  inconven- 
ience to  counsel  who  practice  outside  the  Judicial  District  of  York,  and 
who  must  either  travel  to  Toronto  or  retain  Toronto  counsel  to  appear 
before  the  Taxing  Officer,  all  of  which  imposes  an  additional  financial 
burden  upon  litigants.  At  the  same  time,  however,  the  present  system  per- 
mits the  taxation  (particularly  with  respect  to  solicitors'  costs  under  The 
Solicitors  Act)  of  what  may  be  very  large  bills  before  officials  who  are  not 
members  of  the  bar  and  who  have  had  little  experience  in  such  matters.  We 
believe  this  is  unsatisfactory. 

We  are  of  the  view  that  the  present  system  of  taxation  of  party  and 
party  costs  ought  to  be  reorganized  in  a  manner  which  permits  the  exercise 
of  a  greater  degree  of  discretion  on  the  part  of  the  local  taxing  officers  and 
which  results  in  less  involvement  on  the  part  of  the  Taxing  Officer  at 
Toronto  in  taxation  matters  arising  outside  the  Judicial  District  of  York. 
The  conferring  of  any  additional  jurisdiction  upon  the  local  taxing  officers 
must,  however,  be  predicated  upon  an  upgrading  of  their  qualifications.  We 
have  already  recommended  that  a  policy  be  adopted  pursuant  to  which 
local  registrars  and  County  Court  clerks  would  be  legally  trained  and  the 
recommendations  which  follow  are  based  upon  the  adoption  of  such  a 
policy.  It  is  to  be  hoped  that  eventually  all  costs  will  be  taxed  by  legally 
qualified  persons. 

We  recommend  that  the  taxation  of  costs  be  governed  in  the  following 
manner  and  that  the  relevant  statutory  provisions  and  Rules  be  changed 
accordingly: 

(i)    In  the  Judicial  District  of  York  all  Supreme  Court  costs  should 
be  taxed  by  the  Taxing  Officer  at  Toronto. 

(ii)  Where  the  local  registrar  in  a  Supreme  Court  trial  centre55  is  a 
member  of  the  bar,  he  should  have  the  power,  as  local  taxing 
officer,  to  tax  all  Supreme  Court  party  and  party  costs  in  the 


52R.S.O.  1970,  c.  441. 

mbid.  s.  6(9). 

s±Re  Kennedy,  [1942]  O.W.N.  453. 

55In  Part  I,  chapter  4,  the  Commission  recommended  that  the  present  48  circuit 
centres  be  reduced  to  32  for  the  purposes  of  holding  trials  through  the  amalgama- 
tion of  some  of  the  less  busy  centres  with  adjacent  centres,  with  the  office  of  the 
local  registrar  being  retained,  however,  in  each  of  the  48  county  and  district 
towns.  It  is  assumed  that  appointments  of  members  of  the  bar  as  local  registrars 
will  be  made  in  the  trial  centres  before  being  made  in  the  remaining  county  and 
district  towns. 
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regional  trial  area,  subject  to  such  rights  of  appeal  as  now  exist 
from  taxations  conducted  by  the  Taxing  Officer  at  Toronto.  The 
local  taxing  officer  should  also  have  the  discretionary  power  to 
allow  higher  fees  than  those  set  out  in  the  Tariff,  a  power  vested 
almost  exclusively  at  the  present  time  in  the  Taxing  Officer  at 
Toronto.  The  revisory  jurisdiction  of  the  Taxing  Officer  at  To- 
ronto in  respect  of  the  local  taxation  of  certain  costs  should  be 
eliminated. 

(iii)  Where  the  local  registrar  in  a  Supreme  Court  trial  centre  is  not 
a  member  of  the  bar,  he  should  have  the  power  to  tax  all 
Supreme  Court  party  and  party  costs  but  the  power  to  allow 
increased  fees  and  to  revise  certain  bills  of  costs  which  have  been 
taxed  by  the  local  registrar  should  be  vested  in  the  County  or 
District  Court  judges  and  not  in  the  Taxing  Officer  at  Toronto. 

(iv)  Where  in  an  action  in  a  County  or  District  Court  costs  are 
awarded  on  the  Supreme  Court  scale  they  should  be  taxed  by  the 
same  person  and  in  exactly  the  same  manner  as  if  they  had  been 
awarded  in  an  action  in  the  Supreme  Court.  We  see  no  reason 
why  the  taxation  of  costs  in  both  situations  should  not  be  gov- 
erned by  the  same  principles. 

(v)  Where  in  an  action  in  a  County  or  District  Court  costs  are 
awarded  on  the  County  Court  scale  and  the  clerk  of  the  court  is 
a  member  of  the  bar,  the  clerk  should  have  full  power  to  tax  the 
costs  and  to  allow  increased  fees,  subject  to  such  rights  of  appeal 
as  now  exist  from  taxations  conducted  by  the  Taxing  Officer  at 
Toronto.  Where  the  clerk  of  the  court  is  not  a  member  of  the 
bar,  the  revisory  jurisdiction  now  vested  in  the  Taxing  Officer 
at  Toronto  in  respect  of  taxations  by  the  clerk  should  be  vested 
instead  in  the  County  or  District  Court  judges. 

(vi)  Where  the  parties  consent  or  it  is  otherwise  ordered  because  of 
special  circumstances,  any  bill  of  costs  should  be  taxable  in  the 
first  instance  by  the  Taxing  Officer  at  Toronto. 

It  will  be  apparent  that  substantial  changes  will  be  required  to  the 
Rules  of  Practice  and  the  statutory  provisions  governing  the  taxation  of 
costs  if  the  foregoing  recommendations  are  adopted.  Further  aspects  of  the 
need  for  a  general  review  of  the  Rules  of  Practice  will  be  considered  in  the 
next  chapter. 

I.       Development  of  the  Office  of  the  Local  Registrar 

The  recommendations  we  have  made  concerning  the  functions  of 
local  registrars  and  County  Court  clerks  should  form  the  basis  of  a  much 
broader  development  of  their  functions  and  duties.  The  goal  should  be 
decentralization  of  certain  judicial  duties  that  now  must  be  performed  in 
Toronto  and  the  transfer  to  local  registrars  of  certain  duties  now  performed 
by  County  Court  judges. 

The  persons  appointed  local  registrars  of  the  Supreme  Court  are  also 
appointed  County  (or  District)  Court  clerks  in  all  counties  and  districts 
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save  York  and  Ottawa-Carleton.  In  addition  to  their  administrative  duties 
they  perform  judicial  functions  in  their  respective  offices.  As  local  registrars 
they  are  local  taxing  officers  with  limited  powers56  and  as  County  Court 
clerks  they  tax  County  Court  costs.57 

The  local  registrar  settles  judgments  and  signs  orders58  (subject  to 
settlement  by  a  trial  judge  in  case  of  dispute)  thus  relieving  the  judge  of 
a  time  consuming  task  in  direct  proportion  to  the  registrar's  experience  and 
knowledge  of  the  law.  He  is  a  special  examiner  and  is  required  to  make 
rulings  on  the  conduct  of  examinations  and  the  validity  of  questions  put 
to  the  examined  party.59  As  clerk  of  the  County  Court  he  reviews  disputes 
to  landlords'  claims  for  compensation  under  The  Landlord  and  Tenant  Act 
and  may  sign  default  judgments.60 

Under  The  Judicature  Act, 

Judges  of  county  courts,  the  Master  of  the  Supreme  Court,  registrars, 
local  masters,  local  registrars,  and  deputy  registrars  are  official  ref- 
erees for  the  trial  of  such  questions  as  are  directed  to  be  tried  by  an 
official  referee.61 

In  an  action, 

(a)  if  all  the  parties  interested  who  are  not  under  disability  consent, 
and,  where  there  are  parties  under  disability,  the  judge  is  of  the 
opinion  that  the  reference  should  be  made  and  the  other  parties 
interested  consent;  or 

(b)  where  a  prolonged  examination  of  documents  or  a  scientific  or 
local  investigation  is  required  that  cannot,  in  the  opinion  of  a 
court  or  a  judge,  conveniently  be  made  before  a  jury  or  con- 
ducted by  the  court  directly;  or 

(c)  where  the  question  in  dispute  consists  wholly  or  partly  of  matters 
of  account, 

a  judge  of  the  High  Court  may  at  any  time  refer  the  whole  action  or 
any  question  or  issue  of  fact  arising  therein  or  question  of  account 
either  to  an  official  referee  or  to  a  special  referee  agreed  upon  by  the 
parties.62 

The  County  Courts  Act  provides: 

Where  it  is  proper  to  direct  a  reference,  it  may  be  made  to  any  officer 
to  whom  a  reference  may  be  directed  by  the  Supreme  Court  or  to  the 
clerk  of  the  court.63 


56Rule  757. 

stThe  County  Courts  Act,  R.S.O.  1970,  c.  94,  s.  8. 

58Rules535,  537,  755. 

MThe  Judicature  Act,  R.S.O.   1970,  c.  228,  s.   102(1);  The  County  Courts  Act, 

R.S.O.  1970,  c.  94,  s.  10(2). 
MThe  Landlord  and  Tenant  Act,  R.S.O.  1970,  c.  236,  s.  106  as  re-enacted  by  S.O 

1972,  c.  123,  s.  3(1). 
^The  Judicature  Act,  R.S.O.  1970,  c.  228,  s.  97(1). 
**lbid.  s.  72. 
63R.S.O.  1970,  c.  94,  s.  28(1).  See  also  Rule  771. 
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Obviously  these  are  very  extensive  powers  to  be  exercised  by  one  who 
is  not  legally  trained.  In  most  cases  they  are  exercised  by  the  County  Court 
judges. 

We  have  recommended  in  this  chapter  that  where  persons  with  legal 
qualifications  are  appointed  as  County  Court  clerks  they  be  given  a  juris- 
diction similar  to  Masters  to  deal  with  interlocutory  applications  and 
related  matters  in  the  County  Court.  We  believe  that  these  functions  could 
properly  be  performed  with  respect  to  Supreme  Court  actions  by  the  same 
persons  if  properly  qualified,  rather  than  by  County  Court  judges  who  now 
act  as  local  masters. 

We  have  also  recommended  that  where  persons  with  legal  qualifica- 
tions are  appointed  to  be  local  registrars,  they  be  given  an  extended 
jurisdiction  concerning  taxation  of  costs  so  as  to  eliminate  attendances 
before  the  Taxing  Officer  at  Toronto,  now  necessary. 

There  are  now  only  four64  local  registrars  who  are  qualified  lawyers. 
Our  view  is  that  there  should  be  a  definite  programme  of  expanding  this 
number,  particularly  in  the  larger  centres.  Where  the  office  of  local  registrar 
and  County  Court  clerk  is  held  by  a  legally  qualified  person,  additional 
duties  of  the  sort  we  have  discussed  should  be  performed  by  him.  We  think 
that  implementation  of  this  recommendation  is  in  the  interests  of  an  effic- 
ient administration  of  justice  in  Ontario.  It  will  simplify  the  proposals  we 
have  made  in  this  chapter  with  respect  to  the  taxation  of  costs;  it  will 
facilitate  the  development  of  a  better  working  arrangement  whereby  judicial 
tasks  in  the  registrars'  and  clerks'  offices  will  be  performed  by  one  having 
legal  training,  leaving  the  administrative  duties  to  be  performed  by  adminis- 
trators who  are  skilled  and  experienced  in  the  operation  of  the  offices;  and 
it  will  permit  the  removal  from  the  County  Court  judges  of  certain  of  their 
responsibilities  as  local  masters,  official  referees  and  in  a  persona  designata 
capacity  allowing  them  more  time  to  devote  to  the  trial  of  cases  within  the 
framework  of  an  effective  County  Court  circuit  system.65 

J.      Summary  of  Recommendations 


1.  The  definition  of  "Master  of  the  Supreme  Court"  contained  in  The 
Judicature  Act  should  be  changed  so  as  to  conform  with  the  designa- 
tion now  employed  in  the  appointment  of  Masters,  pursuant  to  which 
reference  is  made  to  the  Senior  Master  and  the  Masters  rather  than 
to  the  Master  and  Assistant  Masters.  Appropriate  changes  should  also 
be  made  to  the  Rules  of  Practice. 

2.  The  present  status  of  the  Masters  at  Toronto  as  civil  servants  is  in- 
consistent with  the  judicial  nature  of  the  office  they  hold  and  should 
be  changed  accordingly. 

3.  The  Judicature  Act  should  be  amended  to  provide  that,  as  a  pre- 
condition to  the  making  of  any  appointment,  the  Attorney  General 


64This  total  does  not  include  the  Registrar  of  the  Supreme  Court  who  is  a  lawyer. 
65See  our  recommendations  in  Part  I,  chapter  5. 
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be  required  to  request  and  receive  a  report  concerning  the  proposed 
appointee  from  the  Judicial  Council  for  Provincial  Judges.  The  powers 
of  the  Council  with  respect  to  receiving  complaints  respecting  mis- 
behaviour or  neglect  of  duty,  taking  action  to  investigate  complaints 
and  recommending  the  holding  of  an  inquiry  should  be  extended  so 
as  to  have  reference  to  the  Masters  as  well  as  to  the  Provincial  judges. 

4.  The  Masters  at  Toronto  should  be  given  the  same  security  of  tenure 
as  Provincial  judges. 

5.  The  Judicature  Act  should  be  amended  to  provide  that  a  Master  shall 
hold  office  during  good  behaviour  and  may  be  removed  from  office  be- 
fore attaining  retirement  age  only  for  misbehaviour  or  for  inability  to 
perform  his  duties  properly  and  only  after  an  inquiry  into  the  cir- 
cumstances. The  Master  in  question  should  be  given  reasonable  notice 
of  the  time  and  place  for  the  inquiry  and  should  be  afforded  an  oppor- 
tunity of  being  heard  and  of  cross-examining  the  witnesses  and  pro- 
ducing evidence  on  his  own  behalf. 

6.  Provision  should  be  made  for  the  appointment  by  the  Lieutenant 
Governor  in  Council  of  one  or  more  judges  of  the  Supreme  Court  to 
conduct  the  inquiry,  with  all  the  powers  that  are  conferred  upon  a 
Commissioner  under  The  Public  Inquiries  Act,  and  to  report  thereon. 

7.  The  report  of  the  inquiry  and  any  order  of  the  Lieutenant  Governor 
in  Council  removing  a  Master  should  be  laid  before  the  Legislature  if 
it  is  in  session,  or  within  1 5  days  after  the  commencement  of  the  next 
ensuing  session. 

8.  Consideration  should  be  given  to  excluding  the  Masters  from  the  cate- 
gory of  officers  the  duties  of  whom  the  Inspector  of  Legal  Offices  is 
required  to  ascertain  are  being  "duly  and  efficiently  performed"  under 
s.  106(1)  (c)  of  The  Judicature  Act  and  whose  conduct  the  Inspector 
of  Legal  Offices  has  the  power  to  inquire  into  under  s.  106(2)  of  the 
same  Act. 

9.  The  retirement  age  for  the  Masters  at  Toronto  should  be  fixed  in  The 
Judicature  Act  at  70  years. 

10.  The  Masters  at  Toronto  and  their  dependants  should  be  provided 
with  proper  pension  and  disability  benefits.  The  Masters  should  have 
one  month's  annual  vacation  and  there  should  be  no  limitation  on  the 
number  of  days  a  Master  may  be  absent  owing  to  illness,  such  absence 
being  properly  documented.  The  Judicature  Act  should  be  amended 
accordingly. 

11.  The  salaries  of  the  Masters  should  be  fixed  by  the  Lieutenant  Govern- 
or in  Council. 

12.  The  provisions  of  The  Judicature  Act  specifically  prohibiting  a  local 
master  from  engaging  in  the  practice  of  law  or  acting  as  a  notary 
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public  or  conveyancer  should  be  extended  so  as  to  apply  in  addition 
to  the  Masters  at  Toronto. 

13.  Consideration  should  be  given  by  the  Rules  Committee  to  amending 
the  Rules  of  Practice  so  that  the  definition  of  the  Master's  jurisdiction 
might  be  expressed  affirmatively  rather  than  negatively.  At  the  same 
time,  consideration  might  also  be  given  to  a  possible  extension  of 
the  Master's  jurisdiction  to  include  the  determination  of  certain  pro- 
cedural matters  which  at  the  present  time  do  not  fall  within  his 
jurisdiction. 

14.  Consideration  should  be  given  to  the  effecting  of  certain  changes  in 
the  procedures  observed  at  the  Master's  Office  at  Toronto,  with  a  view 
to  increasing  the  efficiency  of  its  operation.  For  example,  by  requiring 
the  papers  in  connection  with  consent  or  unopposed  applications  to  be 
filed  at  least  one  day  prior  to  the  date  of  disposition  it  might  be  pos- 
sible in  some  cases  to  eliminate  the  necessity  of  attendance  by  counsel 
where  such  attendance  is  now  required.  Consideration  should  also  be 
given  to  making  greater  use  of  fixed  appointment  times  for  the  argu- 
ment of  contested  motions. 

15.  The  Senior  Master  should  exercise  general  administrative  supervision 
with  respect  to  the  organization  of  the  workload  of  the  Master's  Office, 
including  the  allocation  of  that  workload  among  the  Masters,  and 
with  respect  to  all  other  administrative  matters  connected  with  the 
functioning  of  the  Master's  Office.  However,  the  Senior  Master  should 
not  have  any  power  to  interfere  with  a  decision  of  one  of  the  Masters. 

16.  The  position  of  Chief  Clerk  should  be  created  for  the  Master's  Office 
and  a  Chief  Clerk  should  be  appointed  with  responsibility  for  the 
administration  of  the  work  of  the  Master's  Office  on  a  day-to-day  basis. 

17.  Where  a  Master  has  not  given  judgment  within  one  month  from  the 
date  of  reserving  judgment  it  should  be  possible  to  bring  an  application 
for  an  order  permitting  a  rehearing  by  another  Master.  The  applica- 
tion should  be  returnable  before  any  judge  of  the  Supreme  Court  (or 
before  a  County  Court  judge  in  the  case  of  reserved  judgments  by  the 
master  whom  we  propose  be  appointed  for  the  County  Court  in  the 
Judicial  District  of  York). 

18.  Consideration  should  be  given  by  the  Rules  Committee  to  the  question 
of  reserved  decisions  on  references  with  a  view  to  ascertaining  whether 
they  should  be  treated  in  the  same  manner  as  reserved  decisions  in 
other  cases  before  the  Masters. 

19.  County  and  District  Court  judges  should  not  continue  to  be  appointed 
as  local  masters  of  the  Supreme  Court.  A  policy  should  be  adopted 
whereby  members  of  the  bar  are  appointed  as  local  registrars  of  the 
Supreme  Court,  and  where  they  are  so  appointed  consideration  should 
be  given  to  the  appointment  of  the  local  registrars  as  local  masters. 
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20.  A  master  should  be  appointed  for  the  County  Court  of  the  Judicial 
District  of  York,  having  the  same  jurisdiction  to  deal  with  interlocu- 
tory applications  and  related  matters  arising  in  the  County  Court  as 
the  Masters  of  the  Supreme  Court  have  in  respect  of  matters  arising 
in  the  Supreme  Court.  The  jurisdiction  of  this  master  should  not 
extend  to  the  trial  of  mechanics'  lien  actions  pursuant  to  a  reference 
under  section  31  of  The  Mechanics'  Lien  Act. 

21.  To  the  extent  that  persons  with  legal  qualifications  are  appointed  as 
County  Court  clerks  outside  the  Judicial  District  of  York  such  persons 
could,  where  future  circumstances  so  warrant,  be  given  a  similar 
jurisdiction  to  deal  with  County  Court  interlocutory  applications  and 
related  matters  arising  in  their  county  or  district. 

22.  The  present  system  of  taxation  of  costs  should  be  reorganized  in  a 
manner  which  permits  the  exercise  of  a  greater  degree  of  discretion  on 
the  part  of  the  local  taxing  officers,  who  should  be  members  of  the 
bar,  and  there  should  be  less  involvement  on  the  part  of  the  Taxing 
Officer  at  Toronto  in  taxation  matters  arising  outside  the  Judicial 
District  of  York.  The  taxation  of  party  and  party  costs  should  be 
governed  in  the  following  manner  and  the  relevant  statutory  provisions 
and  Rules  should  be  changed  accordingly: 

(i)   In  the  Judicial  District  of  York  all  Supreme  Court  Costs  should 
be  taxed  by  the  Taxing  Officer  at  Toronto. 

(ii)  Where  the  local  registrar  in  a  Supreme  Court  trial  centre  is  a 
member  of  the  bar,  he  should  have  the  power,  as  local  taxing 
officer,  to  tax  all  Supreme  Court  party  and  party  costs  in  the 
regional  trial  area,  subject  to  such  rights  of  appeal  as  now  exist 
from  taxations  conducted  by  the  Taxing  Officer  at  Toronto.  The 
local  taxing  officer  should  also  have  the  discretionary  power  to 
allow  higher  fees  than  those  set  out  in  the  Tariff,  a  power  vested 
almost  exclusively  at  the  present  time  in  the  Taxing  Officer  at 
Toronto.  The  revisory  jurisdiction  of  the  Taxing  Officer  at 
Toronto  in  respect  of  the  local  taxation  of  certain  costs  should 
be  eliminated. 

(iii)  Where  the  local  registrar  in  a  Supreme  Court  trial  centre  is  not 
a  member  of  the  bar,  he  should  have  the  power  to  tax  all  Supreme 
Court  party  and  party  costs  but  the  power  to  allow  increased 
fees  and  to  revise  certain  bills  of  costs  which  have  been  taxed  by 
the  local  registrar  should  be  vested  in  the  County  or  District 
Court  judges  and  not  in  the  Taxing  Officer  at  Toronto. 

(iv)  Where  in  an  action  in  a  County  or  District  Court  costs  are 
awarded  on  the  Supreme  Court  scale  they  should  be  taxed  by  the 
same  person  and  in  exactly  the  same  manner  as  if  they  had  been 
awarded  in  an  action  in  the  Supreme  Court. 

(v)  Where  in  an  action  in  a  County  or  District  Court  costs  are 
awarded  on  the  County  Court  scale  and  the  clerk  of  the  Court  is 
a  member  of  the  bar,  the  clerk  should  have  full  power  to  tax  the 
costs  and  allow  increased  fees,  subject  to  such  rights  of  appeal 
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as  now  exist  from  taxations  conducted  by  the  Taxing  Officer  at 
Toronto.  Where  the  clerk  of  the  Court  is  not  a  member  of  the 
bar,  the  revisory  jurisdiction  now  vested  in  the  Taxing  Officer  at 
Toronto  in  respect  of  taxations  by  the  clerk  should  be  vested 
instead  in  the  County  or  District  Court  judges. 

(vi)  Where  the  parties  consent  or  it  is  otherwise  ordered  because  of 
special  circumstances,  any  bill  of  costs  should  be  taxable  in  the 
first  instance  by  the  Taxing  Officer  at  Toronto. 

23.  There  should  be  a  definite  programme  of  appointing  legally  qualified 
local  registrars,  particularly  in  the  larger  centres,  and  conferring  on 
them  many  of  the  duties  now  performed  by  the  County  Court  judges 
as  local  masters,  official  referees  and  in  a  persona  designata  capacity. 
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APPENDIX  I 

EXAMPLE  OF  A  SUGGESTED  LIST  OF  MATTERS  FOR 

INCLUSION  IN  A  RULE  SPECIFYING  MASTER'S 

JURISDICTION  AFFIRMATIVELY 

1 .  Writ  of  summons  including  endorsements  and  service. 

2.  Service  of  interlocutory  notices  of  motion  and  orders. 

3.  Parties  and  joinder  of  issues. 

4.  Third  party  interlocutory  proceedings. 

5.  Pleadings,  except  striking  out  as  disclosing  no  cause  of  action. 

6.  Discovery  of  documents. 

7.  Examination  for  discovery  including  applications  to  require  the  reat- 
tendance  of  an  officer  of  a  corporation  unless  motion  is  made  to 
commit. 

8.  Physical  examination. 

9.  Change  of  venue. 

10.  Extension  of  time  for  payment  into  court. 

1 1 .  Dismissing  action  for  want  of  prosecution. 

12.  Dismissing  action  on  consent  with  or  without  costs  (excluding  cases 
where  infant  is  plaintiff). 

13.  Discontinuance  of  actions. 

14.  Appointment  of  guardian  ad  litem  for  persons  under  disability. 

15.  Security  for  costs. 

16.  Motions  for  judgment  under  Rules  57-62. 

17.  Motions  for  judgment  when  writ  specially  endorsed  on  consent. 

18.  Payment  into  court  under  The  Trustee  Act. 

19.  Leave  to  issue  lis  pendens. 

20.  Applications  under  Rules  546  and  567(2). 

21.  Applications  under  the  mortgage  rules. 

22.  Stay  of  proceedings  under  ss.  21  and  22  of  The  Mortgages  Act  in  an 
action. 

23.  Interim  alimony  and  interim  custody  and  maintenance  of  children. 

24.  Replevin  order. 

25.  Interpleader  order. 

26.  Garnishee  order. 

27.  Postponing  trial  when  not  interfering  with  discretion  of  trial  judge. 

28.  Unopposed  applications  for  administration  and  partition. 

29.  Setting  aside  and  amending  default  judgment. 

30.  Clerical  mistakes  in  Master's  order. 

31.  Any  application  specifically  provided  for  by  other  rules. 
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A.     History 

The  procedure  in  both  the  Supreme  Court  of  Ontario  and  the  County 
and  District  Courts1  is  regulated  by  the  Rules  of  Practice  which  are  regula- 
tions made  by  the  Rules  Committee,  and  approved  by  the  Lieutenant 
Governor  in  Council  pursuant  to  The  Judicature  Act.2 

With  the  passage  of  The  Judicature  Act  of  1881  some  500  Rules  of 
Court  founded  upon  those  contained  in  the  English  Judicature  Act  of  1873 
were  introduced  into  the  Province.3  Many  of  the  pre- Judicature  Act  Rules 
of  Court  and  general  orders,  however,  survived  in  force  and  the  "most 
convenient"  practice  was  to  be  followed.4  The  result,  as  Mr.  Justice  Middle- 
ton  described  it,  was  that  "chaos  prevailed".  He  gave  the  following  account 
of  the  Rules  prior  to  1 9 1 3 : 5 

In  1888  the  Judges  endeavoured  to  secure  order  once  more  by 
the  Consolidated  Rules  of  Practice.  These  repealed  all  existing  rules 
and  enacted  1264  new  rules  mostly  based  upon  pre-existing  rules. 
Some  were  chosen  from  the  Common  Law,  some  from  Chancery  and 
some  from  The  Judicature  Act.  It  was  provided  that  these  should 
form  a  complete  code  of  practice.  It  was  further  provided  "as  to  all 
matters  not  provided  for  in  these  rules  the  practice  as  far  as  may  be,  is 
to  be  regulated  by  analogy  thereto"  and  that  "all  practice  inconsistent 


!Rule  770. 

2See  The  Judicature  Act,  R.S.O.  1970,  c.  228,  s.  114  and  R.R.O.  1970,  Reg.  545. 
The  Rules  Committee  is  empowered  by  section  114  to  make  rules  relating  to  a 
number  of  specific  matters  and  generally  with  respect  to  matters  relating  to  the 
practice  and  procedure  of  the  courts  or  to  the  duties  of  the  officers  of  the  courts, 
costs  and  any  other  matter  deemed  expedient  for  better  attaining  the  ends  of 
justice  and  carrying  into  effect  The  Judicature  Act  and  all  other  Acts  respecting 
the  courts. 

3As  observed  by  Mr.  Justice  Middleton  in  the  preface  to  the  Guide  to  Ontario 
Practice  (1938)  edited  by  O.  E.  Lennox. 

4Ibid.  p.  v. 

5Ibid.  p.  vi. 
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therewith  is  superseded."  This  was  a  marked  advance  but  resulted  in 
many  amendments  before  conflicting  provisions  could  be  reconciled, 
and  in  1897  the  Rules  of  Practice  were  again  consolidated. 

In  1913  I  undertook  for  the  Government  to  make  a  thorough 
revision  of  the  rules  and  did  so,  resulting  in  the  Rules  of  Practice  of 
that  year.  The  number  of  rules  was  reduced  to  772.  Included  in  these 
were  a  large  number  of  practice  provisions  previously  found  scattered 
throughout  the  statutes,  and  there  were  also  included  definite  pro- 
visions for  many  things  theretofore  not  dealt  with. 

The  1913  Rules  marked  a  departure  from  the  earlier  reliance  on  the 
English  procedure  which  governed  in  matters  not  provided  for  in  the  Rules. 
The  revision  was  a  complete  code.6  In  1938  the  Rules  were  again  revised 
and  in  1950,  1960  and  1970  revisions  were  produced  as  part  of  the 
general  decennial  revisions  of  the  Province's  statutes  and  regulations.  None 
of  these  revisions  save  that  of  Mr.  Justice  Middleton,  represented  a 
thorough  review  of  the  Rules. 

Prior  to  1941  the  amendment  and  consolidation  of  the  Rules  applicable 
to  the  Supreme  Court  were  solely  the  responsibility  of  the  judiciary.  The 
judges  of  the  Supreme  Court  were  specifically  empowered  by  the  terms  of 
the  1913  version  to  amend  and  repeal  it.7  In  1939,  at  the  direction  of  the 
Attorney  General,  F.  H.  Barlow,  K.C.,  Master  of  the  Supreme  Court, 
undertook  a  survey  of  the  administration  of  justice.  Of  the  Rules  and  con- 
stitution of  the  Rules  Committee  he  had  the  following  to  say: 

While  I  have  had  many  submissions  requesting  that  changes  be 
made  in  individual  rules,  no  one  has  even  suggested  that  any  change 
should  be  made  in  the  main  principles  upon  which  the  rules  of  1913 
are  based.  I  wish  to  pay  my  tribute  to  the  Honourable  Mr.  Justice 
Middleton  for  the  very  great  contribution  which  he  has  made  to  the 
practice  and  procedure  in  this  province,  not  only  in  drafting,  revising 
and  consolidating  the  rules  of  practice,  but  by  reason  of  the  large 
number  of  practice  judgments  written  by  him  which  appear  in  our 
case  books.8 

The  Report  observed  that  the  Rules  Committee  was  entirely  composed 
of  judges  and  concluded: 

This  throws  a  very  heavy  responsibility  upon  the  judges  and  is 
one  which  they  may  very  well  wish  to  share  with  the  members  of  the 
bar.  While  the  judges  undoubtedly  become  conversant  with  the  diffi- 
culties which  arise  in  the  application  of  various  rules  of  court,  never- 
theless the  practising  barrister  in  many  instances  sees  the  matter  from 
the  standpoint  of  the  litigant  perhaps  more  clearly  than  the  judge. 
I  am  therefore  of  the  opinion  that  the  rules  committee  should  have 
the  benefit  of  the  knowledge  and  experience  of  certain  of  the  members 


SKempv.  Beattie  (1928),  63  O.L.R.  176. 
iThe  Judicature  Act,  S.O.  1913,  c.  19,  s.  111. 

8Final  Report  on  a  Survey  of  the  Administration  of  Justice  in  the  Province  of 
Ontario  (Barlow  Report)  B.  41. 
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of  the  bar  who  by  reason  of  their  practice  have  an  intimate  knowledge 
of  the  rules.9 

In  1940,  a  select  committee  of  the  Legislature  under  the  chairmanship 
of  The  Honourable  G.  D.  Conant,  K.C.,  Attorney  General  of  Ontario,  was 
appointed  by  Order  of  the  Legislature  to  inquire  into  the  administration 
of  justice  in  the  Province  including  procedure  in  civil  matters  in  the 
courts  with  a  view,  inter  alia,  to  simplifying,  facilitating,  expediting  and 
otherwise  improving  practice  and  procedure  in  the  courts.  The  Committee, 
in  its  Report  submitted  in  1941,  dealt  at  length  with  rulemaking  powers 
under  various  statutes  and  drew  attention  to  the  fact  that  the  Supreme 
Court  judges  were  authorized  to  amend,  repeal  and  make  new  rules  under 
The  Judicature  Act,  with  approval  of  the  Lieutenant  Governor  in  Council 
required  only  insofar  as  the  rules  regulated  fees  payable  to  the  Crown, 
whereas  the  Lieutenant  Governor  in  Council  was  authorized  to  make  rules 
regulating  practice  and  procedure  under  The  County  Courts  Act.  After 
examining  rule-making  powers  under  various  other  statutes  the  Committee 
concluded  that  the  distribution  of  authority  rendered  it  difficult,  if  not 
impossible,  to  collect  all  rules  regulating  procedure  in  the  various  courts, 
or  to  achieve  any  consistency  of  provisions  or  uniformity  in  drafting.  It 
recommended  that  authority  be  vested  in  one  body  to  make  rules  for  the 
higher  courts.10 

In  discussing  the  composition  of  the  proposed  body  to  formulate  rules 
the  Committee  said:11 

In  Ontario  the  judges  of  the  Supreme  Court  are  usually  regarded 
as  the  rule  making  authority  with  regard  to  practice  and  procedure  in 
that  court.  With  the  exception  of  certain  comparatively  minor  matters 
of  practice  and  procedure  all  the  powers  to  make  rules  of  practice  and 
procedure  in  the  Supreme  Court  are  vested  in  the  judges.  There  being 
no  barristers  or  solicitors  upon  the  rule  making  committee,  any  new 
rules  or  amendments  to  the  rules  are  necessarily  made  from  the  point 
of  view  of  the  judges  rather  than  from  that  of  members  of  the  pro- 
fession experienced  in  practice,  although  members  of  the  profession, 
of  course,  may  make  representations  to  the  judges  regarding  amend- 
ments to  the  rules.  In  England  a  different  practice  is  followed  and  by 
subsection  24  of  section  29  of  The  Supreme  Court  of  Judicature 
(Consolidation)  Act,  1925  [it  is  provided  that  barristers  and  solicitors 
as  well  as  the  judiciary  are  appointed  to  the  committee  to  formulate 
rules  of  court]  .  .  . 

The  practice  of  having  barristers  and  solicitors  represented  on  the 
committee  ensures  that  the  point  of  view  of  the  profession  as  well  as 


vibid.  B.  75. 
10Rule-making  power  for  the  Division  Courts  (now  the  Small  Claims  Courts)  was 

excluded  on  the  grounds  that  these  were  courts  of  a  specialized  nature  and  that 

the  persons  qualified  to  formulate  rules  for  the  higher  courts  might  have  no 

familiarity  with  Division  Court  procedure. 
^Report  of  the  Select  Committee  appointed  to  Enquire  into  the  Administration  of 

Justice  (Conant  Report)  68-69  (1941). 
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the  Bench  is  before  the  committee.  This  is  important  for  while  each 
of  the  judges  from  time  to  time  is  concerned  with  matters  of  practice 
in  weekly  court  or  chambers  or  in  other  branches  of  his  work,  certain 
members  of  the  profession,  who  appear  regularly  in  weekly  court 
and  chambers  and  before  the  Master,  are  in  contact  with  difficult  mat- 
ters of  practice  and  procedure  more  frequently  in  the  regular  course 
of  their  practice  than  some  of  the  judges.  The  advantages  to  be  gained 
by  having  the  profession  represented  on  the  committee  are  self- 
apparent  while  the  Committee  was  not  able  to  ascertain  that  any  dis- 
advantages would  result. 

As  the  executive  branch  of  the  government  is  responsible  for  the 
maintenance  of  the  courts,  it  is  desirable  to  have  the  executive  repre- 
sented upon  the  rule  making  committee.  This  may  be  done  appropri- 
ately by  appointing  the  Attorney-General  to  the  committee  or  by 
authorizing  him  to  nominate  one  of  the  lawyers  of  his  Department  to 
represent  him  on  the  committee. 

It  is  desirable  that  such  a  committee  should  have  the  assistance 
of  a  permanent  secretary,  skilled  in  the  work  with  which  the  committee 
is  charged  and  always  available.  The  Committee  considers  that  the 
Registrar  of  the  Supreme  Court  is  the  logical  official  to  act  in  that 
capacity. 

These  principles  were  adopted  in  amendments  to  The  Judicature  Act  in 
1941  which  established  a  Rules  Committee  composed  of 

(a)  seven  judges  of  the  Supreme  Court  of  Ontario  who  shall  be 
appointed  by  the  Chief  Justice  of  Ontario; 

(b)  two  County  or  District  Court  judges  who  shall  be  appointed  by 
the  Attorney-General; 

(c)  the  Attorney-General  or  such  law  officer  of  the  Crown  as  he 
may  from  time  to  time  appoint; 

(d)  the  Master  of  the  Supreme  Court  of  Ontario;  and 

(e)  three  barristers  or  solicitors   who  shall  be  appointed  by  the 
Benchers  of  the  Law  Society  of  Upper  Canada  in  Convocation.12 

The  members  of  the  Committee  were  to  elect  their  chairman  from 
among  themselves  and  the  Registrar  of  the  Supreme  Court  was  ex  officio 
secretary  of  the  Committee. 

The  constitution  of  the  Committee  has  been  altered  by  successive 
amendments  to  replace  the  seven  judges  of  the  Supreme  Court  with  the 
Chief  Justice  of  Ontario  as  chairman  and  the  Chief  Justice  of  the  High 
Court  and  five  other  judges  of  the  Supreme  Court  appointed  by  the  Chief 
Justice  of  Ontario13  and  to  enlarge  the  Committee  to  include  the  Chief 
Judge  of  the  County  and  District  Courts14  and  such  barristers  or  solicitors, 

12S.O.  1941,  c.  24,  s.  3(2). 
!3S.O.  1945,  c.  10,  s.  1. 
14S.O.  1961-62,  c.  65,  s.  3. 
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not  exceeding  three  at  any  one  time,  as  may  be  appointed  by  the  Chief 
Justice  of  Ontario.15  In  sum,  there  are  now  11  representatives  of  the  judi- 
ciary, six  of  the  bar  and  one  of  the  Attorney  General. 

B.  Proceedings  of  the  Rules  Committee 

The  Committee  is  composed  of  members  who  all  have  full-time  occu- 
pations. Their  availability  for  the  work  of  the  Committee  is  thereby  neces- 
sarily limited. 

Until  recently  the  full  Committee  convened  only  once  a  year  to  con- 
sider reports  of  its  subcommittees  which  meet  from  time  to  time  throughout 
the  year  as  required.  Over  the  past  five  years  substantial  changes  in  legisla- 
tion such  as  the  Divorce  Act  and  The  Judicature  Act1G  have  so  increased 
the  workload  of  the  Committee  that  in  the  last  year  it  sat  as  a  body  during 
four  Saturdays. 

Apart  from  rules  changes  necessitated  by  legislative  change,  the  pro- 
gramme of  the  Committee  is  determined  largely  by  submissions  made  to  it. 
Reform  is  typically  initiated  by  letters  from  the  profession  and  the  bench 
or  in  response  to  difficulties  encountered  by  members  of  the  Committee. 
There  are  as  many  as  100  items  for  consideration  arising  in  this  way  yearly. 
Although  many  problems  in  the  application  of  the  rules  do  come  to  the 
attention  of  the  Committee,  it  has  little,  if  any,  direct  communication  with 
the  general  public. 

The  criticism  is  sometimes  made  that  the  Rules  Committee  operates 
in  isolation.  It  is  said  that  it  does  not  communicate  prior  to  making  deci- 
sions, the  profession  is  not  canvassed  for  opinions  on  important  rules 
changes  and  there  is  no  advance  announcement  of  changes  or  explanations 
on  publication.  While  it  is  true  that  there  is  no  systematic  scheme  for 
consultation,  it  is  also  true  that  the  Committee  frequently  does  seek  advice 
and  assistance  from  concerned  members  of  the  profession. 

The  criticisms  are  well  known  to  the  Committee  which  is  seeking 
means  of  giving  more  publicity  to  its  deliberations.  In  February,  1973,  a 
notice  to  the  profession  was  placed  in  the  Ontario  Reports,  inviting  its 
members  to  submit  practice  problems  to  the  Committee  and  declaring  the 
intention  of  the  Committee  of  communicating  the  reasons  for  its  decisions 
to  those  making  submissions.  In  April,  in  order  to  assist  the  profession, 
a  short  explanatory  note  was  published  together  with  the  amendments 
concerning  default  proceedings.  Currently,  the  Committee  is  considering  a 
proposal  to  publish  in  some  form  the  minutes  of  its  meetings  so  as  to  in- 
form the  profession  of  the  general  nature  of  its  deliberations  and  its  reasons 
for  implementing  or  rejecting  suggestions  made.  It  is  also  giving  considera- 
tion to  the  publishing  of  expanatory  notes  to  accompany  the  Rules. 

C.  Keeping  the  Rules  Under  Review 

Our  terms  of  reference  in  this  Project  require  us  to  study  and  review 
the  administration  of  Ontario  courts  and  to  recommend  reforms  for  the 


iss.O.  1965,  c.  51,  s.  5. 

1GEspecially  with  the  creation  of  the  Divisional  Court. 
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more  convenient,  economic  and  efficient  disposal  of  the  business  at  present 
dealt  with  by  these  courts.  It  is  evident  that  this  task  must  trench  on  ground 
encompassed  by  the  Rules  of  Practice.  In  some  instances  we  propose 
amendments  to  them.17  In  others,  we  conceive  broad  principles  for  appli- 
cation, while  concluding  that  the  details  of  implementation  should  be 
referred  to  the  Rules  Committee  for  further  study.18 

In  still  others  we  refrain  from  comment  as  it  became  clear  to  us  that  cer- 
tain topics  warrant  examination  in  the  context  of  an  exhaustive  review  of  the 
Rules  of  Practice  in  their  entirety.  This  was  the  case,  for  example,  with  pre- 
trial proceedings.  In  chapter  6  we  consider  a  proposal  for  the  adoption  of  the 
pre-trial  conference,  but  we  do  not  assess  a  series  of  suggestions  made  to 
us  for  reforms  in  what  may  be  conveniently  categorized  as  pre-trial  pro- 
ceedings. These  include  proposals  for  the  abolition  of  the  writ  of  sum- 
mons;19 for  abolition  of  the  specially  endorsed  writ  as  the  basis  of  the 
summary  judgment  procedure;20  for  broadening  discovery  to  include  the 
names  of  all  witnesses  to  the  events;  for  permitting  cross-examination  on 
examination  for  discovery,  for  specifically  allowing  discovery  of  insurance 
policies,  for  extending  discovery  to  non-parties  or  permitting  discovery  of 
documents  from  a  stranger;21  for  providing  a  time  limit  within  which 
parties  must  exchange  a  list  of  relevant  documents,  to  clarify  what  are 
producible  documents  and  to  replace  affidavits  on  production  with  certi- 
ficates signed  by  both  solicitor  and  client  with  express  sanctions  for  failure 
to  comply;22  for  specifically  providing  for  a  duty  of  continuing  discovery;23 
for  amending  the  procedures  for  securing  attendance  on  examination  for 


17See,  for  example,  our  recommendations  with  respect  to  the  distinction  between 
court  and  chambers  in  Part  I,  chapter  6,  p.  195  ff.  and  court  vacations,  Part  I, 
chapter  9,  p.  253  ff. 

18See,  for  example,  Part  I,  chapter  5,  p.  184  with  respect  to  the  jurisdiction  of  local 
judges  of  the  Supreme  Court  and  Part  III,  chapter  1,  p.  7  with  respect  to  the 
definition  of  jurisdiction  of  the  Master. 

19See  also  Notice  to  the  Legal  Profession,  Re  Amendments  to  Rules  of  Practice, 
Ontario  Reports,  February  23,  1973,  XIX. 

20The  specially  endorsed  writ  has  been  abolished  in  other  jurisdictions  including 
England  and  Nova  Scotia  and  recommendations  for  its  abolition  have  been  made 
in  British  Columbia:  see  Bouck  and  Roberts,  A  Proposal  for  the  Reform  of  the 
British  Columbia  Supreme  Court  Rules,  1961,  (1972).  The  aim  of  reforms  in  this 
area  would  be  to  broaden  the  availability  of  summary  judgment  and  to  eliminate 
contests  over  the  special  endorsability  of  a  claim.  See  also  Alberta  Rules  of  Court, 
1968,  Rule  159  and  United  States  Federal  Rules  of  Civil  Procedure,  Rule  56. 

21Other  jurisdictions  have  had  experience  with  such  rules.  The  United  States  Federal 
Rules  make  the  names  and  location  of  all  witnesses  to  the  events  discoverable; 
several  of  the  western  provinces  permit  cross-examination  on  examination  for 
discovery  (see  Williston  and  Rolls,  The  Law  of  Civil  Procedure  799  ff.);  Rule 
26(b)(2)  of  the  United  States  Federal  Rules  of  Civil  Procedure  (1970)  makes 
insurance  policies  discoverable;  in  Nova  Scotia  and  in  both  the  United  States 
federal  and  state  courts  examination  for  discovery  of  non-party  witnesses  is 
permitted  (see  Federal  Rules  of  Civil  Procedure  (1970),  Rule  26(b)(1);  James, 
Civil  Procedure,  184  ff.  (1965);  Glaser,  Pretrial  Discovery  and  the  Adversary 
System  (1968)). 

22See,  for  example,  Nova  Scotia  Civil  Procedure  Rules,  1971,  Rule  20.01. 

23When  circumstances  change  after  a  litigant  has  made  production  of  documents 
or  has  been  examined  for  discovery,  it  is  not  clear  whether  he  is  required  to  bring 
the  new  circumstance  to  the  attention  of  his  opponent.  As  to  discovery  of  docu- 
ments see  Holmested  and  Gale,  Judicature  Act  of  Ontario,  1562.  For  a  recent  rule 
relating  to  continuing  discovery  see  United  States  Federal  Rules  of  Civil  Procedure 
(1970),  Rule  26(e). 
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discovery  to  comply  with  the  practice  and  for  resolving  the  confusion  over 
the  order  of  examination;24  for  specifically  providing  that  statements  made 
by  counsel  on  examination  for  discovery  or  letters  of  counsel  supplement- 
ing the  examination,  have  the  same  binding  effect  as  answers  given  by 
a  party;-5  for  making  the  transcripts  of  examinations  for  discovery  prima 
facie  proof  of  their  contents  casting  the  burden  of  establishing  any  inac- 
curacy on  the  person  denying  it;  for  amending  Rule  67  governing  the 
joinder  of  multiple  defendants  to  comply  with  the  practice  of  permitting 
joinder  where  a  common  question  of  fact  or  law  is  involved  or  the  balance 
of  convenience  requires  it;26  for  permitting  cross-claims  between  co- 
parties;27  for  extending  the  scope  of  third  party  proceedings  governed  by 
Rule  167  from  cases  where  the  defendant  claims  relief  over  in  respect  of 
the  plaintiff's  claim  to  include  cases  where  a  defendant  "requires  that  any 
question  or  issue  relating  to  or  connected  with  the  original  subject  matter 
of  an  action  should  be  determined  not  only  as  between  the  plaintiff  and  the 
defendant  but  also  as  between  either  or  both  of  them  and  a  person  not  already 
a  party  to  the  action";28  for  expanding  interpleader  proceedings  to  include 
cases  where  the  applicant  claims  an  interest  in  the  subject  matter;29  and 
for  the  abolition  of  the  concept  of  procedural  nullities  and  the  facilitating 
of  the  amendment  of  pleadings  to  bring  them  into  compliance  with  the 
Rules  of  Practiced 

These  are  but  examples  of  areas  which  are  deserving  of  study  and 
reconsideration  in  pre-trial  proceedings.  Similar  examples  may  be  found  in 
other  areas,  e.g.,  foreclosure  proceedings  and  post-judgment  proceedings. 

The  structure  and  composition  of  the  Rules  Committee  has  dictated 
that  it  take  a  somewhat  narrow  approach  to  contemplated  rules  changes 
and  that  it  consider  submissions  on  their  own  merits  rather  than  in  the 
broader  context  of  the  purposes  to  be  served  by  the  Rules  as  a  whole. 
It  has  been  60  years  since  the  last  comprehensive  review  of  the  Rules.  We 
believe  that  it  is  now  time  for  a  thorough  reexamination  of  the  principles 
and  policies  upon  which  they  are  based  and  for  an  evaluation  of  individual 


24See  Federal  Rules  of  Civil  Procedure  (1970),  Rule  26(d). 

25See  Holman  v.  Haiti,  [1970]  1  O.R.  318;  Boni  v.  Banack,  [1971]  2  O.R.  783  (C.A.). 

26See  Canadian  Steel  Corporation  Ltd.  v.  Standard  Lithographic  Co.  Ltd.,  [1933] 

O.R.  624  (C.A.);  Thomas  W.  Sayle  Transport  Ltd.  v.  Rivers,  [1955]  O.W.N.  321; 

Federation  Insurance  Co.  v.  Piscione,  [1964]  2  O.R.  404  and  Wessels  v.  Laviolette, 

[1972]  1  O.R.  706. 

27The  United  States  Federal  Rules  (1970),  Rule  13(g)  contains  a  useful  example. 

Cross-Claim  Against  Co-Party.  A  pleading  may  state  as  a  cross-claim  any 
claim  by  one  party  against  a  co-party  arising  out  of  the  transaction  or 
occurrence  that  is  the  subject  matter  either  of  the  original  action  or  of  a 
counterclaim  therein  or  relating  to  any  property  that  is  the  subject  matter 
of  the  original  action.  Such  cross-claim  may  include  a  claim  that  the  party 
against  whom  it  is  asserted  is  or  may  be  liable  to  the  cross-claimant  for  all 
or  part  of  a  claim  asserted  in  the  action  against  the  cross-claimant. 
28Rules  of  the  Supreme  Court,  0.16.r.l. 

29See  the  comments  of  James,  Civil  Procedure,  511  (1965)  when  he  says  "the  fact 
that  the  plaintiff  as  stakeholder,  claimed  the  subject  matter  or  an  interest  in  it, 
would  not  make  it  any  less  convenient  to  try  all  the  conflicting  claims  together". 
30See  our  Report  on  Limitation  of  Actions,  115  (1969)  and  see  Williston  and  Rolls, 
The  Law  of  Civil  Procedure  496  ff.;  Nova  Scotia  Civil  Procedure  Rules  1971, 
Rule  2,  15.02;  Federal  Court  of  Canada  Rules,  Rule  424  ff.;  and  Rules  of  the 
Supreme  Court  1965,  U.K.  as  amended,  0.2,r.l. 
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rules  against  that  background.  The  expense  to  litigants  of  the  procedures 
prescribed  must  be  weighed  against  their  convenience,  efficiency  and  social 
purpose.  This  is  a  difficult  and  time-consuming  task  and  one  which  the 
Rules  Committee  as  constituted  is  not  equipped  to  undertake.  In  saying 
this,  we  are  not  to  be  taken  as  criticizing  the  work  of  the  Committee  in 
any  way.  All  members  possess  a  high  degree  of  expertise  and  have  given 
freely  of  their  time  to  the  vital  task  of  keeping  the  Rules  current  and 
operating  smoothly.  We  believe  that  what  is  now  necessary  is  to  provide 
the  means  whereby  the  expertise  of  the  members  may  be  channelled  into 
conducting  first  a  comprehensive  study  and  review  and  then  an  ongoing 
review  of  the  Rules.  To  this  end  we  recommend  that  a  permanent  secre- 
tariat be  appointed  for  the  Committee  with  power  to  engage  staff  as  re- 
quired. The  chairman  of  the  secretariat  should  be  a  voting  member  of  the 
Rules  Committee  seized  with  the  responsibility  of  conducting  research  at 
the  direction  of  the  Committee  and  preparing  documentation  and  draft 
legislation  for  its  consideration.  We  further  recommend  that  a  task  force 
be  appointed  on  the  recommendation  of  the  Rules  Committee  to  undertake 
the  initial  comprehensive  review  of  the  Rules.  The  members  of  the  task 
force  should  be  ex  officio  voting  members  of  the  Rules  Committee  for  the 
duration  of  the  study  and  the  chairman  of  the  Rules  Committee  secretariat 
should  be  an  ex  officio  member  of  the  task  force. 

While  the  occasion  for  procedural  change  or  review  in  other  jurisdic- 
tions cannot  be  taken  as  demonstrative  of  Ontario's  requirements,  none- 
theless, it  should  be  observed  that  certain  progressive  programmes  have 
been  instituted  elsewhere.  Successive  extensive  amendments  have  been 
made  to  the  revolutionary  United  States  Federal  Rules  of  1939,  a  major 
revision  of  the  English  Supreme  Court  Rules  was  completed  in  1965,  and 
a  complete  revision  of  the  Nova  Scotia  Civil  Procedure  Rules  came  into 
force  in  1971.31  Proposals  for  massive  revisions  are  being  considered  in 
British  Columbia32  and  Newfoundland33  and  suggested  in  Prince  Edward 
Island.34 

To  facilitate  the  work  of  the  Rules  Committee,  we  believe  that  it  is 


31Based  on  a  report  of  the  Committee  appointed  in  1967  by  the  Attorney  General 
of  Nova  Scotia  under  the  chairmanship  of  the  Chief  Justice  and  including  a  judge, 
a  representative  of  the  Attorney  General,  two  members  of  the  practising  profession 
and  Arthur  J.  Meagher,  Q.C.,  of  the  Dalhousie  Law  School. 

32 As  a  result  of  the  Proposal  for  the  Reform  of  the  British  Columbia  Supreme  Court 
Rules,  1961  sponsored  by  The  Foundation  for  Legal  Research  in  Canada  and  The 
Law  Foundation  (British  Columbia)  prepared  by  John  C.  Bouck  a  lawyer  and 
Darrell  W.  Roberts  a  law  professor  at  the  University  of  British  Columbia  (1972). 

33By  a  Committee  under  the  chairmanship  of  Edmund  J.  Phelan,  Q.C.,  appointed 
October  31,  1972  to  revise  The  Rules  of  the  Supreme  Court  of  Newfoundland  and 
the  Judicature  Act  with  a  view  to  simplifying  procedure,  forms  and  languages  and 
to  minimize  the  cost  and  time  required  to  have  disputes  settled  by  the  Supreme  and 
District  Court. 

34See  the  MacKimmie  Report,  a  Report  made  to  The  Honourable  Gordon  L. 
Bennett,  Minister  of  Justice  and  Attorney  General  of  the  Province  of  Prince 
Edward  Island  on  the  Constitution  of  the  Courts,  Judicial  and  Quasi-Judicial 
Institutions  and  certain  other  aspects  of  the  Administration  of  Justice  within  the 
Province  (1973).  Part  III  of  the  Report  contains  a  discussion  of  some  aspects  of 
the  Rules  of  Court  and  refers  to  the  fact  that  a  committee  has  been  or  is  about 
to  be  appointed  to  completely  analyze  the  Rules  as  to  their  suitability  for  the 
Province.  The  judiciary,  the  Law  Society  and  The  Department  of  Justice  are  to 
be  represented  on  the  committee:  see  p.  65. 
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essential  that  the  member  who  represents  the  Attorney  General  be  fully 
apprised  of  government  policy  at  the  formulative  as  well  as  later  stages. 
If  this  is  not  the  case,  the  Committee  will  lack  a  convenient  forum  for  dis- 
cussion of  legislative  revision  which  is  in  progress,  or  revision  which  may  be 
sought  by  the  Committee  itself  to  give  effect  to  proposed  Rules  changes. 

We  think  it  should  be  a  requirement  that  a  well-informed  representative 
of  the  administration  be  present.  We  recommend  that  section  114(d) 
of  The  Judicature  Act35  be  amended  to  provide  that  either  the  Attorney 
General  or  Deputy  Attorney  General  shall  be  a  member  of  the  Rules 
Committee. 


D.     Summary  of  Recommendations 

1.  A  thorough  reexamination  of  the  principles  and  policies  upon  which 
the  Rules  of  Practice  are  based  and  an  evaluation  of  individual  rules 
against  that  background  should  be  undertaken. 

2.  The  review  of  the  Rules  should  comprehend  a  weighing  of  the  expense 
to  litigants  of  the  prescribed  procedures  against  their  convenience, 
efficiency  and  social  purpose. 

3.  The  Rules  Committee  should  be  provided  with  a  permanent  secretariat 
with  power  to  appoint  staff  as  required  and  with  the  responsibility  for 
conducting  an  ongoing  review  of  the  Rules. 

4.  The  chairman  of  the  secretariat  should  be  a  voting  member  of  the 
Committee. 

5.  He  should  have  the  responsibility  for  conducting  research  at  the  direc- 
tion of  the  Committee  and  preparing  documentation  and  draft  legisla- 
tion for  its  consideration. 

6.  A  task  force  should  be  appointed  on  the  recommendation  of  the  Rules 
Committee  to  undertake  the  initial  review  and  reexamination  of  the 
Rules. 

7.  For  the  duration  of  the  study  the  members  of  the  task  force  should  be 
ex  officio  voting  members  of  the  Rules  Committee  and  the  chairman 
of  the  Rules  Committee  secretariat  should  be  an  ex  officio  member  of 
the  task  force. 

8.  Section  114(d)  of  The  Judicature  Act  should  be  amended  to  provide 
that  the  Attorney  General  or  Deputy  Attorney  General  shall  be  a 
member  of  the  Rules  Committee. 


35R.S.O.  1970,  c.  228. 


CHAPTER  3 

COURT  INTERPRETERS 


SUMMARY 

A.  Introduction 

B.  A  Definitional  Difficulty 

C.  The  Law 

D.  The  Present  System 

Remuneration  of  Interpreters 

E.  Conclusion 

F.  Summary  of  Recommendations 
Appendix  I 

Appendix  II 

A.     Introduction 

Ontario  society  is  multilingual,  and  promises  to  become  increasingly 
so.  Access  to  our  courts  is  a  fundamental  right  of  each  member  of  the 
provincial  community.  Yet  a  systematic  approach  to  the  provision  of  ade- 
quate and  accessible  interpretation  services  for  the  courts  has  not  been 
developed. 

At  present  there  is  no  discernible  system  of  securing  the  services  of 
qualified  court  interpreters.  Interpretation  services  are  provided  on  an  ad 
hoc,  often  haphazard  basis.  Local  residents,  friends  or  relatives  of  the  non- 
English-speaking  witness,  police  officers,  or  even  linguistically  skilled 
stenographers  who  are  on  the  premises,  are  among  those  most  frequently 
called  upon  to  perform  this  important  service.  Often  no  one  is  aware  that 
a  language  problem  exists  until  the  witness  goes  into  the  witness  box. 
Because  an  interpreter  must  be  found  quickly,  convenience  is  the  governing 
factor  in  his  selection.  In  many  cases  this  has  led  to  reliance  on  the  use  of 
police  officers.  Although  this  practice  has  been  criticized,  the  reasons  for  it 
are  not  difficult  to  appreciate. 

The  Crown  attorney,  on  whom  the  burden  of  locating  an  interpreter 
generally  falls  in  criminal  cases,  knows  which  police  officers  having  multi- 
lingual skills  are  available.  The  police  officer  is  often  actually  in  the  vicinity 
of  the  court,  or  at  least  readily  available;  and  the  police  officer  has  the 
additional  asset  of  being  familiar  with  courtroom  procedures. 

35 
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It  is  far  from  clear  who  has  the  responsibility  for  arranging  the  attend- 
ance of  interpreters.  In  criminal  cases,  the  Crown  attorney  generally  but  not 
always  assumes  the  responsibility;  in  civil  cases,  it  is  usually  left  to  counsel 
or  to  the  witness  himself.  Some  courts  retain  a  list  of  local  residents  willing 
and  able  to  perform  the  task  if  called  upon;  others  do  not. 

The  ad  hoc  nature  of  the  provision  of  interpretation  services  for  the 
courts  has  resulted  in  a  further  problem,  that  is,  the  absence  of  any  clearly 
defined  qualification  requirements  for  court  interpreters,  or  standards  by 
which  to  assess  their  competence.  Qualifications  and  requirements  vary. 
Most  courts  insist  only  that  the  interpreter  be  able  to  render  an  intelligible 
translation  of  a  witness'  testimony.  The  criterion  seems  to  be  a  "working 
knowledge"  of  both  English  and  the  language  requiring  translation.  Court 
interpreters  are  sporadically  employed  and  with  the  exception  of  the  four 
interpreters  in  Toronto  who  are  permanently  attached  to  the  court  staff  at 
the  Old  City  Hall,  have  very  little  opportunity  of  becoming  familiar  with 
court  procedures.  Since  there  are  no  clearly  defined  guidelines,  they  are 
uncertain  as  to  the  true  nature  of  their  functions;  that  is,  whether  they  must 
confine  themselves  to  rendering  a  literal  translation  of  the  testimony  from 
one  language  to  another,  or  whether  they  are  to  assume  a  more  advisory 
role  of  explaining  the  proceedings  to  the  non-English-speaking  witness. 
This  uncertainty  has  led  to  certain  abuses  of  the  interpreter's  function.  For 
example,  interpreters  have  been  known  to  advise  the  accused  how  to  plead, 
or  what  to  say  in  answer  to  a  charge.  In  one  instance  that  has  come  to  our 
attention,  an  interpreter  employed  by  counsel  for  the  accused  to  interview 
the  accused  in  prison,  later  conveyed  to  the  Crown  attorney  what  the 
accused  had  said  to  him  on  that  occasion. 

In  the  interests  of  justice  for  all  who  have  recourse  to  the  courts,  and 
of  efficient  court  administration,  it  is  important  that  competent,  informed, 
and  readily  available  interpretation  services  be  provided. 

It  is  not  our  purpose  to  consider  the  question  of  bilingualism  in  the 
courts,  that  is,  the  right  to  have  proceedings  in  all  courts  conducted  in  either 
English  or  French,  at  the  wish  of  the  accused,  or  of  one  or  both  parties  to 
a  civil  action.1  That  is  a  matter  which  does  not  fall  within  our  terms  of 
reference.  We  are  concerned  here  solely  with  the  question  of  improving 
the  quality  of  interpretation  services  in  our  courts. 


B.     A  Definitional  Difficulty 

It  has  been  suggested  that  the  appellation  "interpreter"  in  this  context 
is  not  strictly  accurate  and  that  "translator"  would  be  more  appropriate. 
The  Shorter  Oxford  Dictionary  defines  an  interpreter  as : 

1.    One  who  interprets  or  explains. 


1For  a  recent  report  on  this  matter  see  the  Canadian  Bar  Association's  Report  of 
the  Special  Committee  on  Bilingualism  in  the  Courts.  See  also  the  Report  of  the 
Royal  Commission  on  Bilingualism  and  Biculturalism,  Final  Report,  Vol.  I,  Book 
1(1967). 
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2.  One  who  translates  languages. 

3.  One  who  makes  known  the  will  of  another. 

The  verb  "interpret"  means: 

To  expound  the  meaning  of;  to  render  clear  or  explicit;  to  elucidate; 
to  explain.  Formerly  also,  to  translated  .... 

A  "translator"  is  defined  as  "one  who  translates",  and  the  definition 
of  the  verb  "translate"  is: 

To  turn  from  one  language  into  another;  to  change  into  another 
language  retaining  the  sense;  to  render;  also,  to  paraphrase. 

The  difficulty  is  at  once  apparent.  The  words  "interpret"  and  "inter- 
preter" can  imply  something  more  than  mere  translation.  They  carry  an 
additional  meaning  of  explanation,  and  elucidation.  It  is  that  additional 
meaning  that  leads  some  to  suggest  that  the  word  "translator"  would  be 
more  appropriate  since  the  courts  require  not  an  explanation  or  elucidation 
of  the  testimony,  but  a  translation  of  it.  The  interpreter  must  not  convey 
his  own  explanation  of  the  proceedings.  He  should  not  impose  on  the 
translation  his  understanding  of  what  the  witness  or  the  accused  meant  to 
convey,  nor  give  his  own  interpretation  of  counsel's  questions  when  he 
translates  them  for  the  witness. 

The  role  of  interpreters  has  been  the  subject  of  judicial  comment.  In 
Re  Trepca  Mines  Ltd.  Roxburgh  J.  said: 

Theoretically,  an  interpreter  was  merely  a  mouthpiece  and  not  an 
advocate,  though  in  fact  when  the  interpreter  translated  counsel's 
questions  into  the  language  of  a  witness  it  might  well  happen  that 
rules  of  evidence  were  broken,  and  counsel  and  the  judge  were  power- 
less to  prevent  that  unless  they  knew  the  language.2 

We  make  no  recommendation  on  whether  or  not  the  word  "trans- 
lator" should  replace  the  word  "interpreter"  in  this  context.  The  words 
have  now  apparently  become  terms  of  art,  and  the  term  "translator"  is 
restricted  to  those  professional  people  who  engage  in  the  more  sophisticated 
forms  of  translation  such  as  translating  government  documents;  simul- 
taneously translating  conference  proceedings,  and  the  proceedings  of  inter- 
national agencies;  and  other  similar  translation  functions.  The  Bureau  of 
Translation  of  the  Department  of  the  Secretary  of  State  in  Ottawa  classifies 
its  employees  as  translators  or  interpreters.  Translators  render  a  translation 
of  written  documents;  interpreters  translate  oral  proceedings  of  Parliament, 
conferences  and  courts.  The  services  of  interpreters  from  the  Bureau  are 
occasionally  required  in  the  Supreme  Court,  in  the  Federal  Court  and  also 
in  arbitration  proceedings  or  in  proceedings  before  administrative  tribunals. 
The  Bureau  now  requires  its  interpreters  to  have  a  university  degree  in 


2[1959]3  A11E.R.  798  at  799. 


38  Administration  of  Ontario  Courts 

translation  and  several  years  experience  in  the  field.3  Formerly,  an  Honours 
Bachelor  of  Arts  degree  or  a  Master's  degree  in  linguistics,  as  well  as 
several  years  experience  in  interpretation,  were  sufficient. 

C.     The  Law 

Legislation,  at  both  the  federal  and  the  provincial  levels,  has  recog- 
nized that  interpreters  have  a  role  in  judicial  proceedings. 

Under  the  terms  of  the  British  North  America  Act,4  either  the  English 
or  the  French  language, 

.  .  .  may  be  used  by  any  Person  or  in  any  Pleading  or  Process  in  or 
issuing  from  any  Court  of  Canada  established  under  this  Act  and  in 
or  from  all  or  any  of  the  Courts  of  Quebec. 

This  fundamental  principle  has  been  embodied  in  the  Official  Languages 
Act6  and  in  the  Canadian  Bill  of  Rights. 6  Section  11(1)  of  the  Official 
Languages  Act  ensures  that  any  person  giving  evidence  before  a  court  of 
criminal  jurisdiction  may  be  heard  in  the  official  language  of  his  choice. 
Similarly,  section  11(3)  gives  a  court  of  criminal  jurisdiction  a  discretion 
to  conduct  the  proceedings  in  either  official  language —  always  bearing 
in  mind,  however,  the  wishes  of  the  accused.7  The  Canadian  Bill  of  Rights 
extends  the  principle,  and  recognizes  the  right  of  a  witness  to  the  assistance 
of  an  interpreter  in  any  language,  and  in  any  judicial  or  quasi-judicial  pro- 
ceeding. By  virtue  of  section  2(g)  no  law  of  Canada  can  be  construed 
or  applied  so  as  to : 

.  .  .  deprive  a  person  of  the  right  to  the  assistance  of  an  interpreter 
in  any  proceedings  in  which  he  is  involved  or  in  which  he  is  a  party 
or  a  witness,  before  a  court,  commission,  board  or  other  tribunal,  if 
he  does  not  understand  or  speak  the  language  in  which  such  proceed- 
ings are  conducted.8 

Recognition  of  the  practice  of  having  the  assistance  of  an  interpreter 
is  also  given  by  the  General  Rules  and  Orders  under  the  Federal  Court 
Act.  Rule  494(5)  reads  as  follows: 


3 An  undergraduate  degree  in  translation  is  offered  at  the  following  universities: 
Montreal,  Laval,  Ottawa  and  Laurentian  (French  only).  A  diploma  course 
(French)  is  offered  at  the  University  of  Toronto.  Candidates  for  the  course  must 
already  have  as  a  minimum  requirement,  an  undergraduate  degree  in  French. 

4s.  133. 

5R.S.C.  1970,c.O-2. 

6R.S.C.  1970  (Appendix  in). 

7By  virtue  of  subsection  4,  subsection  3  does  not  apply  to  the  "courts  of  any 
province  until  such  time  as  a  discretion  in  those  courts  or  in  the  judges  thereof  is 
provided  for  by  law  as  to  the  language  in  which,  for  general  purposes  in  that 
province,  proceedings  may  be  conducted  in  civil  causes  or  matters".  The  effect  of 
subsection  4  has  now  been  interpreted  by  the  Supreme  Court  of  British  Columbia. 
In  Regina  v.  Lajoie  ((1971)  15  D.L.R.  (3rd)  365)  Atkins  J.  ruled  that  the  pro- 
visions of  the  Official  Languages  Act  did  not  apply  in  British  Columbia  in  the 
absence  of  enabling  provincial  legislation. 

8This  does  not  apply  to  laws  of  the  provinces. 
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Unless  otherwise  ordered,  witnesses  at  the  trial  of  any  accused  shall 
be  examined  viva  voce  and  in  open  court;  and,  if  any  witness  is  ex- 
amined by  interpretation,  such  interpretation  shall  be  made  by  an 
interpreter  who  has  taken  an  appropriate  oath  as  to  the  performance 
of  his  duties  (Form  29).  A  person  afflicted  with  an  infirmity  which 
renders  him  unable  to  speak,  or  to  hear  and  speak,  may  take  the  oath 
or  solemnly  affirm  and  testify,  either  by  writing  under  his  hand,  or  by 
signs  with  the  aid  of  an  interpreter. 

The  oath  contained  in  Form  29  under  Rule  494  is  helpful  in  delineat- 
ing the  functions  of  an  interpreter  in  that  Court: 

You  shall  truly  and  faithfully,  and  without  partiality  to  any  or  either 
of  the  parties  in  this  cause,  and  to  the  best  of  your  ability,  interpret 
and  translate  the  oath  or  oaths,  affirmation  or  affirmations  which  shall 
be  administered  to,  and  all  and  every  the  questions  which  shall  be 
exhibited  or  put  to  all  and  every  witness  and  witnesses  produced  in 
this  Court  so  far  as  you  are  directed  by  the  Court  to  interpret  and 
translate  the  same  out  of  the  English  or  French  language  into  the 
language  of  such  witness  or  witnesses,  and  also  in  like  manner  to 
interpret  and  translate  the  respective  depositions  taken  and  made  to 
such  questions  out  of  the  language  of  such  witness  or  witnesses  into 
the  English  or  French  language. 

Provincial  legislation  has  also  acknowledged  the  fact  that  interpreters 
may  be  required.  Although  section  127  of  The  Judicature  Act9  provides 
that  writs,  pleadings  and  proceedings  in  all  courts  shall  be  in  the  English 
language  only,  provision  is  made  in  Rule  282  for  the  taking  of  evidence 
on  commission  out  of  Ontario  from  a  witness  who  does  not  understand  the 
English  language  without  the  aid  of  an  interpreter.  A  coroner  may,  and  if 
required  by  the  Crown  attorney  or  requested  by  a  witness,  he  shall  employ 
a  person  to  act  as  an  interpreter,  and  such  person  shall  before  acting  as  an 
interpreter  make  oath  or  affirm  that  he  will  truly  translate  the  evidence.10 

The  Administration  of  Justice  Act11  empowers  the  Crown  attorney, 
where  appropriate,  to  employ  an  interpreter  in  any  criminal  cause  or  in- 
vestigation, or  at  a  coroner's  inquest. 

Implicit  authorization  for  the  use  of  interpreters  is  found  in  both 
federal  and  provincial  statutes  where  there  are  provisions  for  the  payment 
of  their  fees,  but  the  provisions  vary  widely  with  respect  to  the  amounts 
authorized  for  payment. 

The  Criminal  Code  sets  out  a  schedule  of  fees  and  allowances  that 
may  be  allowed  to  interpreters,  as  does  Tariff  B  under  the  Ontario  Rules 
of  Practice.  Section  5(2)  of  The  Administration  of  Justice  Act12  provides 
for  payment  of  interpreters'  fees  in  such  amounts  as  the  Crown  attorney 

9R.S.O.  1970,  c.  228. 
10S.O.  1972,  c.  98,  s.  40(1). 
HR.S.O.  1970,  c.  6,  s.  5(2). 

12/6/  d. 
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certifies  to  be  reasonable.  Regulations  under  The  Coroners  Act,  1972 
provide  a  scale  of  fees  for  the  payment  of  interpreters  employed  by  a 
coroner  to  act  at  an  inquest.13 

In  addition  to  the  statutory  authority  which  we  have  outlined,  there 
exists  some  relevant  case  law. 

In  R.  v.  Meceklette,1*  Riddell  J.  stated: 

.  .  .  there  is  no  inherent  right  in  any  foreigner  that  the  proceedings 
taken  in  our  Courts  shall  be  made  wholly  intelligible  to  him,  even 
though  he  should  be  charged  with  crime.  It  might  be  impossible,  within 
a  reasonable  time,  and  at  a  reasonable  expense,  to  procure  a  person 
who  could  explain  the  proceedings  to  a  foreign  defendant.15 

In  that  case  the  accused  had  had  an  interpreter  but  claimed  that  the 
interpretation  had  been  defective  and  sought  to  attack  his  conviction  on 
that  ground.  His  motion  was  denied,  the  Court  adding  that  all  matters  con- 
nected with  the  interpretation  of  evidence,  including  the  capacity  of  the 
interpreter,  are  questions  solely  for  the  magistrate. 

In  Donkin  v.  The  (< Chicago  Maru",  16  on  an  appeal  from  a  ruling  of 
the  registrar  as  to  the  use  of  an  interpreter  on  an  examination  de  bene  esse 
Martin,  Adm.  J.  held  that  it  was  a  question  of  fact  to  be  decided  by  the 
registrar  whether  or  not  an  interpreter  should  be  employed.  The  test  to  be 
applied  is  whether  the  witness  possesses  a  sufficient  knowledge  of  the  lan- 
guage used  in  the  proceedings,  to  understand  fully  the  questions  put  to  him, 
and  to  answer  them  adequately: 

There  is  no  one  so  well  able  to  determine  that  question  as  the  tribunal 
before  which  the  witness  is  being  examined.17 

It  is  not  to  be  overlooked  that  this  statement  was  made  concerning  a 
witness  not  an  accused. 

This  principle  was  applied  in  a  criminal  case  in  Sadowski  v.  La 
Reine,18  where  the  Court  held  that  the  matter  was  one  for  the  trial  judge. 
The  accused,  on  appeal,  argued  that  he  had  pleaded  guilty  to  a  charge 
because  he  did  not  understand  the  proceedings.  He  had  not  been  provided 
with  an  interpreter  at  the  trial.  The  appeal  was  dismissed,  the  Court 
stating  that  since  the  accused  had  been  in  Canada  for  some  time,  there  was 
no  justification  for  his  failure  to  understand  English. 

In  R.  v.  Lee  Kun,19  the  Court  of  Criminal  Appeal  in  England  ex- 
pressed in  strong  terms  the  principle  that  a  foreign  accused  who  is  ignorant 


^See  O.  Reg.  307/73  made  pursuant  to  S.O.  1972,  c.  98. 

"(1910),  15C.C.C.  17. 

™Ibid.  p.  19. 

16(1916),  28  D.L.R.  804  (Exch.  Ct.). 

nibid.  p.  805. 

!8[1963]  B.R.  677. 

^[^^HK.B.  337. 
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of  the  English  language,  and  is  undefended,  has  a  right  to  have  the  evidence 
given  at  the  trial  translated  to  him  to  the  extent  that  he  understands  the 
charge,  and  the  evidence  against  him,  and  can  make  proper  answer: 

The  presence  of  the  accused  means  not  merely  that  he  must  be 
physically  in  attendance,  but  also  that  he  must  be  capable  of  under- 
standing the  nature  of  the  proceedings.20 

The  Court  went  on  to  say  that  if  the  foreign  accused  does  not  under- 
stand the  English  language,  he  cannot  either  by  express  or  implied  consent 
waive  compliance  with  the  rule  that  the  evidence  must  be  translated, 

and  it  matters  not  that  no  application  is  made  by  him  for  the  assistance 
of  an  interpreter.  It  is  for  the  Court  to  see  that  the  necessary  means 
are  adopted  to  convey  the  evidence  to  his  intelligence,  notwithstanding 
that,  either  through  ignorance  or  timidity  or  disregard  of  his  own 
interests,  he  makes  no  application  to  the  Court.21 

The  right  of  a  foreign  accused  who  does  not  understand  English  to  an 
interpreter  when  he  is  defended  by  counsel,  was  considered  by  the  Court. 
It  found  that  while  there  was  no  rule  of  law  to  be  found  on  the  subject,  and 
that  the  practice  of  the  Courts  varied, 

.  .  .  the  safer,  and  therefore  the  wiser,  course,  when  the  foreigner  ac- 
cused is  defended  by  counsel,  is  that  the  evidence  should  be  interpreted 
to  him  except  when  he  or  counsel  on  his  behalf  expresses  a  wish  to 
dispense  with  the  translation  and  the  judge  thinks  fit  to  permit  the 
omission.22 

With  respect  to  the  last  point,  the  Court  cautioned  that  the  judge 
should  not  permit  waiver  of  an  interpreter,  unless  he  is  of  the  opinion  that 
the  accused  "substantially"  understands  the  evidence  to  be  given,  and  the 
case  to  be  made  against  him. 

On  the  facts  of  the  case,  however,  the  accused's  appeal  to  have  his 
conviction  quashed  on  the  ground  that  he  did  not  understand  English,  and 
did  not  understand  the  evidence  for  the  prosecution  which  was  not  trans- 
lated to  him,  was  dismissed  on  the  ground  that  no  substantial  miscarriage  of 
justice  had  actually  occurred.  "If  the  evidence  had  been  translated  to  the 
appellant,"  said  the  Court,  "the  same  verdict  would  inevitably  have  re- 
sulted."23 

In  The  King  v.  Sylvester  et  al.2*  the  Nova  Scotia  Supreme  Court 
followed  The  King  v.  Meceklette, 25  holding  that  a  prisoner  who  is  ignorant 
of  the  language  has  no  inherent  right  to  be  furnished  with  a  literal  trans- 


™lbid.  p.  341. 
zilbid. 

^Ibid.p.  343. 
wibid.  p.  340. 
24[1912]  1D.L.R.  186. 
25(1910),  15  C.C.C.  17. 
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lation  of  all  that  takes  place  at  the  trial,  stating  that  it  is  sufficient  if  the 
substance  of  the  evidence  in  chief  of  a  witness  called  on  behalf  of  the 
accused  is  explained  to  him.  The  Court  declined  to  quash  a  conviction  on 
the  ground  that  the  witness'  evidence  on  cross-examination  was  not  ex- 
plained to  him,  saying  that  the  prisoner  had  been  represented  by  counsel, 
and  had  suffered  no  prejudice  by  the  omission. 

Graham,  J.,  in  a  strong  dissent  argued  that  just  as  it  was  impossible  for 
an  accused  in  a  criminal  case  to  waive  through  counsel  the  right  to  be 
physically  present  at  trial,  it  was  impossible  to  waive  the  right  to  be  intel- 
lectually present  by  understanding  the  proceedings: 

To  say  that  the  deaf  man  or  the  foreigner  who  does  not  understand 
the  language  of  the  proceedings  has  not  the  inherent  right  to  have 
them  made  intelligible  to  him  is  to  say  that  the  privilege  of  being 
present  during  his  trial  and  the  privilege  of  hearing  and  cross- 
examining  witnesses  against  him  was  a  mere  form  and  that  the  com- 
mon law  was  satisfied  to  have  the  letter  of  its  requirement  complied 
with  while  its  spirit  and  substance  went  unfulfilled.26 

In  Wigmore  on  Evidence,27  the  matter  is  treated  as  follows: 

Whenever  the  witness'  natural  and  adequate  mode  of  expression 
is  not  intelligible  to  the  tribunal,  interpretation  is  necessary.  Whether 
the  need  exists  is  to  be  determined  by  the  Trial  Court. 

But  it  must  be  understood  that  this  refers  to  the  need  of  the 
witness  to  speak  intelligibly,  and  to  the  need  of  the  court  and  jury  to 
understand  him.  The  need  of  the  opponent  is  a  distinct  matter;  for 
the  opponent  is  entitled,  by  law  and  by  all  fairness,  to  understand  the 
testimony  adduced  against  him,  so  that  he  may  probe  it  by  cross- 
examination.  Hence,  from  the  opponent's  point  of  view,  the  need  of 
interpretation,  and  the  adequacy  of  the  means  used,  involves  another 
principle,  viz.,  the  right  of  cross-examination.  .  .  . 

Dealing  with  the  right  of  cross-examination,  Wigmore  continues:28 

Where  the  witness  testifies  in  a  foreign  language,  or  when  the 
opponent  is  an  alien  not  well  knowing  the  language  of  the  forum,  the 
opponent  is  entitled  to  understand,  so  as  to  be  able  to  cross-examine 
the  witness.  Hence,  the  furnishing  of  an  interpreter  becomes  essential 
to  the  right  of  cross-examination;  this  corollary  being  as  applicable  in 
civil  cases  as  in  criminal  cases,  though  usually  emphasized  in  the  latter 
instance  only. 

In  1946  the  Court  of  Appeal  in  British  Columbia  in  R.  v.  Prince29 
followed  the  decision  in  R.  v.  Lee  Kun30  and  held  that  the  accused  who  had 


26[1912]  1D.L.R.  186  at  198. 

273rd  ed.  (Chadbourn  Revision,  1970)  Vol.  Ill,  para.  811,  pp.  278-9. 

2*Ibid.  Vol.  V,  para.  1393,  p.  117. 

29[1946]  1  D.L.R.  659. 

30[1916]  1  K.B.  337. 
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an  imperfect  knowledge  of  English  had  no  right  to  be  granted  a  new  trial 
on  the  ground  that  his  evidence  was  not  given  through  an  interpreter,  since 
a  translation  was  dispensed  with  at  the  request  of  counsel  for  the  accused 
with  the  permission  of  the  presiding  judge,  and  it  appeared  to  the  Court  of 
Appeal  that  the  accused  had  substantially  understood  the  evidence  given 
and  had  suffered  no  prejudice. 

The  right  of  an  accused  in  a  criminal  proceeding  to  the  use  of  an 
interpreter  to  the  extent  that  he  knows  the  charge  and  is  able  to  present  his 
defence  was  extended  from  criminal  cases  to  civil  cases  in  Re  Orr  v. 
Krepsky,31  where  Latchford,  C.J.,  stated: 

I  may  add  that  in  my  opinion  the  observations  of  Lord  Reading  C.J. 
in  R.  v.  Lee  Kun,  while  specially  applicable  to  a  criminal  case,  are 
not  without  pertinence  in  every  case  in  which  the  interests  of  a  for- 
eigner unacquainted  with  the  English  language  are,  as  here,  materially 
affected.32 


Roxburgh,  J.,  on  a  procedings  by  summons  with  a  foreign  litigant  appear- 
ing in  person  is  reported  to  have  said  that  it  was  a  matter  wholly  within  the 
discretion  of  the  judge  in  that  case  to  decide  whether  the  matter  should 
proceed  without  an  interpreter.  If  the  proceedings  had  been  an  action  the 
learned  judge  expressed  doubt  as  to  whether  he  would  have  proceeded.33 

In  In  the  Estate  of  Fuld,  Hartley  and  Another  v.  Fuld  and  Others*4 
Scarman,  J.,  who  was  one  of  the  counsel  in  the  Trepca  case,  drew  a  distinc- 
tion between  civil  and  criminal  cases.  He  referred  to  the  judgment  of  Lord 
Reading  in  the  Lee  Kun  case  and  stated  that  the  judgment  seemed  to  him 
to  apply  exclusively  to  criminal  law.  He  went  on  to  say: 

I  am  engaged  in  hearing  a  contest  of  private  interests.  It  is  important 
in  such  a  contest  that  I  should  be  careful  to  observe  that  the  principles 
of  natural  justice  are  maintained.  Those  principles,  in  so  far  as  they 
are  relevant  to  my  present  task,  are  that  every  litigant  should  have  the 
right  to  be  present,  to  hear  the  evidence,  to  challenge  the  evidence,  to 
call  evidence  himself,  and  to  present  his  case  to  the  court  while  hearing 
and,  if  necessary,  challenging  his  opponent's  case.35 

This  was  also  a  case  of  a  foreign  litigant  appearing  in  person  in  an  English 
Court.  The  learned  judge  recognized  the  right  of  a  party  to  a  civil  action 
to  go  into  the  witness  box  and  give  evidence  with  the  aid  of  an  interpreter, 
but  if  he  wished  to  avail  himself  of  that  right  he  must  provide  his  own 
interpreter  at  his  own  cost. 

31(1925), 57  O.L.R.  353. 

32Ibid.  p.  359.  Emphasis  added. 

MRe  Trepca  Mines  Ltd.,  [1959]  3  All  E.R.  798. 

34[1965]2  A11E.R.  653. 

Mlbid.  p.  655. 
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Scarman,  J.,  was  also  concerned  about  the  right  of  a  litigant  to  address 
the  Court  from  the  well  of  the  Court  through  an  interpreter,  legal  aid 
counsel  having  withdrawn  from  the  case.  This  was  permitted  in  view  of  the 
gravity  of  the  charges  against  the  party  involved. 

In  R.  v.  Mlaker,36  Stuart,  J. A.,  considered  the  functions  and  duties  of 
an  interpreter  and  stated  that  the  interpreter  is  required  to  give  as  literal 
a  translation  of  the  evidence  as  possible,  and  must  never  make  inferences 
of  his  own.  The  interpreter  should  be  instructed  to  tell  the  Court  exactly 
what  he  has  said  to  the  accused  and  to  interpret  each  answer  separately 
and  exactly  as  it  was  given,  so  as  to  avoid  the  risk  of  having  merely  the 
interpreter's  inferences  of  what  was  said  communicated  to  the  Court.37 


D.     The  Present  System 

A  questionnaire  was  circulated  by  the  Commission  to  all  senior  judges 
of  the  Provincial  Courts  (Criminal  Division),  Crown  attorneys,  and  local 
registrars  and  County  Court  clerks  in  an  attempt  to  elicit  information  and 
opinions  on  interpreting  services  in  Ontario.38  Generally,  the  questions 
were  directed  toward  the  need  for  interpretation  services  in  the  courts, 
the  method  of  employment,  the  qualifications,  the  remuneration  of  inter- 
preters, and  proposals  for  improving  the  existing  system.  The  response  to 
the  survey  was  good.39 

It  appears  that  interpreters  are  not  often  required  in  courts  other  than 
the  Provincial  Courts  (Criminal  Division)  and  (Family  Division).  Full- 
time interpreters  do  not  seem  to  be  required  by  any  court,  with  the  possible 
exception  of  the  Provincial  Courts  in  Toronto.  There  are  four  full-time 
interpreters  at  the  Old  City  Hall.40  An  interpreter  is  almost  always  avail- 
able in  the  Provincial  Court  (Family  Division)  in  Toronto.41 

Table  I  illustrates  the  frequency  of  use  of  interpreters,  on  a  county 
by  county  basis. 

The  diversity  of  tongues  requiring  translation  in  the  Ontario  courts 
ranged  in  the  returns  to  the  questionnaires  from  French,  Italian,  Spanish, 
German  and  Chinese  to  Polish,  Greek,  Cree,  Hungarian,  Portuguese,  Yugo- 
slavian, Dutch,  Finnish,  Ojibway,  Czechoslovakian,  Ukrainian,  Russian, 
Belgian,  and  Maltese.  Table  II  shows  the  languages  for  which  interpretation 
services  are  most  frequently  required  according  to  judicial  districts. 


36(1923),  40 C.C.C.  287. 

^Ibid.  pp.  297-298.  See  also  Re  Trepca  Mines  Ltd.,  [1959]  3  All  E.R.  798. 

38A  copy  of  this  questionnaire  is  attached  as  Appendix  I. 

39Approximately  95  replies  were  received. 

40For  Italian,  Greek,  and  Slavic  languages. 

41For  Italian.  In  January  1973,  the  Office  of  the  Chief  Judge  Provincial  Courts 
(Family  Division)  compiled  a  report  on  the  Linguistic  Capabilities  of  the  Provin- 
cial Court  (Family  Division)  Judges  &  Staff.  Apparently,  the  Family  Court 
draws  heavily  on  its  own  staff  for  interpretation  services. 
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TABLE  I 

Frequency  of  Use  of  Interpreters 


Daily  or  as  often 
as  Court  sits 


Less  often  than 
daily  —  more  often 
than  once  a  month 


Once  a  month 


Five  times  a 
year  or  less 


Ottawa-Carleton 

Algoma 

Brant 

Dufferin 

Peel 

Cochrane 

Halton 

Bruce 

Prescott  &  Russell 

Essex 

Hastings 

Grey 

Stormont,  Dundas 

Frontenac 

Kent 

Haldimand 

&  Glengarry 

Kenora 

Lambton 

Huron 

Temiskaming 

Middlesex 

Leeds  & 

Lanark 

Waterloo 

Thunder  Bay 

Grenville 

Manitoulin 

Wentworth 

Sudbury 

Niagara  North 

Muskoka 

York 

Nipissing 

Victoria  & 

Niagara  South 

Haliburton 

Norfolk 

Prince  Edward 

Rainy  River 

Parry  Sound 

Wellington 

Northumberland 
&  Durham 

TABLE  II 

] 

Languages  Most  Frequently  Translated 

French 

Italian 

Spanish 

Algoma 

Brant 

Frontenac 

Cochrane 

Essex 

Elgin 

Frontenac 

Essex 

Halton 

Frontenac 

Middlesex 

Hastings 

Niagara  South 

Kent 

Oxford 

Lambton 

Peel 

Leeds  &  Grenville 

Perth 

Nipissing 

Wellington 

Norfolk 

Wentworth 

Ottawa-Carleton 

York 

Prescott  &  Russell 

Stormont,  Dundas  &  Glengarry 

Sudbury 

Temiskaming 

Ojibway 

Ukrainian 

German 

Kenora 
Rainy  River 


Niagara  North         Waterloo 


Arrangements  for  securing  the  attendance  of  interpreters  vary  from 
court  to  court,  and  from  county  to  county.  In  civil  cases,  it  is  left  to  the 
parties  to  arrange  for  and  pay  the  interpreters  required.  In  criminal  cases, 
it  is  usually  the  Crown  attorney  who  arranges  for  the  attendance  and  re- 
muneration of  interpreters,  although  such  arrangements  are  sometimes 
made  by  the  judge,  the  court  administrator,  the  police,  defence  counsel  or 
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the  party  or  witness  himself.  In  Toronto,  for  example,  the  task  of  arranging 
for  the  attendance  of  court  interpreters  has  been  delegated  by  the  Crown 
attorney  to  the  Court  Administrator  of  the  Provincial  Courts  (Criminal 
Division)  and  in  London  to  the  Court  Reporter. 

The  system  is  at  best,  an  ad  hoc  one.  There  is  no  centralized  provincial 
inventory  of  interpreters.  Some  Provincial  Courts  (Criminal  Division)  main- 
tain their  own  list  of  local  residents  who  are  known  to  have  some  pro- 
ficiency in  a  foreign  language,  and  who  are  readily  available  to  act  as 
interpreters.  As  we  have  stated,  the  court  often  has  recourse  to  the  mem- 
bers of  the  police  force,  or  bilingual  members  of  its  own  staff,  largely  as  a 
matter  of  convenience. 

Some  counties  have  made  provision  for  the  attendance  of  interpreters 
at  every  sitting  of  the  Provincial  Court  (Criminal  Division). 

Four  full-time  interpreters  at  the  Old  City  Hall  in  Toronto,  include 
those  who  are  competent  in  Italian,  Greek  and  the  Slavic  languages.  When 
other  languages  are  required,  the  court  clerk  consults  a  list  of  available 
interpreters.  In  the  Judicial  District  of  Ottawa-Carleton,  His  Honour  Judge 
Strike  devised  a  system  some  40  years  ago,  which  is  still  in  effect  today. 
When  French-English  interpretation  is  required,  the  Court  calls  on  mem- 
bers of  the  police  force,  who  are  also  assigned  to  keep  courtroom  discipline, 
and  provide  prisoner  protection.  These  officers  are  in  plain  clothes  and  are 
available  at  all  times.  Judge  Strike  kindly  provided  us  with  this  description 
of  his  system,  which  is  apparently  working  well  in  the  Ottawa  courts: 

In  practice,  we  meet  the  problem  head  on  so  that  when  a  person  with 
a  French  name,  not  represented  by  Counsel  at  the  time,  is  called  be- 
fore the  Court  one  of  these  plain  clothes  policemen  quietly  stands 
beside  him  and  before  the  charge  is  read  asks  him  if  he  understands 
English  and  would  he  prefer  to  speak  French.  In  almost  all  cases 
English  is  the  language  chosen  but  because  we  meet  this  problem 
head  on  and  give  the  individual  an  opportunity  to  speak  in  his  own 
language,  the  objections  are  almost  non-existent. 

The  same  thing  happens  to  witnesses,  if  the  court  notices  that  a  witness 
is  having  some  difficulty  in  expressing  himself  in  English,  he  is  asked 
whether  he  would  prefer  to  speak  in  French,  and  because  the  inter- 
preter is  always  present  in  the  Court  Room,  there  is  no  delay. 

In  Ottawa,  the  Italian  community  is  apparently  most  helpful  in  pro- 
viding interpretation  services  for  Italians.  For  other  languages  the  courts 
draw  on  the  Embassies  for  assistance. 

The  Provincial  Court  (Family  Division)  in  Ottawa  has  on  its  staff  a 
bilingual  (French)  court  administrator  and  assistant  court  administrator, 
and  both  act  as  interpreters  when  required  to  do  so.  One  of  the  judges  is 
also  French-speaking. 

In  the  Provincial  Courts  in  Haileybury  and  Kirkland  Lake,  a  locally 
resident  married  woman  is  employed  on  a  weekly  basis  to  attend  all  sittings. 
In  Cornwall  there  is  a  need  daily  in  the  remand  court  for  interpretation 
services  which  is  filled  by  the  judge  or  by  defence  counsel. 
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The  following  Table  lists  all  counties  in  which  personnel  other  than 
those  who  are  specifically  retained  for  the  purpose,  are  used  as  interpreters 
with  any  degree  or  regularity. 


TABLE  III 


Police  Officers 


Courtroom  personnel 


Friends  of 
party  or  witness 


Algoma 

Cochrane 

Frontenac 

Lambton 

Middlesex 

Nipissing 

Ottawa-Carleton 

Parry  Sound 

York 


Cochrane 

Elgin 

Essex 

Halton 

Kenora 

Kent 

Lambton 

Lanark 

Leeds  &  Grenville 

Niagara  South 

Nipissing 

Oxford 

Peel 

Rainy  River 

Stormont,  Dundas  &  Glengarry 

Sudbury 

Waterloo 

Wentworth 

York 


Algoma 
Brant 
Bruce 
Middlesex 
Niagara  North 
Rainy  River 


When  interpreters  are  required  for  courts  other  than  the  Provincial 
Courts  (Criminal  Division),  the  local  registrars  and  County  Court  clerks 
frequently  ask  the  court  administrators  of  the  Provincial  Courts  (Criminal 
Division)  to  arrange  for  the  attendance  of  an  interpreter  from  their  list  of 
available  personnel. 

Concern  has  been  expressed  about  the  practice  of  using  police 
officers  to  act  as  interpreters.  It  has  been  said  that  they  are  too  closely 
identified  with  the  prosecution  to  be  objective,  and  even  if  they  are  com- 
pletely impartial,  the  accused  may  not  have  confidence  in  the  interpreter's 
objectivity.  If  another  qualified  interpreter  is  available,  or  counsel  objects, 
police  officers  should  not  act.  We  appreciate  that  convenience  is  the  chief 
consideration  in  their  frequent  use.  Until  such  time  as  an  improved  system 
of  providing  interpreters  for  the  courts  becomes  operational,  the  practice  of 
calling  upon  the  police  cannot  be  completely  abolished. 

Some  objections  have  also  been  voiced  concerning  the  practice  of 
allowing  friends  or  relatives  of  parties  and  witnesses  to  act  as  interpreters. 
It  is  evident  that  such  an  interpreter  cannot  be  expected  to  possess  the 
required  objectivity  or  knowledge  of  courtroom  procedures.  We  do  not 
approve  of  this  practice.  We  do,  however,  recognize  that  the  shortage  of 
qualified  and  available  personnel  has  dictated  it.  At  the  present  time  we  do 
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not  think  it  would  be  feasible  to  adopt  rigid  rules  curtailing  the  practice. 
Friends  and  relatives  of  witnesses  should  continue  to  be  permitted  to  act 
as  interpreters,  but  only  in  cases  where  no  other  interpreter  is  available, 
and  only  if  counsel  does  not  have  a  valid  objection. 

Remuneration  for  Interpreters 

The  provisions  for  payment  of  court  interpreters'  fees  are  inconsistent 
and  in  some  cases  apparently  unauthorized. 

The  Administration  of  Justice  Act  provides  that  the  fees  are  to  be 
"reasonable"  amounts  in  the  discretion  of  the  Crown  attorney: 

The  Crown  attorney  may  employ  an  interpreter  in  any  criminal  cause 
or  investigation  or  at  a  coroner's  inquest,  and  the  interpreter  shall  be 
paid  such  amount  as  the  Crown  attorney  certifies  to  be  reasonable,  and 
it  shall  be  paid  out  of  the  moneys  appropriated  by  the  Legislature  for 
the  administration  of  justice.42 

Pursuant  to  this  provision,  the  Executive  Director  of  the  Department  of 
Justice43  issued  the  following  memorandum  on  December  9,  1969  to  all 
Crown  attorneys,  sheriffs  and  Provincial  Courts  relating  to  the  fees  payable 
in  criminal  prosecutions  of  indictable  offences: 

This  memorandum,  prepared  in  close  consultation  with  the  As- 
sistant Deputy  Attorney  General  and  Director  of  Public  Prosecutions 
and  the  Assistant  Deputy  Minister  of  Justice  and  Inspector  of  Legal 
Offices,  summarizes  the  financial  policies  which  should  be  uniformly 
applied  throughout  the  Province  with  regard  to  fees  and  expenses 
payable  in  criminal  prosecutions  of  indictable  offences.  [It  is  to  be 
noted  that  this  memorandum  refers  to  indictable  offences  while  the 
statute  refers  to  criminal  causes.] 

The  following  rates  of  fees  and  other  incidental  expenses  shall 
be  paid  upon  the  approval  of  the  Crown  attorney  from  the  sheriff's 
and  provincial  court's  Accountable  Advance  without  seeking  a  prior 
approval  of  the  Director  of  Public  Prosecutions:-  .  . . 

Interpreter's  Fees.  A  number  of  enquiries  has  been  received  from 
Crown  attorneys  and  administrators  of  Provincial  Courts  regarding 
the  payment  of  interpreters'  fees  and  expenses.  Pursuant  to  the  pro- 
visions of  subsection  2  of  section  5  of  The  Administration  of  Justice 
Act,  1968,  Chapter  1,  'The  Crown  attorney  may  employ  an  interpreter 
in  any  criminal  cause  or  investigation  or  at  a  coroner's  inquest  and 
the  interpreter  shall  be  paid  such  amount  as  the  Crown  attorney 
certifies  to  be  reasonable'. 

The  following  scale  of  fees  is  considered  reasonable  :- 

Minimum  fee  for  attending  court  $10.00 

Otherwise,  per  hour  $  7.00 

Maximum,  per  diem  $30.00 


42R.S.O.  1970,  c.  6,s.  5(2). 

43Now  the  General  Manager  of  the  Ministry  of  the  Attorney  General. 
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On  September  18,  1970  a  further  memorandum  was  issued  as  follows: 

A  number  of  enquiries  have  been  received  from  Crown  Attorneys 
and  administrators  of  provincial  courts,  both  criminal  and  family 
divisions,  regarding  the  employment  of  interpreters  in  the  course  of 
investigations  and  court  proceedings. 

The  provisions  of  subsection  2  of  section  5  of  The  Administration 
of  Justice  Act  1968,  Chapter  1,  provides  that  The  Crown  Attorney 
may  employ  an  interpreter  in  any  criminal  case  [sic]  or  investigation 
or  at  a  Coroner's  inquest  and  the  interpreter  shall  be  paid  such  amount 
as  the  Crown  Attorney  certifies  to  be  reasonable'.  This  section  au- 
thorizes the  Crown  Attorney  to  fix  the  fees  and  imposes  upon  him 
the  responsibility  to  ensure  that  such  fees  are  reasonable  under  the 
circumstances  of  each  case.  The  approval  by  the  Crown  Attorney  of 
interpreter's  fees  and  expenses  is  conclusive  for  payment  by  the 
Sheriff  or  by  the  Departmental  Financial  Management  Branch. 

In  view  of  the  provisions  of  section  14(e)  of  The  Crown  Attor- 
neys Act,  R.S.O.  1960,  Chapter  82,  and  the  necessity  of  employing 
interpreters  in  summary  conviction,  family  and  other  proceedings 
before  Provincial  Courts  where  such  proceedings  are  not  conducted 
with  the  participation  of  the  Crown  Attorney,  Provincial  Judges  of 
both  Criminal  and  Family  Divisions,  have  been  authorized  to  employ 
interpreters  directly  whenever  they  consider  it  advisable.  The  maxi- 
mum interpreter's  fee  in  such  instance  and  subject  to  approval  of  the 
Judge  or  the  court  administrator  has  been  fixed  as  follows :- 

Minimum  interpreter's  fee  for 

attending  court  $10.00 

Otherwise  per  hour  $  7.00 

Maximum  per  diem  $30.00 

If,  however,  under  special  circumstances  an  expert  interpreter 
is  required  to  assist  the  court  in  summary  conviction  or  other  proceed- 
ings before  the  provincial  court  which  are  not  conducted  with  the 
presence  of  a  Crown  Attorney,  appropriate  certificate  of  the  Crown 
Attorney  must  be  obtained  pursuant  to  the  provisions  of  subsection  2 
of  section  5  of  The  Administration  of  Justice  Act  to  pay  a  higher 
interpreter's  fee  than  that  above  indicated. 

This  memorandum  supersedes  all  previous  directives  of  the 
Department  of  Justice  relating  to  fees  and  expenses  of  interpreters  in 
criminal  and  family  proceedings. 

These  memoranda  are  confusing.  Their  authority  as  applied  to  provin- 
cial offences  and  other  proceedings  in  the  Provincial  Courts  is  obscure. 
Section  5(2)  of  The  Administration  of  Justice  Act  only  gives  authority  for 
the  payment  of  interpreters  in  "criminal"  causes.  The  four  full-time  inter- 
preters at  the  Old  City  Hall  in  Toronto  are  paid  on  the  basis  set  out  in  the 
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memoranda.  It  is  not  clear,  however,  that  these  directives  apply  to  courts 
other  than  the  Provincial  Courts  (Criminal  and  Family  Divisions). 

Section  772  of  the  Criminal  Code  sets  out  the  fees  and  allowances  that 
may  be  allowed  to  interpreters  for  their  participation  in  proceedings  before 
summary  conviction  courts,  unless  otherwise  ordered  by  the  Lieutenant 
Governor  in  Council. 

Each  half  day  attending  trial  $  2.50 

Actual  living  expenses  when  away  from  ordinary 

place  of  residence,  not  to  exceed  per  day  $10.00 

Mileage  travelled  to  attend  trial, 

each  way,  for  each  mile  $     .10 

Apparently,  these  rates43a  are  not  normally  followed  and  the  "reason- 
able" rates  set  by  the  Executive  Director  of  the  Department  of  Justice  are 
applied  whether  or  not  the  amount  is  certified  by  the  Crown  attorney. 

Despite  the  directives,  there  is  nevertheless  considerable  diversity  in 
the  amounts  paid  interpreters,  particularly  in  the  higher  courts.  In  some 
counties  larger  fees  are  authorized,  in  some  others,  smaller  fees  or  the  fees 
set  out  in  the  Criminal  Code  are  paid,  and,  in  others,  no  fees  are  paid  at  all. 
An  elaborate  set  of  guidelines  followed  by  the  Budget  Accountant  in  the 
Ministry  of  the  Attorney  General  when  paying  accountable  warrants  sub- 
mitted by  the  various  courts  for  payment  of  interpreters  offers  evidence  of 
the  looseness  of  the  administrative  arrangements.  The  guidelines  disclose 
the  following  information: 

1.  The  practice  is  very  flexible,  in  fact,  sufficiently  flexible  to  allow 
interpreters  to  be  employed  and  paid  for  by  the  Province  at  the  re- 
quest of  defence  counsel. 

2.  Interpreters'  fees  for  appearance  at  night  court  in  Metro  Toronto  are 
as  follows: 

(1)  For  attendance  one  case  $10.00 
Travelling  expenses                                                                $     .75 

(2)  Maximum  fee  of  $14.00  $14.00 
plus  travelling  expenses  of  75  cents  $  .75 
per  evening  for  acting  as  interpreter 

in  two  or  more  cases. 

3.  Interpreters'  fees  for  indictable  offences  in  the  Supreme  Court  may  be 
as  high  as  $100  per  day. 

4.  Travelling  expenses  for  interpreters  in  Metro  Toronto  are  allowed  at 
75  cents  mileage  fee  once  each  day. 


43aWe  refer  here  to  fees  which  are  payable  to  interpreters,  and  not  to  costs  which 
may  be  awarded  against  a  defendant. 
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5.    In  Prescott  and  Russell  civil  cases  are  assimilated  to  criminal: 

interpreters  provided  for  civil  cases  in  this  area  are  to  be  paid  through 
the  Sheriff's  Accountable  Warrant  Register.  The  guideline  sets  out  the 
reason: 

The  reason  for  this  direction  is  because  more  than  half  the  popu- 
lation is  French-speaking  and  furthermore  this  item  of  expendi- 
ture is  included  in  the  overall  administration  of  justice. 

Generally,  in  civil  cases  the  parties  are  responsible  for  interpreters' 
fees.  Tariff  B  under  the  Rules  of  Practice  provides  in  section  13(5)  that  an 
allowance  may  be  made  to  an  interpreter  not  exceeding  the  fee  payable  to  a 
professional  witness.  The  fees  and  allowances  payable  to  a  professional  wit- 
ness are  set  out  in  section  13(1),  (2)  and  (3): 

(1)  Each  day  of  necessary  attendance  $25.00 

(2)  Where  a  witness  travels  by  private  automobile,  10  cents  a  mile 
for  each  mile  necessarily  travelled  between  his  place  of  residence 
and  the  place  of  trial,  but,  when  the  trial  is  held  in  the  city  or 
town  in  which  the  witness  resides,  75  cents.  Where  a  witness 
travels  by  means  other  than  private  automobile,  a  sum  equal 
to  the  amount  of  the  fare  actually  paid  for  the  transportation 
from  his  place  of  residence  to  the  place  where  the  trial  is  held, 
and  return. 

(3)  In  addition  to  the  fee  for  attending  at  trial,  when  the  witness 
resides  elsewhere  and  is  required  to  remain  at  the  place  of  trial 
overnight,  the  amount  reasonably  and  actually  paid  for  living 
expenses,  but  not  more  than  $10.00  for  each  day  of  necessary 
attendance. 

A  perusal  of  all  these  provisions  clearly  demonstrates  the  confusion 
that  exists  concerning  allowances  for  interpreters. 

E.     Conclusion 

We  have  found  that  interpreters  are  almost  invariably  without  quali- 
fications beyond  a  reasonable  fluency  in  English  and  one  other  language. 
Although  the  accuracy  of  translations  is  sometimes  challenged,  it  is  not 
usually  the  fluency  of  the  interpreter  that  is  questioned,  but  rather  his  or 
her  understanding  of  the  nature  of  his  function.  Too  often,  we  are  told, 
interpreters  do  not  confine  themselves  to  literal  translations  but  regard 
themselves  as  advocates  for  the  witness.  Concern  has  been  expressed  that 
the  translations  often  reflect  the  interpreter's  own  version  of  the  witness' 
testimony. 

Interpreters  for  deaf  mutes  are  required  infrequently.  The  availability 
of  personnel  from  schools  for  the  deaf  seems  to  be  satisfactory  to  meet  the 
demand. 

Delay  in  the  conduct  of  trials  while  the  attendance  of  interpreters  is 
secured  is  minimal.  In  general,  only  minor  delays  are  encountered.  This, 
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of  course,  may  be  due,  in  part,  to  the  rather  low  standard  of  qualification 
acceptable  in  most  areas. 

There  does  not  appear  to  have  been  any  systematic  approach  to  the 
problem  of  providing  the  courts  with  a  sufficient  number  of  qualified  court 
interpreters  as  and  when  they  are  required.  The  ad  hoc  nature  of  the 
"system"  is  readily  apparent.  As  a  result,  the  standard  of  interpretation  in 
the  courts  is  often  poor.  Without  an  adequate  standard  of  interpretation 
services  in  our  courts,  the  benefits  of  our  legal  system  are  not  available 
to  all. 

In  evaluating  proposals  for  reform,  we  considered  what  means  might 
be  employed  for  better  supervision  and  control  of  interpreters;  how  stand- 
ards of  interpretation  and  qualification  of  interpreters  might  be  upgraded 
through  training,  certification,  instruction,  increased  fees  or  through  the 
exclusion  of  certain  persons  from  acting. 

With  some  hesitation  we  have  come  to  the  conclusion  that  it  is  not 
feasible  at  the  present  time  to  require  all  court  interpreters  to  be  certified 
for  these  reasons: 

(a)  Given  the  limitations  of  the  present  fee-structure  or  even  of  a 
revised  fee  structure,  it  would  not  be  practical  in  the  context  of 
the  administration  of  justice,  to  secure  an  adequate  number  of 
interpreters  in  all  languages  in  all  areas  of  the  Province; 

(b)  Even  if  the  certification  standard  were  something  less  than  that 
set  for  professionally  trained  personnel  there  does  not  exist  as 
yet  in  Ontario  any  established  training  programme  for  inter- 
preters. However,  we  urge  that  training  programmes  for  court 
interpreters  be  established  in  Ontario,  at  which  time  further 
consideration  should  be  given  to  the  matter  of  certification  of 
interpreters;44 

(c)  We  are  apprehensive  that  the  imposition  of  a  certification  stand- 
ard at  the  present  time  might  result  in  reducing  the  numbers  of 
those  who  otherwise  would  be  readily  available  to  act  as  court 
interpreters.  This  was  the  fear  expressed  by  the  majority  of  those 
who  were  opposed  to  a  certification  system.  It  is  vital  to  the 
day-to-day  operation  of  the  courts  that  interpreters  be  available 
at  short  notice. 

While  a  certification  system  for  court  interpreters  is  not  feasible  at 
present,  certain  guidelines  for  their  qualifications  should  be  established. 
Training  programmes  should  be  initiated  to  prepare  bilingual  persons  to 
perform  effectively  as  court  interpreters.  Such  a  course  should  be  designed 
to  insure  the  bilingual  competence  of  court  interpreters,  to  instruct  them 
in  courtroom  procedures,  and  to  establish  proper  standards  of  practice. 


44Our  attention  has  been  drawn  to  the  Report  of  the  Special  Committee  of  the 
Canadian  Bar  Association  on  Bilingualism  in  the  Courts  in  which  the  Committee 
recommends  that  the  Federal  Government  provide  for  the  training  of  competent 
court  interpreters  and  assist  the  provinces  in  establishing  standards  of  competence. 
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The  Language  Training  Division  of  George  Brown  College  has  drafted 
a  working  proposal  for  a  course  entitled  Interpreting  for  Medical,  Legal  and 
General  Services.  As  well  as  increasing  a  student's  bilingual  competence, 
the  course  is  designed  to  include  controlled  classroom  interpreting  practice, 
instruction  in  legal  terminology  and  procedure,  field  training  in  the  court- 
room, and  instruction  in  the  ethics  of  court  interpretation. 


Summary  of  Recommendations 


1.  A  centralized  inventory  of  court  interpreters  should  be  established  on 
a  regional  basis.  Each  Regional  Director  of  Court  Administration 
should  maintain  an  open  list  of  persons  in  the  area  who  are  qualified 
and  available  to  act  as  court  interpreters  from  which  interpreters 
could  be  drawn  when  required.  This  should  not  preclude  each  court 
from  maintaining  its  own  list  of  available  interpreters  who  meet  re- 
quired qualifications.  This  recommendation  is  designed  to  facilitate 
securing  the  services  of  court  interpreters  when  these  are  required, 
by  providing  a  current  inventory  of  available  personnel.  The  main- 
tenance of  such  a  list  should  provide  some  measure  of  control  over 
the  standard  of  interpretation  services. 

2.  In  criminal  cases  primary  responsibility  for  securing  the  attendance  of 
court  interpreters  should  rest  with  the  administrator  in  each  court  who, 
of  course,  may  seek  the  assistance  of  the  Regional  Director  of  Court 
Administration  when  required.  We  recognize  that  situations  may 
arise  in  which  it  would  be  more  expeditious  if  an  interpreter  were 
called  by  the  Crown  attorney,  the  judge,  or  by  counsel.  In  such  cir- 
cumstances they  should  not  be  prohibited  from  so  doing.  As  a  matter 
of  practice,  this  is  a  task  which  should  be  left,  as  far  as  possible,  to 
administrative  personnel. 

3.  In  civil  cases  the  responsibility  for  securing  the  attendance  of  an 
interpreter  should  rest  primarily  with  the  parties. 

4.  In  some  large  urban  areas,  such  as  Toronto  and  Ottawa,  and  some 
areas  where  a  large  percentage  of  the  population  is  French-speaking, 
such  as  Sudbury  and  North  Bay,  the  employment  of  full-time  inter- 
preters is  justified.  In  such  areas  where  full-time  interpreters  are  not 
now  employed,  full-time  court  interpreters  should  be  employed. 

5.  Training  programmes  should  be  established  for  court  interpreters 
to  ensure  their  bilingual  competence  and  instruct  them  in  courtroom 
procedures  and  proper  standards  of  practice. 

6.  In  addition  to  the  training  programmes  for  court  interpreters  an  In- 
structional  Guide  should  be  prepared  by  the  Provincial  Director  of 
Court  Administration  and  made  available  to  all  court  interpreters, 
whether  they  act  in  criminal  or  civil  cases.  The  Instructional  Guide 
should  include  the  following  matters: 
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1.  A  brief  introductory  statement  setting  out  the  need  for  court 
interpreters  in  a  multi-lingual  community  such  as  Ontario. 

2.  A  description  of  the  court  structure  in  Ontario. 

3.  A  brief  statement  of  the  "right"  of  a  party  or  witness  to  the  assist- 
ance of  an  interpreter,  a  description  of  the  adversary  process,  and 
short  explanation  of  the  purpose  of  the  rules  of  evidence. 

4.  A  discussion  of  courtroom  procedure,  as  well  as  courtroom  de- 
corum45 and  discipline. 

5.  A  full  discussion  of  the  function  and  duties  of  a  court  interpreter. 
Emphasis  should  be  given  to  the  requirement  for  interpreters  to 
give  a  literal  translation  of  the  evidence  and  not  to  draw  their  own 
inferences  from  what  has  been  said.  The  Guide  should  make  it 
clear  that  the  interpreter  is  to  tell  the  Court  exactly  what  he  has 
said  to  the  witness,  and  that  he  is  to  translate  each  answer  of  the 
witness  separately  and  exactly  as  it  was  given;  he  is  not  an  advo- 
cate, nor  must  he  attempt  to  advise  the  witness  on  any  matter. 

6.  A  Code  of  Ethics  for  court  interpreters.46 

7.  Friends  and  relatives  of  a  party  or  witness  should  be  permitted  to  act 
as  interpreters  in  cases  where  no  other  interpreter  is  available  and 
counsel  raises  no  valid  objection. 

8.  There  should  be  an  upward  revision  of  the  fee  structure  for  interpreters 
fixed  by  statutory  authorization. 

9.  A  form  of  declaration  which  an  interpreter  should  be  required  to  make 
before  he  is  called  upon  to  interpret  should  be  prescribed  by  statute 
with  appropriate  sanctions. 


45This  would  include  a  discussion  of  appropriate  dress. 

46A  proposed  Code  of  Ethics  for  Official  Court  Interpreters  prepared  by  Louis  F. 

Marquez,  Official  Court  Interpreter,  United  States  District  Court,  San  Antonio, 

Texas  is  attached  as  Appendix  II. 
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APPENDIX  I 


ONTARIO  LAW  REFORM  COMMISSION 

PROJECT  ON  ADMINISTRATION  OF  ONTARIO  COURTS 

COURT  INTERPRETER  STUDY 

County  or  District 

Completed  by  

1.  How  often  are  interpreters  required  in  the  following  courts  in  your 
county  or  district?  Supreme  Court,  Surrogate  Court,  County  Court, 
County  Court  Judges'  Criminal  Court  —  General  Sessions  of  the 
Peace,  Provincial  Court  (Criminal  Division). 

2.  How  is  their  attendance  arranged? 

3.  What  are  they  paid? 

4.  What  languages  are  most  frequently  required?  Please  specify  propor- 
tion, if  possible. 

5.  Are  interpreters  for  deaf  mutes  ever  required? 

6.  What  qualifications  are  possessed  by  those  interpreters  employed  in 
your  area? 

7.  Is  the  testimony  of  interpreters  ever  challenged? 

8.  What  delays  are  encountered  in  securing  the  attendance  of  inter- 
preters? 

9.  Do  court  personnel  or  others  present  in  the  courtroom  ever  act  as 
interpreters?  If  so,  how  often  does  this  occur? 

10.'  Would  it  improve  the  quality  of  interpretation  services  to  have  the 
qualifications  of  all  interpreters  certified  by  the  Province? 

11.  Assuming  that  full-time  employment  could  not  be  offered  to  all  court 
interpreters,  would  it  improve  the  efficiency  of  interpretation  services 
to  employ  part-time  interpreters  on  salary  rather  than  on  a  fee  basis? 

12.  Is  it  necessary  to  the  expeditious  disposition  of  criminal  cases  in  all 
courts  to  have  locally  resident  interpreters  available? 

13.  If  interpretation  facilities  were  to  be  provided  by  the  Province  for 
criminal  cases,  would  there  be  disadvantages  if  the  same  facilities 
served  civil  litigants? 

APPENDIX  II 

UNITED  STATES  COURTS 

Code  of  Ethics  for  Official  Court  Interpreters 

1.  The  official  court  interpreter,  as  an  officer  of  the  Court,  shall  be  a 
person  of  high  moral  principles  and  integrity,  honest,  conscientious, 
trustworthy  and  of  emotional  maturity.  In  addition,  he  must  be  excep- 
tionally well  qualified  as  a  linguist  to  be  appointed  to  that  office. 

2.  The  interpreter  shall  interpret  accurately  and  faithfully  to  the  best 
of  his  ability,  always  conveying  the  thought,  intent  and  spirit  of  the 
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speaker.  He  should  speak  in  a  clear,  firm  and  well  modulated  voice 
and  use  inflections  only  when  called  for.  At  times,  because  of  difficulty 
of  translation,  he  may  have  to  paraphrase  a  statement  to  adjust  his 
presentation  to  the  level  of  understanding  of  the  person  concerned. 
However,  he  must  always  request  permission  to  do  so. 

3.  In  order  to  give  faithful  and  accurate  translation  when  called  upon, 
and  to  establish  proper  rapport,  the  interpreter  shall  first  determine 
what  the  person's  educational,  cultural  and  regional  background  is. 
Also,  whether  or  not  he  or  she  has  a  speech  impediment,  is  hard  of 
hearing,  or  has  any  other  physical  or  psychological  problems.  Know- 
ledge of  these  facts  will  help  the  interpreter  to  be  more  effective. 

4.  The  interpreter  must  familiarize  himself  with  the  case  as  much  as 
possible  prior  to  going  into  the  courtroom.  He  should  find  out  whether 
or  not  technical  language  will  be  used  or  whether  the  case  involves  a 
particular  area  where  he  may  have  to  brush  up  on  certain  terms.  The 
very  least  he  should  do  in  preparing  himself,  is  to  study  the  indictment 
charges  to  avoid  possible  translation  problems  during  the  formal 
court  proceedings. 

5.  The  interpreter  shall  maintain  an  impartial  attitude  during  the  course 
of  interpreting.  He  must  never  interject  his  own  words,  phrases  or 
views  into  his  interpretation,  unless,  because  of  difficulty  of  translation, 
he  is  specifically  instructed  by  the  Court  or  permission  is  granted  to 
do  so.  He  should  be  particularly  careful  not  to  allow  the  inflections  of 
his  voice  to  be  interpreted  as  partiality. 

6.  The  interpreter  shall  always  guard  confidential  information  and  not 
betray  confidences  which  have  been  entrusted  to  him  by  parties 
concerned.  During  trials  or  any  legal  proceedings,  he  should  not,  under 
any  circumstances,  discuss  the  testimony  or  merits  of  the  case  with 
those  he  interprets  for  or  anyone  else.  He  shall  properly  advise  those 
he  interprets  for  and  anyone  concerned  with  the  case  to  do  the  same. 

7.  The  interpreter  shall  always  adopt  a  conservative  manner  of  dress  and 
conduct  in  upholding  the  dignity  of  the  Court  and  of  his  profession. 
This  is  particularly  important  when  he  is  interpreting  in  the  court- 
room and  attention  is  upon  him.  He  shall  also  be  thoroughly  familiar 
with  all  local  court  rules  and  abide  by  them. 

8.  The  interpreter  must  constantly  strive  to  improve  his  knowledge  of 
legal  terminology  in  English  and  the  language  he  interprets  for,  and 
also  be  familiar  with  general  courtroom  procedures  so  that  in  addition 
to  interpreting  for  those  concerned,  he  may,  when  time  and  the  situa- 
tion permits,  explain  to  them  what  is  happening  in  the  courtroom.  The 
interpreter  is  responsible  to  have  the  proper  dictionaries  and  other 
linguistic  reference  materials  readily  available  for  consultation. 

Louis  F.  Marquez 
Official  Court  Interpreter 
United  States  District  Court 
Western  District  of  Texas 
San  Antonio  Division 

February  9,  1973 
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A.     Functions  and  Duties 

The  primary  duties  of  court  reporters  in  the  Ontario  courts  are  to 
make  verbatim  accounts  of  trials  and  certain  other  proceedings  in  the 
Supreme  Court  of  Ontario,  the  County  and  District  Courts  (including  the 
County  Court  Judges'  Criminal  Courts  and  General  Sessions  of  the  Peace), 
the  Provincial  Courts  (Criminal  Division),  the  Provincial  Courts  (Family 
Division)  and  the  Small  Claims  Courts  where  the  amount  in  dispute  is 
$200  or  more.  Preliminary  inquiries  in  the  Provincial  Courts  (Criminal 
Division),  examinations  for  discovery  and  examinations  of  judgment  debt- 
ors in  the  Supreme  Court  and  County  Courts1  and  some  proceedings 
before  the  Masters  of  the  Supreme  Court  are  among  other  proceedings 
usually  reported  verbatim  by  the  reporters.  Following  the  proceedings, 
typed  transcripts  are  sometimes  required  as  discussed  later. 


JFor  a  discussion  of  reporting  examinations  see  chapter  5. 

57 


58  Administration  of  Ontario  Courts 

Court  reporters  are  civil  servants  appointed  to  the  various  courts. la 
They  are  either  by  express  statutory  provision  or  by  implication  officers  of 
the  court  to  which  they  are  appointed.  In  practice  they  report  proceedings 
only  within  the  court  system  to  which  they  are  appointed  and  there  is  very 
little  mobility  among  counties  or  districts  or  among  courts  within  a  single 
county  or  district.  Freelance  reporters  paid  an  hourly  fee  for  attendances 
are  also  employed.2 

Although  legislative  references  are  made  to  "shorthand"  and  "steno- 
graphic" reporters,  there  would  appear  to  be  no  impediment  to  the  use  in 
any  court  of  any  type  of  manual  or  electronic  device  for  the  purposes  of 
taking  down  the  proceedings.  The  Evidence  Act2a  provides  as  follows: 

(1)  Notwithstanding  any  Act,  regulation  or  the  rules  of  court,  a 
stenographic  reporter,  shorthand  writer,  stenographer  or  other 
person  who  is  authorized  to  record  evidence  and  proceedings  in 
an  action  in  a  court  or  in  a  proceeding  authorized  by  or  under 
any  Act  may  record  the  evidence  and  the  proceedings  by  any 
form  of  shorthand  or  by  any  device  for  recording  sound  of  a  type 
approved  by  the  Attorney  General. 

(2)  Notwithstanding  any  Act,  regulation  or  the  rules  of  court,  a 
transcript  of  the  whole  or  a  part  of  any  evidence  that  has  or 
proceedings  that  have  been  recorded  in  accordance  with  sub- 
section 1  and  that  has  or  have  been  certified  in  accordance  with 
the  Act,  regulation  or  rule  of  court,  if  any,  applicable  thereto  and 
that  is  otherwise  admissible  by  law  is  admissible  in  evidence 
whether  or  not  the  witness  or  any  of  the  parties  to  the  action  or 
proceeding  has  approved  the  method  used  to  record  the  evidence 
and  the  proceedings  and  whether  or  not  he  has  read  or  signed 
the  transcript. 

The  Canada  Evidence  Act  makes  applicable  to  the  proceedings  over  which 
the  Parliament  of  Canada  has  legislative  authority,  the  laws  of  evidence 
in  force  in  the  Province  in  the  absence  of  specific  federal  legislation  to  the 
contrary3  and  the  Criminal  Code  authorizes  the  use  of  any  sound  recording 

laFor  the  statutory  authority  for  appointment  see 

(a)  for  the  Supreme  Court:  The  Judicature  Act,  R.S.O.  1970,  c.  228,  s.  101; 

(b)  for  the  County  and  District  Courts:  The  County  Judges  Act,  R.S.O.  1970, 
c.95,s.  13; 

(c)  for  the  Small  Claims  Courts:  The  Small  Claims  Courts  Act,  R.S.O.  1970, 
c.  439,  s.  92.  This  section  authorizes  an  alternative  procedure  in  claims  over 
$200:  either  the  judge  may  take  the  evidence  down  in  writing  or  cause  a 
shorthand  writer  appointed  under  s.  13  of  The  County  Judges  Act  or  other 
competent  person  to  take  it  down; 

(d)  for  the  Provincial  Courts:  The  Provincial  Courts  Act,  R.S.O.  1970,  c.  369, 
s.  28(e)  which  confers  power  on  the  Lieutenant  Governor  in  Council  to  make 
regulations  for  the  appointment  and  employment  of  stenographic  reporters 
to  take  down  evidence  before  judges  and  fixing  their  fees,  expenses  and  other 
forms  of  remuneration.  Pursuant  to  this  power  R.R.O.  1970,  Reg.  692  has 
been  passed  making  provision  for  remuneration  of  reporters. 

2In  Ottawa  all  Provincial  Court  reporters  are  paid  on  a  fee  basis.  For  the  authoriza- 
tion for  payment  of  their  fees  see  O.  Reg.  494/73,  s.  1,  made  pursuant  to  The 
Administration  of  Justice  Act,  R.S.O.  1970,  c.  6. 

2'R.S.O.  1970,  c.  151,  s.  5. 

3R.S.C.  1970,  c.  E-10,  s.  37. 
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apparatus  which  the  provincial  legislature  has  approved.4 

At  present  there  are  four  methods  of  recording  evidence  in  use  in  the 
Ontario  courts:  shorthand,  machine  shorthand  (stenotype  or  stenograph) 
stenomask  (closed  microphone  recording  made  by  a  reporter  repeating 
everything  said  at  the  proceedings  into  a  mask  covering  his  nose  and  mouth) 
and  "electronic"  (or  open  microphone).  The  electronic  apparatus  is  of 
two  basic  varieties,  portable  (T.C.T.,  Sony  or  Edison)  and  installed 
(Phillips).  Employees  hired  to  monitor  the  electronic  equipment  are  desig- 
nated and  classified  as  court  reporters. 

Some  10  years  ago  when  faced  with  an  acute  shortage  of  shorthand 
reporters,  the  Ministry  of  the  Attorney  General  introduced  the  stenomask 
into  the  Provincial  Courts.  A  recent  survey  showed  that  this  equipment 
is  used  by  17  reporters  in  12  County  Courts,5  by  64  reporters  in  26  Prov- 
incial Courts  (Criminal  Division),  by  31  reporters  in  the  Provincial  Courts 
(Family  Division)  and  by  approximately  15  reporters  for  special  ex- 
aminers. 

More  recently  electronic  equipment  was  introduced  into  certain  courts 
and  an  Advisory  Committee  was  appointed  in  1970  by  the  Attorney 
General  to  review  and  test  the  various  systems.  The  following  Table  shows 
the  court  serviced  by  and  location  of  such  equipment  as  of  July  31,  1973. 


TABLE  1 

ELECTRONIC  EQUIPMENT  IN  USE  AS  OF  JULY  31,   1973 


Court 


Phillips  twin  machine 
with  8  hour  backup 


Single  machine  either 
Edison,  T.C.T. 
or  Sony 


County  Court 

Grey  at  Owen  Sound 
Simcoe  at  Barrie 
Wellington  at  Guelph 


Provincial  Court 
(Criminal  Division) 

Algoma  at  Sault  Ste.  Marie 

at  Wawa 
Durlerin  at  Orangeville 
Essex  at  Windsor 
Hastings  at  Tweed 
at  Madoc 
Kenora  at  Kenora 

at  Dryden 
Middlesex  at  London 
Ottawa-Carleton 


1  courtroom 

2  courtrooms 
2  courtrooms 

(portable  equipment) 


1  courtroom 


2  courtrooms 


J.  P.  Court 
J.  P.  Court 

J.  P.  Court 
J.  P.  Court 
J.  P.  Court 
J.  P.  Court 
all  J.P.  Courts 
all  J.P.  Courts 


4See  Part  XV  (Procedure  on  Preliminary  Inquiry),  Part  XVII  (Procedure  by 
Indictment)  and  Part  XXIV  (Summary  Convictions)  authorizing  the  use  of  any 
sound  recording  apparatus  which  the  provincial  legislature  has  approved,  ss.  468, 
575,754(3). 

5The  County  Court  locations  are  in  Brant,  Cochrane,  Frontenac,  Leeds  &  Grenville, 
Lennox  &  Addington,  Muskoka,  Nipissing,  Oxford,  Prince  Edward,  Sudbury, 
Wellington  and  Wentworth. 
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TABLE  1 — continued 
ELECTRONIC  EQUIPMENT  IN  USE  AS  OF  JULY  31,   1973 


Single  machine  either 

Phillips  twin  machine 

Edison,  T.C.T. 

Court 

with  8  hour  backup 

or  Sony 

Provincial  Court 

(Criminal  Division) — con 

tinued 

Peel 

1  courtroom 

all  LP.  Courts 

Sudbury 

all  LP.  Courts 

Thunder  Bay 

all  LP.  Courts 

Waterloo 

all  LP.  Courts 

Wentworth 

all  LP.  Courts 

York 

all  night  Courts  and 
some  LP.  courts 

Provincial  Court 

(Family  Division) 

Dufferin  at  Orangeville 

all  Court  proceedings 

Kent  at  Chatham 

T.C.T. 

Middlesex  at  London 

all  Court  proceedings 

Peel  at  Brampton 

T.C.T. 

York 

Willowdale  Court 

all  other  Courts 

(onDoncaster  Ave.)  in  Metro 

Special  Examinations 

Dufferin  at  Orangeville 

available 

Essex  at  Windsor 

available 

Grey  at  Owen  Sound 

available 

Halton  at  Milton 

single 

Kent  at  Chatham 

available 

Lambton  at  Sarnia 

single 

Leeds  &  Grenville  at 

Brockville 

single 

Ontario  at  Whitby 

single 

Peel  at  Brampton 

available 

Perth  at  Stratford 

available 

Peterborough  at  Peterborough 

single 

Simcoe  at  Barrie 

available 

Stormont,  Dundas  & 

Glengarry  at  Cornwall 

single 

Welland  at  Welland 

single 

Wellington  at  Guelph 

Phillips  with  backup 

Supreme  Court  of  Ontario 

Divisional  Court 


T.C.T. 


There  have  been  significant  technological  advances  made  in  the  field 
of  electronic  recording  since  a  system  relying  almost  exclusively  on  elec- 
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tronic  sound  recording  (the  Soundscriber)  was  introduced  into  the  Alaska 
court  system  in  1960.  Much  has  been  written  about  that  system  and  about 
electronic  reporting  procedures  in  use  in  England,  the  United  States, 
Australia  and  New  Zealand.6  One  of  the  most  attractive  features  claimed 
for  electronic  recording  is  that  if  a  proper  log  is  kept,  a  transcript  can 
be  produced  by  a  transcriber  who  did  not  attend  in  court.  The  double 
demand  on  the  time  of  the  reporter  who  first  attends  the  proceedings  and 
then  either  transcribes  his  notes  himself  or  redictates  them  in  a  form  for 
transcription  by  others  is  thereby  removed.  The  training  required  to  monitor 
the  electronic  equipment  is  substantially  less  than  for  the  other  methods 
of  reporting. 

Although  we  are  not  in  a  position  to  make  an  assessment  of  the 
comparative  cost  and  efficiency  of  the  various  systems,  we  have  reviewed 
the  comments  of  some  of  those  who  have  had  experience  with  the  different 
methods  in  use  in  Ontario.  Generally,  it  can  be  said  that  there  is  favourable 
comment  on  all  systems  varying  directly  with  the  skill  of  the  particular 
reporter  and  the  suitability  of  the  method  used  to  the  type  of  proceedings 
recorded.  Experiments  are  now  being  initiated  within  the  Ministry  of  the 
Attorney  General  with  cassette  duplicating  equipment  which  can  provide 
parties  wishing  a  record  with  a  duplicate  cassette  at  low  cost  within  minutes 
of  the  completion  of  proceedings.  The  master  cassette  could  be  retained  by 
the  court  offices  as  the  official  record  against  which  unofficial  transcripts 
may  be  compared.  The  equipment  would  appear  to  be  particularly  well 
suited  -for  use  in  examinations  for  discovery  and  trials  of  minor  traffic 
offences  where  written  transcripts  are  infrequently  required.  We  have  re- 
viewed in  some  detail  two  recent  studies  conducted  in  the  United  States  and 
in  England  of  court  reporting  services  and  include  in  Appendix  I  excerpts 
from  the  studies  pertaining  to  experience  in  these  two  jurisdictions.  Gen- 
erally, electronic  recording  is  still  in  a  developing  state,  and  the  literature 
on  the  subject  shows  varying  degrees  of  satisfaction  with  it. 


B.     Education,  Appointment  and  Training 

A  grade  1 2  education  and  preferably  a  certificate  from  a  commercial  or 
business  school  are  the  only  formal  educational  requirements  for  appoint- 
ment as  a  court  reporter  for  all  courts  except  the  Supreme  Court.  Reporters 
for  the  Supreme  Court  preferably  should  have  both  a  secondary  school  grad- 
uation diploma  and  a  certificate  from  a  business  or  commercial  school.7  To 
qualify  as  Chief  Supreme  Court  Reporter,  a  reporter  must  have  senior 
matriculation  standing  and  must  have  graduated  from  a  business  or  commer- 
cial school.  As  we  have  indicated  earlier,  court  reporters  are  appointed  to  the 
civil  service  and  are  subject  to  the  provisions  of  The  Public  Service  Act* 


6See,  for  example,  the  annotated  list  of  references  in  the  National  Bureau  of 
Standards  Report,  A  Study  of  Court  Reporting  Systems,  Vol.  IV  (1971);  The 
Interim  and  Final  Reports  of  the  Committee  on  the  Mechanical  Recording  of 
Court  Proceedings  in  London,  England  (Baker  Reports,  (1966));  Report  of  a 
Working  Party  on  Recording  Court  Proceedings  (Lord  Chancellor's  Office,  1972). 

7For  apprentice  positions  a  secondary  school  graduation  diploma  is  preferred. 

8R.S.O.  1970,  c.  386. 
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In-service  training  programmes  vary  according  to  the  court  to  which 
the  reporter  is  appointed.  The  office  of  the  Supreme  Court  reporters  has 
been  allotted  two  apprentice  positions.  The  training,  which  consists  of 
approximately  two  years'  supervision  by  competent  court  reporters,  quali- 
fies the  apprentice  for  the  position  of  County  or  District  Court  reporter. 
Service  in  the  latter  position  for  a  minimum  of  three  years  makes  the  re- 
porter eligible  to  write  the  examinations  of  the  Chartered  Shorthand  Re- 
porters' Association.  The  Association  has  conducted  classes  in  Toronto  and 
Ottawa  for  reporters  but  has  insufficient  resources  to  enable  it  to  offer  a 
comprehensive  course  of  study.  It  receives  no  financial  support  from  the 
Government  of  Ontario.  All  Supreme  Court  reporters  must  qualify  for 
membership  in  the  Chartered  Shorthand  Reporters'  Association9  within  six 
months  of  appointment. 

Stenomask  reporters  receive  a  training  course  of  approximately  two 
weeks'  duration  from  instructors  appointed  by  the  Ministry  at  Toronto, 
North  Bay,  Sudbury  and  London.  When  they  achieve  a  recording  speed  of 
250  words  per  minute  and  typing  speed  of  50  words  per  minute  they  qualify 
for  appointment  as  court  reporter  in  the  County  or  District  Courts  and 
Provincial  Courts  (Criminal  and  Family  Divisions). 

Monitors  of  the  electronic  equipment  are  trained  by  a  reporter  ap- 
pointed for  that  purpose.  No  specifications  with  special  application  to  the 
monitors  have  been  established,  and  the  training  period  tends  to  be  under 
two  weeks. 

The  specifications  and  job  descriptions  for  each  of  the  eight  classifi- 
cations established  for  reporters  appear  in  Appendix  II.10 

Appendix  III  contains  an  analysis  of  the  location,  classification  and 
salaries  of  all  court  reporters  as  of  May  31,  1973.  Also  shown  are  the 
reporters  officially  appointed  to  serve  as  judges'  secretaries,  reporters  for 
examinations,  justices  of  the  peace  and  court  clerks.  It  should  be  pointed 
out  that  salaries  for  the  shorthand  reporters  are  higher  than  for  those  using 
other  means  and  that  the  salaries  for  County  Court  reporters  tend  to  be 
higher  than  those  for  reporters  serving  in  the  Provincial  Courts. 

In  addition  to  their  salaries,  court  reporters  are  permitted  to  retain  fees 
at  the  rate  of  $1.25  per  page  for  the  first  copy  and  40^  a  page  for  addi- 
tional copies  for  the  preparation  of  transcripts  of  the  proceedings  re- 
corded.11 We  will  discuss  later  the  problems  created  by  the  fee  system. 


9For  a  discussion  of  the  constitution  of  the  Chartered  Shorthand  Reporters'  Asso- 
ciation see  the  McRuer  Commission  Report,  799  (Report  No.  1,  Vol.  2  ( 1968) ). 

10We  understand  that  the  classification  is  under  review  by  the  Ministry  and  that 
consideration  of  proposals  for  change  already  submitted  to  the  Management 
Board  has  been  deferred  pending  an  exhaustive  reexamination  of  the  utilization 
of  resources  in  the  Ontario  public  service  following  the  Report  of  the  Committee 
on  Government  Productivity. 

11  For  the  fees  prescribed  see: 

(1)  for  Supreme  Court  Reporters,  R.R.O.  1970,  Reg.  546,  s.  6; 

(2)  for  County  Court  Reporters,  R.R.O.  1970,  Reg.  141,  s.  6;  and 

(3)  for  Provincial  Court  Reporters,  R.R.O.  1970,  Reg.  692,  s.  11. 


Court  Reporting  63 

C.     Supervision  and  Control 

The  provisions  for  supervision  and  control  of  court  reporters  vary 
from  court  to  court.  Generally  it  may  be  said  that  there  is  no  effective  cen- 
tralized authority  for  assigning  and  supervising  the  reporters  and  no  system- 
atic scheme  for  reviewing  the  quality  of  the  work  performed  or  competence 
of  the  reporters.  By  its  very  nature  the  organization  of  reporters'  work 
presents  difficult  scheduling  problems  in  that  much  of  their  time  is  spent 
outside  the  courtroom  after  regular  hours  redictating  or  preparing  tran- 
scripts. 

In  the  Supreme  Court  of  Ontario,  a  Chief  Supreme  Court  Reporter 
has  been  appointed  to  be  in  charge  of  the  reporting  staff  of  that  Court  in 
addition  to  his  reporting  duties.  According  to  his  job  specifications  he  is 
responsible  for  assigning  the  reporters  to  court  sittings,  hearings,  inquiries 
and  examinations  on  the  basis  of  the  outstanding  orders  for  transcripts; 
and  for  making  travel  arrangements,  attending  to  travel  expenses  and 
handling  other  details  of  office  administration.  He  reports  to  the  Deputy 
Attorney  General  who  is  to  ensure  that  acceptable  court  reporting  stan- 
dards are  maintained. 

An  assistant  to  the  Chief  Supreme  Court  Reporter  is  given  responsi- 
bility, apart  from  his  reporting  duties,  for  assigning  and  supervising  the 
clerical  staff  and  scheduling  caseloads  for  the  reporters;  directing  the  train- 
ing programme  for  the  two  apprentice  reporters;  supervising  the  mainten- 
ance of  the  budget  and  personnel  records,  office  supplies,  etc,  and  provid- 
ing information  to  the  public  and  legal  profession. 

In  practice  each  reporter  tends  to  be  assigned  to  a  particular  judge 
and  travels  with  him  on  circuit.  Reassignments  when  backlogs  of  tran- 
scripts develop  are  thereby  impeded,  at  least  in  part.  Other  factors,  such  as 
limited  manpower  and  the  difficulty  in  predicting  in  advance  when  a 
transcript  will  be  required  also  play  a  part. 

The  extent  of  the  authority  of  the  Chief  Supreme  Court  Reporter  was 
alluded  to  by  Wright,  J.  in  an  appendix  to  General  Host  Corp.  v.  Chemal- 
loy  Minerals  Ltd.,  et  al.11&  In  that  case  counsel  had  sought  the  Court's 
permission  to  permit  freelance  reporters  to  take  verbatim  notes  of  the 
proceedings  in  addition  to  those  taken  by  the  court  reporter,  in  order  that 
daily  copy  could  be  provided.  The  request  to  permit  the  note-taking  was 
granted  and  a  convenient  chair  and  table  provided  on  condition  that  no 
authority  be  claimed  for  the  unofficial  version  and  that  the  parties  under- 
take not  to  prove  it  or  use  it  in  derogation  of  the  official  transcript.  Mr. 
Justice  Wright  went  on  to  make  the  following  remarks: 

I  would  like  to  record  my  view  that  under  the  Judicature  Act, 
R.S.O.  1970,  c.  228,  ss.  85,  86,  89,  91,  95,  and  R.R.O.  1970,  Reg. 
546  [enacted]  O.Reg.  220/66,  it  is  apparent  that  the  stenographic 
reporters  are  officers  of  the  Supreme  Court  of  Ontario  appointed  by 
the  Lieutenant-Governor  in  Council  for  the  due  despatch  of  the  busi- 
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ness  of  the  Court.  In  their  duties,  they  are  subject  to  the  authority  of 
the  Court.  They  are  entitled  to  the  protection  of  the  Court  in  the  per- 
formance of  their  duties  and  in  their  right  to  fees  for  copies  of  short- 
hand notes  of  evidence  prescribed  by  Order  in  Council  under  s.  89(2) 
of  the  Judicature  Act. 

I  am  of  opinion  that  no  special  examiner  nor  freelance  reporter, 
nor  their  stenographers,  should  normally  be  permitted  to  exercise  any 
of  the  functions  of  the  Court  stenographic  reporters,  without  their 
consent.  I  say  "normally"  because  I  consider  that,  in  exceptional  cir- 
cumstances and  in  the  interests  of  justice,  the  Court  has  inherent 
power  to  make  short  term  ad  hoc  arrangements  for  the  recording  of 
evidence,  including  its  recording  by  the  trial  Judge  himself. 

It  follows  that  should  this  question  arise  again  before  me,  I  should 
require  the  written  consent  of  the  Chief  Court  Reporter  or  his  assist- 
ant, and  of  the  Court  Reporter  on  duty  at  the  trial  or  proceeding.  I 
should  also  impose  the  terms  which  were  attached  to  the  indulgence 
on  this  occasion. 

I  repeat  that  any  person  in  open  Court  can  make  what  notes  he 
or  she  pleases,  without  leave  or  special  facilities,  but  these  have  no 
official  sanction  or  authority  in  the  administration  of  justice. 

We  agree  that  the  official  transcript  should  not  be  subject  to  challenge 
by  use  of  an  unofficial  one,  but  we  do  not  think  that  the  providing  of 
special  facilities  in  the  courtroom  or  the  arrangements  for  transcription  of 
verbatim  notes  should  be  the  responsibility  of  the  judiciary.  In  Part  I  of 
this  Report  we  recommended  the  appointment  of  a  Provincial  Director  of 
Court  Administration  who  would  be  responsible  for  court  reporting  and 
job  assignment  of  all  personnel.12  The  requirement  of  daily  copy  would  be 
one  of  the  matters  taken  into  consideration  when  making  the  assignment  of 
reporters. 

In  the  County  Courts  a  Chief  County  Court  Reporter  has  been  ap- 
pointed for  the  Judicial  District  of  York.  His  duties,  in  addition  to  his 
court  duties,  are  to  include  assigning  of  the  19  reporters  to  various  courts 
on  the  basis  of  volume  of  work,  availability  and  proficiency  of  staff,  type 
of  case  and  requirements  of  the  judges;  interviewing  and  hiring  staff,  train- 
ing and  evaluating  reporters,  instituting  on-the-job  training  programmes 
where  necessary,  keeping  records,  obtaining  supplies,  disciplining  staff, 
devising  improved  methods  and  techniques  and  consulting  with  the  judi- 
ciary in  establishing  and  maintaining  acceptable  standards  of  reporting. 
He  is  assisted  by  a  senior  reporter.  There  are  supervising  reporters  in 
Essex,  Middlesex,  Ottawa-Carleton  and  Wentworth.  The  specifications  for 
this  class  provide  that  the  appointee  supervise  five  stenomask  reporters  or 
three  or  more  shorthand  reporters  in  a  County  or  District  Court.  The 
supervisors  of  the  stenomask  reporters,  apart  from  their  regular  court 
duties,  are  to  assign  reporters  on  the  basis  of  schedule  of  sittings,  extent  of 
court  lists,  availability  of  staff,  type  of  case  and  need  for  relief  reporters 
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in  long  sittings,  selection  of  staff,  testing  and  training  of  staff,  maintaining 
of  records  and  disciplining  staff. 

The  County  Judges  Act13  provides  as  follows: 

(1)  The  Lieutenant  Governor  in  Council  may  appoint  one  or  more 
court  reporters  for  the  local  courts  of  any  county  or  provisional 
judicial  district,  and,  where  more  than  one  is  appointed  for  a 
county  or  provisional  judicial  district,  the  Lieutenant  Governor 
in  Council  may  designate  one  of  them  as  the  senior  court  re- 
porter. 

(2)  Every  court  reporter  shall  be  under  the  direction  of  the  judge 
or,  in  his  absence,  of  the  junior  judge  or  judges  of  the  county  or 
district  for  the  local  court  of  which  he  is  appointed,  and,  where 
a  senior  court  reporter  is  designated,  the  other  court  reporter  or 
reporters  shall  also  be  subject  to  the  direction  of  the  senior  court 
reporter. 

This  section,  imposing  responsibility  on  the  County  or  District  Court  judge 
for  directing  court  reporters  in  his  county  or  district,  appears  to  be  a  legacy 
from  the  period  prior  to  1968  when  County  Court  reporters  were  county 
employees  who  were  often  recruited,  qualified  and  trained  by  the  local 
County  Court  judge.14  The  legislative  authority  thus  established,  together 
with  the  fact  that  many  County  Court  reporters  are  also  appointed  to  act 
as  the  judge's  secretary,  make  availability  of  the  reporters  for  reassignment 
most  difficult  in  some  courts.  In  others,  we  are  told  that  there  has  been  an 
informal  delegation  of  the  responsibility  for  direction  to  the  County  Court 
clerk. 

In  the  Provincial  Courts  in  the  Judicial  District  of  York  there  is  a 
supervisor  in  the  Criminal  Division  and  in  the  Family  Division.  Their 
duties  are  the  same  as  those  set  out  for  the  supervisors  in  the  County 
Courts.  Outside  the  Judicial  District  of  York  no  provision  has  been  made 
for  the  local  supervision  of  reporters  and  local  custom  varies,  with  reporters 
in  some  counties  receiving  no  supervision  and  in  others  reporting  to  the 
judge  or  to  the  court  administrator.  The  Inspector  of  Legal  Offices  endeav- 
ours with  his  limited  resources  to  investigate  and  resolve  complaints  with 
respect  to  quality  of  work,  competence  of  reporters  and  delays  in  the  pro- 
duction of  transcripts.  It  is  not  possible  for  him  to  exercise  a  continuing 
and  systematic  control.15  We  made  recommendations  in  Part  I  of  this 
Report  for  a  new  structure  for  court  administration.16  We  later  make 
recommendations  for  improved  supervision,  control  and  utilization  of 
reporting  resources  within  the  proposed  new  structure  for  administration. 

D.     Production  of  Transcripts 

Serious  delays  are  encountered  frequently  in  the  production  of  tran- 
scripts of  evidence  at  trial  for  the  purpose  of  appeal.  Any  analysis  of  the 

13R.S.O.  1970,  c.  95,  s.  13. 

14For  a  detailed  discussion  of  the  system  prevailing  prior  to  1968,  see  McRuer 

Commission  Report  801-802  (Report  No.  1,  Vol.  2,  (1968)). 
15For  a  description  of  the  authority  of  the  Inspector  of  Legal  Offices  see  Part  I, 
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length  of  delays  and  the  reasons  for  delays  must  take  account  of  a  number 
of  factors:  the  degree  of  supervision  of  the  reporter,  the  degree  of  com- 
munication with  the  Ministry  when  a  backlog  of  orders  develops,  the  type 
of  reporting  method  employed,  (e.g.,  shorthand  notes  can  only  be  trans- 
lated by  the  original  writer  whereas  transcribers  usually  type  direct  from 
open  microphone  tape  recordings  without  redictation),  the  degree  of  mobil- 
ity of  reporters,  the  tendency  of  certain  types  of  proceedings  and  certain 
judges  to  be  more  "appealable"  than  others,  the  other  duties  of  reporters 
(both  official  and  of  a  "moonlighting"  character),  the  scarcity  of  reporters, 
precedence  given  to  criminal  transcripts,  precedence  given  to  ordering 
parties  who  offer  an  expedite  fee,  the  request  by  some  reporters  for  a  fee 
in  advance  of  preparation,  delays  in  payment  by  legal  aid,  lack  of  an 
accepted  "standard"  and  expected  reproduction  time,  habits  of  the  bar  in 
placing  and  collecting  orders,  and  the  unpredictable  variation  in  demands 
(i.e.,  except  in  the  case  of  preliminary  inquiries  and  where  "overnight"  or 
"daily"  copy  is  ordered  it  is  unknown  at  the  time  of  recording  the  pro- 
ceedings whether  a  transcript  will  be  required).  Inevitably  a  demand  for  a 
high  proportion  of  transcripts  from  one  reporter  where  redictation  is  neces- 
sary causes  delays. 

A  Committee  of  the  Advocates'  Society  of  Ontario  undertook  a  study 
of  the  extent  of  delays  in  1971  and  determined  that  the  average  waiting 
period  for  a  transcript  between  the  completion  of  a  trial  and  commence- 
ment of  an  appeal  was  approximately  four  months  and  that  frequently  it 
was  the  lack  of  a  transcript  and  not  the  unavailability  of  courts,  judges  or 
lawyers  which  prevented  the  immediate  hearing  of  an  appeal.  The  Society 
concluded  that  there  was  an  inadequate  number  of  reporters  and  recom- 
mended a  government  sponsored  programme  of  training  reporters  in  order 
that  a  sufficient  supply  of  good  reporters  could  be  maintained.17 

1 .    Delays  in  Civil  Cases 

The  Inspector  of  Legal  Offices  now  receives  a  monthly  report  from 
the  Deputy  Registrar  of  the  Supreme  Court  of  Ontario  of  all  civil  appeals 
to  the  Court  of  Appeal  from  the  County  Court  in  which  the  order  for  the 
transcript  has  been  outstanding  in  excess  of  three  months.  The  Inspector 
then  causes  an  investigation  to  be  made  of  the  reasons  for  delay.  An  analy- 
sis of  the  reasons  submitted  by  the  reporters  for  delays  beyond  three  months 
in  which  requests  for  information  were  made  in  April,  May  or  June  1972 
showed  that:  29  cases  were  involved;  the  majority  of  replies  were  received 
in  under  12  days  although  two  cases  required  19  days  to  elicit  a  response 
and  two  required  26  days;  by  the  date  of  the  response  only  eight  tran- 
scripts remained  outstanding;  the  anticipated  delivery  date  in  those  eight 
cases  never  exceeded  six  months;  of  the  remaining  21  cases,  none  took 
more  than  four  months  to  deliver;  in  18  cases  the  transcript  had  been 
delivered  to  the  ordering  solicitor  or  he  had  been  notified  that  it  was  avail- 
able before  the  letter  of  inquiry  was  received  and  in  the  majority  of  these 
cases  it  was  well  in  advance  of  the  inquiry;  in  one  case  the  evidence  had 

17See  notes  from  an  address  delivered  September  18,  1971  to  the  Court  Reporters' 
Association  of  Ontario's  annual  meeting  by  The  Honourable  Allan  F.  Lawrence, 
Q.C.,  M.P.P.,  then  Minister  of  Justice  and  Attorney  General. 
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never  been  ordered  and  in  two  it  had  been  cancelled;  in  one  case  a  deposit 
had  been  requested  and  not  paid. 

We  have  made  subsequent  inquiries  and  are  satisfied  that  this  analysis 
substantially  reflects  delays  at  the  time  of  writing. 

We  were  assisted  by  the  Deputy  Registrar  of  the  Supreme  Court  and 
the  Chief  Supreme  Court  Reporter  in  canvassing  the  reasons  for  delays  in 
reproducing  all  transcripts  outstanding  in  civil  appeals  from  the  Supreme 
Court  to  the  Court  of  Appeal  as  at  November  16,  1972.  There  were  45 
cases  listed  in  which  transcripts  had  been  ordered  before  the  end  of  July, 
1972.  Of  these,  seven  had  been  outstanding  12-13  months,  nine  between  10 
and  1 1  months,  10  between  eight-nine  months,  13  between  six-seven  months 
and  six  for  approximately  five  months.  The  45  cases  were  divided  amongst 
16  reporters  with  six  having  one  case  each,  two  having  two  each,  four 
having  three  each,  one  having  four  cases,  two  having  five  each  and  one 
having  nine.  The  reasons  for  delays  appear  in  Appendix  IV  to  this  chapter. 
In  brief,  it  would  appear  that  most  reporters  were  backordered  at  the  time 
of  receiving  the  orders  for  transcripts.  For  example,  the  reporter  with  nine 
cases  on  the  list  had  already  had  orders  for  some  1,200  pages  of  copy  prior 
to  receiving  the  first  order  for  the  transcripts  under  consideration.  It  should 
be  observed  that  there  is  no  salaried  typing  staff  to  type  transcripts  and 
that  a  reporter  must  either  perform  this  function  as  well  or  else  retain  and 
pay  his  own  typist. 

Although  delays  cannot  be  measured  adequately  in  terms  of  average 
elapsed  time,  the  following  figures  supplied  to  us  by  the  Chief  Supreme 
Court  Reporter  are  of  interest.  The  Supreme  Court  reporters  in  1972 
completed  234  appeal  transcripts.  The  average  time  for  completion  was 
4.73  months.  Fifty-five  percent  of  orders  were  completed  within  four 
months,  70%  within  six  months  and  96.5%  within  12  months. 

2.  Delays  in  Criminal  Cases 

Production  of  transcripts  in  criminal  appeals  is  given  precedence  by 
the  reporters  over  transcripts  for  civil  appeals.  The  Attorney  General  has 
assumed  responsibility  for  printing  the  necessary  copies  from  the  original 
transcript  for  appeals  from  the  Provincial  Courts  and  County  Courts.  For 
Supreme  Court  appeals  the  printing  is  under  the  supervision  of  the  Supreme 
Court  Reporter.  The  printing  process  was  undertaken  in  response  to  com- 
plaints from  the  judiciary  that  the  reporters'  carbon  copies  were  often 
illegible.  If  the  transcript  is  long,  printing  takes  an  average  of  two  to  three 
weeks. 

We  have  no  statistical  information  concerning  delays  in  the  production        ( 
of  criminal  appeal  transcripts  or  transcripts  at  preliminary  inquiries.  From 
our  general  inquiries  made  in  this  connection,  we  have  been  assured  that 
no  serious  delays  exist  at  this  time. 

3.  Quality  of  Transcripts 

The  quality  of  transcripts  is  also  a  source  of  concern.  Copies  of  tran- 
scripts were  submitted  for  our  inspection  which  do  not  conform  to  the 
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format  prescribed  by  statute  and  which  are  of  inferior  quality,  for  example, 
with  margins  inset  as  much  as  two  inches,  answers  following  questions  on 
the  next  line,  etc.  This  amounts  to  a  fraud  upon  the  litigants  who  must 
pay  for  them.  We  are  advised  by  the  Inspector  of  Legal  Offices  that  he 
frequently  receives  complaints  relating  to  the  accuracy  of  and  fees  charged 
for  transcripts. 

We  do  not  think  that  this  situation  should  be  permitted  to  continue. 
A  complete  reorganization  of  the  reporting  services  and  a  new  approach 
to  the  allocation  of  resources  is  necessary. 


E.     Proposals  for  Reform 


In  Part  I  of  this  Report  we  advocated  the  adoption  of  a  "systems 
approach"  to  court  administration  "based  on  a  concept  of  the  courts  as  an 
assembly  of  interdependent  parts  forming  an  integrated  whole,  and  not 
based  exclusively  on  the  traditional  judicial  model".18  We  recommended  a 
new  structure  for  administration  as  follows: 

At  present  the  courts  at  each  level  operate  largely  as  detached 
administrative  units  with  little  overall  integration  or  central  direction. 
.  .  .  Administratively  the  courts  have  not  been  viewed  as  a  single 
system  requiring  overall  planning  and  management.  Rather  there  has 
been  a  general  acceptance  of  the  assumption  that  the  respective  courts 
should  even  be  treated  as  separate  administrative  units  for  all  purposes. 

We  believe  that  the  new  administrative  structure  of  the  courts 
should  recognize  all  the  courts  as  a  unit  for  certain  administrative 
purposes.19 

The  concept  of  integrating  the  facilities  of  the  courts  is  particularly  appro- 
priate to  court  reporting  services.  There  is  at  present  little  or  no  inter- 
change of  reporters  between  courts.  Communication  with  the  Ministry  for 
the  purpose  of  arranging  for  relief  reporters  is  unreliable,  with  the  result 
that  reporters  frequently  are  overworked  in  some  courts,  while  others 
remain  idle,  perform  functions  that  less  highly  skilled  staff  could  perform, 
or  accept  part-time  employment  outside  the  civil  service.  The  "one  judge- 
one  reporter"  system  promotes  inefficiency.  Court  reporting  resources  will 
be  more  effectively  utilized  by  assigning  reporters  throughout  the  court 
system  according  to  workload,  the  degree  of  skill  of  individual  reporters, 
and  the  requirements  in  particular  cases. 

We  recommend  that  the  provisions  of  The  Judicature  Act,  The  County 
Judges  Act,  The  Provincial  Courts  Act  and  The  Small  Claims  Courts  Act 
concerning  the  appointment  of  court  reporters  to  the  respective  courts  be 
repealed  and  appropriate  legislation  enacted  providing  for  the  appointment 
of  a  panel  of  reporters  to  the  civil  service  to  serve  in  all  courts.  We  do  not 
propose  to  discuss  here  the  organizational  details  for  administration  of  the 


"At  p.  4. 
19Chapter  2,  p.  24. 
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panel.  In  its  brief  to  the  Commission,  the  Chartered  Shorthand  Reporters' 
Association  favoured  a  regional  establishment  with  the  assignment  of  re- 
porters to  various  circuits.  Such  a  system  may  have  much  merit  but  we 
believe  that  other  systems  should  be  examined  with  a  view  to  developing 
maximum  flexibility  with  a  high  standard  of  performance  at  the  lowest  cost. 
The  optimum  system  for  Ontario  should  be  designed  by  the  Provincial 
Director  of  Court  Administration.20  He  should  have  ultimate  responsibility 
for  the  supervision,  control  and  training  of  all  court  reporters  and  should 
oversee  their  hiring,  employment  and  job  assignment.21  The  Regional 
Directors  of  Court  Administration  should  have  responsibility  in  their  respec- 
tive regions  for  administering  the  system  according  to  the  procedures  and 
standards  determined  by  the  Provincial  Director.22 

We  believe  that  an  integrated  system  of  reporting  is  essential  not  only 
to  the  supervision,  control  and  effective  utilization  of  court  reporting  ser- 
vices but  also  to  the  training  of  reporters  and  experimentation  with  new 
techniques.  Proper  training  and  educational  facilities  for  reporters  are 
urgently  required.23  The  ad  hoc,  haphazard  methods  which  have  evolved 
may  well  be  related  to  the  present  shortage  of  reporters.  The  spectre  of 
technological  unemployment  must  be  faced  by  all  those  who  devote  time 
and  effort  to  attaining  skills  which  have  limited  usefulness  outside  the 
courts.  Knowledge  that  the  government  is  experimenting  with  new  forms 
of  reporting  which  appear  to  be  aimed  at  providing  a  substitute  for  tradi- 
tional reporting  no  doubt  contributes  to  the  large  turnover  in  reporters.24 

We  think  that  the  resolution  of  these  problems  lies  in  an  extensive 
and  continuing  government  sponsored  educational  and  training  programme 
for  reporters  with  guaranteed  placement  in  the  government  service  for 
graduates.  One  method  of  reporting  should  not  be  emphasized  to  the  exclu- 
sion of  others,  and  student  reporters  should  be  encouraged  to  develop 
diverse  skills  according  to  the  needs  and  projected  requirements  of  the 
courts.  The  school  for  reporters  might  also  serve  as  a  laboratory  for  test- 
ing new  techniques.  In  the  past,  at  least  one  of  the  community  colleges 
offered  some  training  in  reporting  but  the  course  apparently  did  not  receive 
sufficient  support  or  recognition  and  did  not  lead  to  career  opportunities 


20The  creation  of  this  office  was  recommended  in  Part  I,  chapter  2  of  this  Report. 
Recent  American  experience  in  "pooling"  methods  may  be  of  assistance  in  pro- 
ducing a  model.  See,  for  example,  the  remarks  of  Chief  Justice  Warren  Burger 
in  his  1972  address  on  "The  State  of  the  Federal  Judiciary",  58  American  Bar 
Association  Journal  1049  (1972);  A  Study  of  Court  Reporting  Systems,  a  report 
of  the  National  Bureau  of  Standards  prepared  for  the  National  Institute  of  Law 
Enforcement  and  Criminal  Justice,  Law  Enforcement  Assistance  Administration 
of  the  Department  of  Justice  and  the  Federal  Judicial  Center,  especially  Vol.  1, 
pp.  124-125  (December  1971). 

21See  also  Part  I,  chapter  2,  p.  30. 

2Vbid.  at  p.  32. 

23This  was  suggested  to  us  in  a  number  of  submissions  including  the  brief  of  the 
Chartered  Shorthand  Reporters'  Association.  The  recommendations  of  the 
McRuer  Commission  Report  for  a  planned  system  of  educating  and  training  court 
reporters  have  not  been  implemented :  Report  No.  1 ,  Vol.  2,  p.  8 1 1  (1 968 ) . 

24The  annual  turnover  has  recently  been  estimated  at  30% :  see  the  notes  from  the 
address  of  The  Honourable  Allan  F.  Lawrence,  Q.C.,  M.P.P.,  Minister  of  Justice 
and  Attorney  General,  to  the  annual  meeting  of  the  Court  Reporters'  Association 
of  Ontario,  September,  1971. 
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in  the  courts.  The  Provincial  Director  of  Court  Administration  should 
investigate  with  various  institutions,  including  the  community  colleges,  the 
best  method  of  establishing  the  type  of  course  we  propose.  If  our  recom- 
mendation for  the  establishment  of  an  educational  and  research  facility 
for  court  administration  is  implemented,  that  facility  might  take  over  the 
training  programme.25 

It  should  be  the  responsibility  of  the  Provincial  Director  of  Court 
Administration  to  oversee  the  programme  and  in  that  connection  to  keep 
under  review  the  recording  requirements  of  the  courts.  Guidelines  for  the 
use  of  various  types  of  equipment  according  to  the  nature  of  the  case  rather 
than  the  level  of  the  court  eventually  might  be  developed.  The  Working 
Party  on  Recording  Court  Proceedings26  has  suggested  that  cases  may  be 
classified  generally  into  groups  to  which  the  available  types  of  recording 
are  most  suitable  and  that  court  officers  might  in  addition  ascertain  from 
the  parties  the  most  suitable  type  of  recording  in  individual  cases.  By  way 
of  illustration  they  gave  the  following  examples: 

Cases  most  suitable  for  shorthand  are: 

1 .  multi-handed  criminal  or  civil  cases; 

2.  very  specialised  cases  such  as  Patent  court  or  some  Admiralty 
court  cases; 

3.  cases  held  in  courtrooms  where  acoustics  are  bad; 

4.  cases  in  which  a  daily  or  running  transcript  is  required; 

5.  cases  where  it  is  known  that  there  is  likely  to  be  difficulty  with 
accents  or  vocal  characteristics  of  people  whose  voices  are  re- 
corded. 

Cases  most  suitable  for  mechanized  recording  are: 

1.  undefended  divorce  cases; 

2.  civil  cases  where  there  is  already  considerable  experience  in 
using  mechanical  recording.27 

The  committee  emphasized  that  the  fact  that  a  mechanical  installation  is 
made  in  a  particular  courtroom  should  not  mean  that  it  is  to  be  the  exclu- 
sive means  of  recording  to  be  employed  in  the  courtroom. 

We  envisage  that  the  training  and  educational  programme  will  be 
allied  with  continued  experimentation  in  new  methods  of  reporting.  The 
Ministry  of  the  Attorney  General  should  be  commended  for  its  introduction 
and  use  of  mechanical  equipment.  It  should  encourage  the  Provincial  Direc- 
tor to  stay  abreast  of  the  latest  developments  in  other  jurisdictions  and  to 
develop  innovative  techniques  of  his  own  to  supplement  those  already  in 


25See  Part  I,  chapter  2,  at  pp.  34-35. 

26Lord  Chancellor's  Office  (1972),  paras.  6.1-6.3 

^Ibid.  6. 
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use.28  Electronic  recording  should  not,  however,  be  regarded  as  a  remedy 
for  transcript  delays  and  inadequacies.  Some  forms  of  electronic  recording 
have  proved  useful  in  some  types  of  proceedings,  but  the  success  of  any 
system  lies  in  proper  organization  and  control. 

As  a  means  of  strengthening  that  control  further,  we  recommend  that 
the  administrative  staff  in  the  local  court  offices  should  receive  all  orders 
for  transcripts  and  be  responsible  for  their  delivery  and  receipt  of  the  tran- 
script fee.  A  suitable  transcript  fee  should  be  prescribed  and  payable  but 
reporters  should  not  be  permitted  to  retain  fees.  Any  additional  remunera- 
tion over  and  above  their  salaries  should  be  paid  in  the  form  of  overtime 
where  appropriate.  Trained  transcribers,  under  the  ultimate  direction  of  the 
Provincial  Director  of  Court  Administration,  should  be  appointed  to  the 
civil  service  to  assist  the  reporters  and  free  them  to  use  their  reporting 
skills  to  full  advantage.  Reporters  should  not  hold  other  government  posi- 
tions such  as  judge's  secretary,  justice  of  the  peace,  court  clerk,  usher,  etc. 
All  judges  should  be  provided  with  adequate  secretarial  assistance  of  their 
own. 

F.  Conclusion 

The  importance  to  the  administration  of  justice  of  keeping  a  verbatim 
account  of  proceedings  cannot  be  overemphasized.  If  our  recommendations 
are  implemented  we  believe  that  a  cohesive  and  efficient  court  report- 
ing service  will  be  established  in  which  acceptable  standards  of  perform- 
ance may  be  developed  and  maintained.  A  reasonable  rate  of  delivery  for 
transcripts  may  be  set  and  priorities  in  work  assignments  assessed. 

Our  recommendations  for  an  application  for  directions  in  civil  cases 
to  determine  the  portion  of  evidence  to  reproduce  on  appeal  should  allevi- 
ate transcript  delays  to  some  extent.29  We  have,  however,  recommended 
that  the  trial  de  novo  in  summary  conviction  offences  be  replaced  with  an 
appeal  on  the  record.30  This  will  place  greater  burdens  on  the  reporting 
services  in  the  future  to  maintain  a  proper  record. 

G.  Summary  of  Recommendations 

1.  The  provisions  of  The  Judicature  Act,  The  County  Judges  Act,  The 
Provincial  Courts  Act  and  The  Small  Claims  Courts  Act  concerning 
the  appointment  of  court  reporters  to  the  respective  courts  should  be 
repealed  and  appropriate  legislation  enacted  providing  for  a  panel  of 
reporters  to  be  appointed  to  the  civil  service  to  serve  in  all  the  courts. 

2.  An  extensive  and  continuing  government  sponsored  educational  and 
training  programme  for  court  reporters  should  be  established  with 
guaranteed  placement  in  the  government  service  for  graduates. 


28For  example,  the  computer  aided  transcription  of  stenotype  notes:  see  Report  of 
the  National  Bureau  of  Standards,  op.  cit.  n.  20  supra. 

29See  Part  I,  chapter  7,  p.  236.  It  is  of  interest  that  the  Registrar  of  Criminal  Appeals 
in  England  has  authority  to  call  for  the  smallest  amount  of  material  to  be 
transcribed  compatible  with  the  requirement  of  justice  in  criminal  cases. 

soSee  Part  I,  chapter  5,  p.  164. 
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3.  The  Provincial  Director  of  Court  Administration  should  have  respon- 
sibility for  overseeing  the  programme  and  should  keep  the  recording 
requirements  of  the  courts  under  review. 

4.  No  one  method  of  recording  should  be  emphasized  to  the  exclusion 
of  others. 

5.  Experimentation  with  electronic  recording  and  all  new  methods  of 
reporting  should  be  encouraged. 

6.  Administrative  staff  in  the  local  court  offices  should  receive  all  orders 
for  transcripts  and  should  be  responsible  for  delivery  thereof  and 
receipt  of  the  prescribed  fees. 

7.  A  suitable  transcript  fee  should  be  fixed  and  payable  but  reporters 
should  not  be  permitted  to  retain  fees.  Any  additional  remuneration 
over  and  above  salary  should  be  paid  in  the  form  of  overtime  when 
appropriate. 

8.  Trained  transcribers  under  the  ultimate  direction  of  the  Provincial 
Director  of  Court  Administration  should  be  appointed  to  the  civil 
service  to  assist  reporters. 

9.  Reporters  should  no  longer  be  appointed  to  hold  other  government 
positions  such  as  judge's  secretary,  justice  of  the  peace,  usher,  court 
clerk,  etc. 

10.    All  judges  should  be  provided  with  adequate  secretarial  assistance. 
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APPENDIX  I 

SYSTEMS  OF  REPORTING  IN  OTHER  JURISDICTIONS 

1 .  England 

In  England,  firms  are  appointed  as  reporters  for  particular  courts  and 
it  is  the  responsibility  of  the  firm  to  provide  a  shorthand  writer  to  take  the 
record  and  produce  transcripts  as  required.  Firms  are  staffed  by  working 
partners,  employees  paid  fees,  freelance  reporters  and  part-time  writers. 
There  is  usually  considerable  coordination  of  resources  between  firms  to 
provide  for  flexibility  in  court  attendances. 

In  addition,  a  mechanical  recording  system  is  installed  in  some  37 
courts  at  the  Royal  Courts  of  Justice  and  19  County  Courts.  Operation  of 
the  recording  system  is  by  the  Mechanical  Recording  Department  of  the 
Royal  Courts  of  Justice.  Transcripts  from  the  tapes  are  produced  either  by 
the  Mechanical  Recording  Department  or  by  shorthand  writing  firms  in 
rotation.  The  recent  Report  of  the  Working  Party  on  Recording  Court 
Proceedings1  concluded  that  an  effective  control  was  not  exercised  in  the 
production  of  transcripts  and  that  delays  were  being  encountered.  The 
emphasis  in  the  past  has  been  on  the  obligation  of  the  shorthand  firms  to 
provide  a  shorthand  writer  to  sit  in  the  particular  court  for  which  they 
hold  an  appointment.  The  Report  recommended  that  a  new  type  of  con- 
tract be  negotiated  with  the  shorthand  firms  to  provide  for  delivery  of 
transcripts  within  a  specified  time.  Appointments  would  not  be  exclusive 
but  would  permit  other  writers  to  be  used  in  the  courts.  Firms  would  be 
required  to  provide  an  adequate  number  of  shorthand  writers  to  relieve 
each  other  in  cases  of  exceptional  length  and  security  of  tenure  would  be 
provided  for  those  firms  who  meet  their  obligations. 

2.  The  United  States 

Stenotype,  manual  shorthand,  closed  microphone  recording  (single 
track),  audio  recording  (single  track)  and  audio  recording  (multi-track) 
are  all  in  use  in  various  jurisdictions  in  the  United  States.  Available,  but 
not  yet  in  use,  are  audio/video  taping,  multi-track  closed  microphone 
recording  and  computer  aided  translation  of  stenotype  notes. 

There  are  three  basic  administrative  arrangements  for  the  employment 
of  reporters:  contracts  with  private  reporting  agencies,  appointments  of 
reporters  to  individual  judges  and  reporting  pools.  Pooling  resources  are 
administered  either  by  the  court  or  by  the  reporters  themselves.  Court 
assignments  are  usually  made  on  the  basis  of  transcript  fees. 

Much  of  the  equipment  in  court  reporting  systems  was  not  specifically 
designed  for  court  use  and  is  lacking  in  features  which  would  make  it  fully 
satisfactory. 

The  National  Bureau  of  Standards2  examined  the  systems  in  operation 
and  concluded: 


!Lord  Chancellor's  Office,  1972. 

2In  its  report  A  Study  of  Court  Reporting  Systems  (December,  1971 ). 
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The  availability  of  a  selected  variety  of  methods  of  court  report- 
ing could  supply  the  court  with  back-up  in  case  of  machine  failure, 
personnel  sickness,  and  could  also  provide  for  considerable  flexibility 
in  matching  reporting  systems  to  court  needs,  including  the  possibility 
of  adapting  its  needs  which  vary  in  the  course  of  time.  At  least  one 
jurisdiction  employs  with  great  success  each  of  the  reporting  systems 
described  herein  as  being  in  current  use.  .  .  .  The  type  of  court 
reporting  system  to  be  employed  and  the  manner  of  its  use  will  of 
course  depend  on  [the]  varying  needs  for  transcript,  and  on  the  judi- 
cial purposes  to  be  served.3 

The  National  Centre  for  State  Courts  recently  sponsored  a  survey  of 
state  court  systems  and  concluded  that  most  of  these  systems  exercised  but 
little  administrative  control  over  their  court  reporters.  As  a  consequence 
the  reporters'  time  is  not  well  used.  In  its  report  the  survey  team  concluded: 

Court  reporting  as  presently  administered  is  not  capable  of  deal- 
ing with  transcript  delays  in  the  state  courts.  Better  administration 
would  alleviate  this  problem  and  might  reverse  the  trend  toward 
higher  costs  for  reporting  services.  The  first  priority  of  administrative 
reform  should  be  to  bring  transcript  production  under  the  direct  con- 
trol and  supervision  of  the  courts.4 


s/fcitt  Vol.1,  pp.  157-58. 

4Short  and  Ruthberg,  Technology  and  Management  in  Court  Reporting  Systems, 
30,  State  Courts  Work-in-Progress  Series  (May,  1973). 
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APPENDIX  II 


LOCATION,  CLASSIFICATION  AND  SALARIES  OF  ALL  COURT  REPORTERS 

AS  OF  JULY  19,  1973 


County  or 
District 


Classification 


County  or  Provincial  Courts 

District  Courts  (Criminal  Division)  (Family  Division) 


Algoma 


Elgin 


Clerk  3  General 


$10,644 
1 

$  8,414 

1 

(Court  Recording 

Monitor) 

$  7,475 

2 

(One  also 

Recording  Clerk) 


$11,062 

1 
(+  J.P.) 


Brant 

2 

$11,062 
1 

$11,062 
1 

Bruce 

2 

$11,062 

I 

(+  Court 

Administrator) 

Cochrane 

2 

$11,062 
1 

$10,644 
1 

Dufferin 

2 

$10,  240 
1 

$  9,483 
1 


$10,644 
1 


$11,062 

1 

(+  Court  Administrator 

+  J.P.) 


Essex 


(Supervisor) 

2 


$12,327 
1 

$11,062 

1 


$10,644 
1 

$10,240 
1 


$12,327 
1 

$11,062 

1 


$11,062 

1 

(+  Judge's  secretary) 


$  8,101 

1 

(Court  Recording 

Monitor) 

$  7,475 

1 

(Court  Recording 

Monitor) 


Frontenac 


$11,062 

1 

(+  Judge's  Secretary) 

$10,240 

1 

(+  Judge's  Secretary) 


$  1 1 ,062 

1 


$11,062 

1 
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County  or 
District 

Classification 

County  or 
District  Courts 

Provincial  Courts 
(Criminal  Division)           (Family  Division) 

Grey 

2 

1 

$  9,483 

1 

$11,062 

1 

$10,644 

1 

(+  Court  Administrator) 

Haldimand 

1 

$  7,475 
1 

Halton 

2 

$11,062 

2 

(One  also  Judge's 

secretary) 

$11,062 

1 

$10,240 
1 

$11,062 

1 
(+  Judge's  secretary) 

Hastings 

2 

$11,062 
1 

$11,062 
1 

$10,240 
1 

Huron 

2 

$11,062 
1 

$11,062 

1 
(+  J.P.) 

$  9,483 

1 

(4-  Court  Administrator) 

Kenora 

2 

$11,062 
1 

$11,062                              $10,240 

1                                        — 

(+  Court  Administrator)  (+  Court  Administrator) 

1 

$  7,475 

1 

(+  Clerk) 

Kent 

2 

$11,062 
1 

$11,062 
1 

$10,240 
1 

Lambton 

2 
1 

$11,062 

1 

$11,062 
1 

$  9,483 
1 

$  7,788 

1 

(Court  Recording 

Monitor) 

Lanark 

2 

$11,062 

1 

(4-  Judge's  secretary) 

$11,062 
1 

Leeds  and 
Grenville 

2 
1 

$11,062 

1 

(4-  Judge's  secretary) 

$  7,188 

1 

(Court  Recording 

Monitor) 

Lennox  and 
Addington 

2 

$11,062 
1 
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County  or 
District 

Classification 

County  or 
District  Courts 

Provincial  Courts 
(Criminal  Division)           (Family  Division) 

Manitoulin 

1 

$  8,414 

1 

Middlesex 

3 
(Senior) 

$11,401 
1 

2 

$11,062 
1 

$11,062 
3 

$10,240 
1 

$10,644 
1 

$10,644 
1 

$  9,483 
1 

$  9,849 
1 

$  9,483 
1 

Muskoka 

2 

$11,062 

1 

$11,062 

1 

$  9,483 

1 

(  +  Court  Administrator ) 

Niagara  North 

2 

$11,062 

1 
(4-  Judge's  secretary) 

$10,644 
1 

$11,062 

1 

(+  Sr.  Clerk) 

1 

$  8,414 

1 

(+  Judge's  secretary) 

$  7,188 

1 

$  7,188 

1 

(+  Office  Clerk) 

Niagara  South 

2 

$11,062 

2 

$11,062 
1 

$10,644 
1 

$10,240 
1 

$11,062 

1 

Nipissing 

2 

$11,062 
1 

$11,062 
1 

$11,062 

1 

(4-  Court  Administrator) 
+  J.P.) 

Norfolk 

2 

$11,062 
1 

$11,062 
1 

Northumberland 
and  Durham 

2 

$11,062 
1 

$10,240 

1 

Ontario 

2 

$10,644 
1 

$11,062 
1 

$  9,849 

2 
(Both  also  Court- 
room Clerks) 

$11,062 

1 

Ottawa- 
Carleton 

3 
(Senior) 

$12,327 

1 

2 

$11,062 
1 

$10,644 
1 

$  9,849 
1 

$11,062 

1 

$  9,483 
1 
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County  or 
District 


Classification 


County  or  Provincial  Courts 

District  Courts  (Criminal  Division)  (Family  Division) 


Oxford 


$11,062 

1 

(+  Judge's  secretary) 


$  9,483 

1 


Parry  Sound 


$10,644 
1 


$11,062 

1 

(+  Court  Administrator) 


Peel 


(1  Senior) 


$11,062 

2 

(One  also  Judge's 

secretary) 


$10,644 

1 

(  +  Office  Clerk) 


Perth 


$11,062 

1 
(+  Judge's  secretary) 


$11,062 

1 

$10,644 
1 

$10,240 
2 

$  7,188 

1 

(Court  Recording 

Monitor) 


$10,240 

1 

(+  Clerk  Assistant) 


Peterborough 


$11,062 
1 


$11,062  $11,062 

1  1 

(+ J.P.)  (+ Court  Administrator) 


Prescott  and 
Russell 


$11,062 
1 


$11,062 
1 


Prince  Edward 

2 

$11,062 

$10,240 

1 

1 

i 

Rainy  River 

Clerk  6  General 

$  9,490 

1 

(+  1  Court  Aclministrator) 

and  J.P.) 

1 

$  7,475 

1 

Renfrew 

2 

$11,062 
1 

Simcoe 

2 

$11,062 

$10,240 

$  9,849 

2 

1 

1 

(O 

ne  also  Judge's 
secretary) 

$  9,849 
1 

$  9,483 
1 

Stormont, 

2 

$11,062 

Dundas  and 

1 

Glengarry 

1 

$  7,788 
1 
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County  or 
District 

Classification 

County  or 
District  Courts 

Provincial  Courts 
(Criminal  Division)           (Family  Division) 

Sudbury 

2 
1 

$11,062 

2 

$  9,483 

1 

$10,644 

1 

$  9,483 
1 

$  7,475 
1 

$  7,188 
1 

$10,644 

1 

Timiskaming 

2 

$11,062 
1 

Thunder  Bay 

2 

$11,062 

2 

$11,062 

3 
(2  also  J.P.) 

$10,644 

2 

Victoria  and 
Haliburton 

2 

$10,240 
1 

$10,644 

1 

Waterloo 

2 

1 

$11,062 
2 

$10,644 
1 

$  9,483 

2 

$  7,788 
1 

$10,240 
1 

Wellington 

2 
1 

$11,062 

1 

$  8,101 
1 

Wentworth 

3 
(Supervisor) 

$12,327 
1 

2 

$11,062 

4 

$11,062 

3 

$11,062 
1 

$  9,483 

1 

$10,644 

1 

$  9,483 

1 

York 

4 

(Chief  County  Court; 

Senior  County  Supervisor 

P.C.C.D.) 

$14,571 

1 

$14,571 

1 

3 

(Senior  County 
Supervisor 
P.C.F.D.) 

$12,327 
1 

$12,327 

1 

2 

$11,062 
13 

$11,062 
15 

$11,062 
5 

$10,240 
4* 

$10,644 
6 

$10,240 

$  9,849 
3 

$10,240 
7* 

$  9,849 

2 

$  9,849 

2 
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County  or 
District 


Classification 


County  or  Provincial  Courts 

District  Courts  (Criminal  Division)  (Family  Division) 


York — continued 


9,483 
4 

8,101 
1 


7,788 
1 


7,188 

2 


$  8,414 

1 

(Court  Recording 

Monitor) 

$  7,788 

(Court  Recording 
Monitor) 

$  7,475 
1 

$  7,188 

2 

(One  Court  Recording 

Monitor) 


Total  number  of  reporters 


91 


Small  Claims 
Court 


Classification 


Toronto 


$  8,414 

1 

(+  Judge's  secretary) 

$  7,475 

1 

(4-  Judge's  secretary) 

$  7,188 

1 

(+  Judge's  secretary) 


Total  number  of  reporters 


Master's  Office 


Classification 


Total  number  of  reporters 


$11,858 
1 


2 

$10,240 
1 

Total  number  of  reporters 

2 

Supreme  Court          Classification 

Chief 

$18,668 
1 

Senior 

$16,854 
1 

(S.C.) 
1 

$15,836 
20 

$14,349 

2 

$13,671 
4 

$13,123 
2 

Apprentice 

$  5,714 
1 

$  5,296 
1 

32 


114 


44 


*  Includes  2  vacancies. 

Note:  Positions  shown  in  brackets  following  the  number  of  reporters  within  a  salary  range  indicate 
additional  official  positions  held  by  the  reporters. 
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APPENDIX  III 


CLASSIFICATION  AND  SPECIFICATIONS 
FOR  COURT  REPORTERS 

COURT  REPORTER  APPRENTICE 

Class  definition: 

These  are  trainee  positions  in  which  incumbents  receive  intensive 
instruction  in  verbatim  recording  in  shorthand  of  court  proceedings.  Under 
the  close  supervision  of  qualified  court  reporters  these  employees  receive 
training  in  high  speed  shorthand,  punctuation,  grammatical  construction, 
legal  terminology,  court  room  procedure  and  other  subjects  related  to 
court  reporting.  The  training  period  is  expected  to  be  approximately  two 
years  at  the  end  of  which  these  employees  should  qualify  for  positions  as 
court  reporters  in  County  or  District  Courts.  Service  for  a  minimum  of  three 
years  in  this  latter  position  would  then  qualify  these  employees  to  write 
Chartered  Shorthand  Reporters  Association  examinations. 

Characteristic  duties: 

Receive  training  and  instruction  in  high  speed  shorthand,  punctuation  and 
grammar,  legal  terminology  and  court  room  procedure. 

Attend  court  sessions  to  practice  skills  being  learned  by  recording  the  pro- 
ceedings and  to  assist  the  Supreme  Court  Reporter  in  attendance. 

Perform  related  duties  such  as  delivering  documents  and  transcripts  and 
searching  in  the  Law  Library  for  legal  quotations. 

Qualifications: 

1.  Preferably  a  Secondary  School  Graduation  Diploma  and  a  Certificate 
of  proficiency  from  a  business  or  commercial  school. 

2.  Ability  to  write  shorthand  at  a  speed  of  120  words  per  minute  either 
tested  or  supported  by  acceptable  written  evidence,  and  ability  to  type 
at  speeds  in  excess  of  50  words  per  minute. 

COURT  REPORTER  1 

Class  definition: 

This  is  the  entry  level  classification  for  positions  of  court  reporters 
who  make  verbatim  recordings  by  shorthand,  stenograph  machine  or 
stenomask,  of  court  proceedings  in  Magistrate's  Courts,  Juvenile  and 
Family  Courts  and  County  or  District  Courts. 

Employees  cover  sessions  of  a  variety  of  courts  taking  verbatim  all 
proceedings  including  testimony  of  witnesses,  arguments  of  counsel,  Judges' 
instructions  and  other  matters  pertinent  to  the  record.  They  read  back 
proceedings  in  court  when  required  and  they  provide  typewritten  trans- 
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cripts  or  summaries  of  proceedings  as  requested.  They  also  attend  inquests 
and  examinations  for  discovery  for  the  purpose  of  taking  proceedings 
verbatim.  They  make  recordings  under  courtroom  conditions,  requiring 
some  knowledge  of  legal  and  technical  terminology,  and  they  must  be  able 
to  speak  clearly  and  distinctly. 

These  employees  may  also  carry  out  secretarial  duties  for  the  Judges 
or  other  clerical  work  for  the  courts. 

This  is  the  terminal  class  for  employees  who  record  verbatim  the 
proceedings  at  examinations  for  discovery  but  do  not  record  regular  court 
proceedings.  Such  employees  must  spend  at  least  50%  of  their  time  re- 
cording and  transcribing  examination  for  discovery  proceedings. 


Qualifications: 

1.  Grade  12  education  and  preferably  a  certificate  from  a  commercial 
or  business  school. 

2.  Ability  to  record  in  shorthand  or  by  stenograph  machine  at  120  words 
per  minute  or  completion  of  a  stenomask  course  and  ability  to  record 
by  stenomask  at  a  speed  of  250  words  per  minute. 

3.  Ability  to  type  at  a  speed  in  excess  of  50  words  per  minute. 

4.  Ability  to  speak  clearly  and  distinctly;  personal  suitability. 


COURT  REPORTER  2 
Class  definition: 

This  is  the  full  working  level  for  positions  of  skilled  court  reporters 
making  verbatim  recordings  by  shorthand,  stenograph  machine  or  steno- 
mask, of  proceedings  in  Magistrate's  Courts,  Juvenile  and  Family  Courts 
and  County  or  District  Courts. 

These  employees  cover  sessions  of  a  variety  of  courts,  taking  verbatim 
all  proceedings  including  testimony  of  witnesses,  arguments  of  counsel, 
Judges'  instructions  and  all  other  matters  pertinent  to  the  record.  They  read 
back  proceedings  in  court  when  required  and  they  make  typewritten  trans- 
cripts of  court  proceedings  as  requested.  These  employees  also  attend 
inquests  and  examinations  for  discovery  for  the  purpose  of  taking  verbatim 
records  of  proceedings.  They  have  a  broad  knowledge  of  court  procedures 
and  the  legal  requirements  for  full  and  complete  records.  They  produce 
sustained  and  accurate  high  speed  recordings  under  courtroom  conditions 
utilizing  a  thorough  knowledge  of  legal  and  technical  terminology. 

Employees  may  carry  out  secretarial  duties  for  the  Judges  or  a  mini- 
mum of  other  clerical  duties. 
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Qualifications: 

1.  Grade  12  education  and  preferably  a  certificate  from  a  commercial  or 
business  school. 

2.  Ability  to  record  in  shorthand  or  stenograph  machine  at  a  speed  of 
150  words  per  minute  or  by  stenomask  at  a  speed  of  250  words  per 
minute. 

3.  Ability  to  type  at  a  speed  in  excess  of  50  words  per  minute. 

4.  At  least  one  year's  experience  as  a  court  reporter. 

COURT  REPORTER  3 

Class  definition: 

This  class  covers  positions  of  court  reporters  who  supervise  at  least  5 
stenomask  court  reporters,  administer  court  reporting  services  for  the 
court  and  perform  the  duties  of  a  court  reporter. 

These  employees  assign  court  reporters  to  various  courts  on  the  basis 
of  the  schedule  of  sittings,  the  extent  of  court  lists,  availability  of  staff,  type 
of  case  and  the  need  for  relief  reporters  in  long  sittings.  Administrative 
duties  include  selection  of  staff,  testing  employees  under  courtroom  con- 
ditions and  providing  training  on  courtroom  procedures  and  methods  of 
presenting  recorded  proceedings.  They  maintain  necessary  records  of  court 
schedules,  adjournment  dates  and  the  disposition  of  cases.  They  provide 
technical  and  procedural  direction  to  reporters  and  also  dicta-typists,  grant 
time  off,  schedule  leave  periods  and  counsel  or  discipline  staff  as  necessary. 
Regular  court  reporting  duties  include  skilled  verbatim  recording  by  short- 
hand or  by  stenomask  and  preparing  transcripts  as  requested. 

Other  employees  supervise  three  or  more  shorthand  court  reporters 
in  a  County  or  District  Court.  They  attend  County  or  District  Court  sittings 
to  take  verbatim  all  proceedings  and  provide  typewritten  transcripts  as 
requested.  The  high  level  of  proficiency  required  at  this  level  is  indicated  by 
the  extensive  knowledge  of  subject  fields  covered  at  County  or  District 
Court  level,  the  requirements  for  sustained  high  speed  shorthand  reporting, 
extensive  knowledge  of  court  procedures  and  ability  to  transcribe  shorthand 
notes  after  a  considerable  time  lapse. 

Qualifications: 

1.  Grade  12  and  preferably  a  certificate  from  a  commercial  or  business 
school. 

2.  Ability  to  record  in  shorthand  or  stenograph  machine  at  a  sustained 
speed  of  175  words  per  minute  under  courtroom  conditions  and 
successful  completion  of  a  barrier  examination  established  by  the 
Department  of  Civil  Service  or  ability  to  record  by  stenomask  at  250 
words  per  minute. 
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3.  Ability  to  type  in  excess  of  50  words  per  minute. 

4.  At  least  3  years'  experience  as  a  court  reporter. 

5.  Ability  to  organize  and  co-ordinate  work  activities;  personal  suit- 
ability. 

COURT  REPORTER  4 

Class  definition: 

This  class  covers  positions  of  Chief  County  Court  Reporters  super- 
vising at  least  eight  shorthand  court  reporters. 

These  employees  assign  court  reporters  to  various  courts  on  the  basis 
of  work  volume,  availability  and  proficiency  of  staff,  type  of  case,  and  the 
requirements  of  Judges.  They  maintain  a  schedule  of  court  sittings  and 
transcription  requests  allotting  work  to  court  reporters  and  typists  accord- 
ing to  established  priorities. 

These  employees  carry  out  administrative  duties  including  interviewing 
and  hiring  staff,  training  and  evaluating  court  reporters  in  the  performance 
of  their  work  and  instituting  on-the-job  training  programmes  where  neces- 
sary. They  consult  with  members  of  the  judiciary  in  establishing  and  main- 
taining acceptable  standards  of  court  reporting.  In  addition,  these  employ- 
ees keep  records  relating  to  the  disposition  of  cases,  adjournment  dates, 
the  entry  of  new  cases,  and  personnel  and  training  records.  They  give 
advice  to  court  reporters  and  typists  on  technical  problems,  schedule 
leave  periods,  discipline  staff,  obtain  supplies  and  equipment,  and  devise 
improved  methods  or  techniques. 

These  employees  carry  out  regular  court  reporting  duties  making 
verbatim  recordings,  in  shorthand  or  stenomask,  of  all  the  proceedings  of 
the  court.  They  read  back  the  proceedings  in  court  and  provide  typewritten 
transcripts  of  evidence  as  required. 

Qualifications: 

1.  Grade  12  education  and  preferably  a  certificate  from  a  commercial  or 
business  school. 

2.  Ability  to  record  in  shorthand  or  stenograph  machine  at  a  speed  of 
175  w.p.m.  under  courtroom  conditions,  and  successful  completion  of 
the  barrier  examination. 

3.  Ability  to  type  at  a  speed  in  excess  of  50  w.p.m. 

4.  Many  years'  court  reporting  experience  and  the  ability  to  organize 
and  co-ordinate  court  reporting  services. 


Court  Reporting  85 

SUPREME  COURT  REPORTER  1 

Class  definition: 

This  is  highly  skilled  verbatim  recording  in  shorthand  of  proceedings 
of  the  Supreme  Court  of  Ontario.  For  admission  to  the  class,  incumbents 
are  required  to  meet  technical  standards  established  and  maintained  by  the 
Supreme  Court  reporting  corps.  These  employees  are  assigned  to  sittings  of 
the  Court  held  in  various  sections  of  the  Province  and  considerable  travel 
is  entailed.  They  attend  Court  Sittings,  hearings,  examinations  and  inquiries 
to  take  verbatim  all  proceedings  including  testimony  of  witnesses,  argu- 
ments of  counsel,  Judge's  instructions  and  all  other  matters  pertinent  to 
the  record.  They  provide  typewritten  transcripts  as  requested.  The  high 
level  of  proficiency  required  for  the  work  is  indicated  by  the  broad  technical 
subject  fields  characteristically  covered  in  court  proceedings,  the  need  to 
sustain  high  speed,  accurate  recording  under  courtroom  conditions,  and 
the  thorough  knowledge  of  correct  spelling  and  grammatical  usage  neces- 
sary. Also  required  are  a  considerable  knowledge  of  court  procedures  and 
the  legal  requirements  for  full  and  complete  records.  Also,  shorthand  notes 
taken  during  a  court  sitting  may  only  be  transcribed  after  a  considerable 
lapse  of  time.  These  employees  are  assigned  to  specific  court  sittings  by 
the  Chief  Supreme  Court  Reporter. 

Qualifications: 

Preferably  a  Secondary  School  Graduation  Diploma  and  a  certificate  from 
a  business  or  commercial  school  and  demonstrated  ability  to  record  at  a 
sustained  speed  of  175  words  per  minute,  under  courtroom  conditions, 
supported  by  acceptable  written  evidence  and  successful  completion  of  re- 
quirements for  membership  in  the  Chartered  Shorthand  Reporters'  Associ- 
ation within  six  months  of  date  of  appointment  to  this  class. 

NOTE:  Persons  employed  in  this  class  must  fulfill  requirements  for  member- 
ship in  the  Chartered  Shorthand  Reporters'  Association  to  gain  permanent 
status  and  to  proceed  beyond  the  minimum  of  the  salary  range  for  the  class. 


SUPREME  COURT  REPORTER  2 

Class  definition: 

This  class  covers  the  position  of  the  official  who  assists  the  Chief 
Supreme  Court  Reporter  with  Branch  administration  and  performs  the 
duties  of  a  Supreme  Court  reporter.  He  assigns  and  checks  the  work  of 
clerical  staff  in  the  typing  of  courtroom  transcriptions,  he  schedules  case 
loads  for  Supreme  Court  reporters  and  advises  clerical  staff  on  procedural 
problems.  He  directs  the  Training  Program  for  apprentice  reporters,  ex- 
plaining courtroom  procedures,  testing  dictating  speed  and  assigning 
apprentice  reporters  to  senior  reporters  for  courtroom  and  technical  in- 
struction. He  supervises  the  maintenance  of  Branch  budget  records, 
requisitions  office  supplies  and  assists  Chief  Reporter  in  the  preparation  of 
Branch  budget.  He  provides  information  to  members  of  the  legal  profession 
and  public  as  to  the  availability  of  transcriptions,  reporting  schedules  and 
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memoranda  re  travel  expenses,  personnel  data,  etc.  He  performs  the 
regular  duties  of  a  Supreme  Court  reporter,  recording  courtroom  proceed- 
ings, reading  back  from  shorthand  notes,  transcribing  complete  proceedings 
by  typing  or  dictating  material. 

Qualifications: 

1.  Preferably  secondary  school  diploma  and  a  certificate  from  a  business 
or  commercial  school  and  demonstrated  ability  to  record  at  a  sustained 
speed  of  175  words  per  minute  under  courtroom  conditions,  supported 
by  acceptable  written  evidence  and  membership  in  the  Chartered 
Shorthand  Reporters  Association. 

CHIEF  SUPREME  COURT  REPORTER 

Class  definition: 

This  employee  is  in  charge  of  the  Supreme  Court  of  Ontario  reporting 
staff  and,  in  addition,  he  does  highly  skilled  verbatim  recording  in  short- 
hand of  court  proceedings.  He  is  responsible  for  assigning  Supreme  Court 
Reporters  to  specific  court  sittings,  hearings,  inquiries  and  examinations. 
He  keeps  constantly  informed  of  the  schedule  of  court  sittings,  the  nature 
of  the  litigation  and  the  extent  of  the  court  list.  On  a  basis  of  current 
transcript  loads,  he  allocates  the  court  reporting  staff  as  appropriate.  In 
addition,  he  makes  travel  arrangements,  attends  to  travel  expenses,  and 
handles  other  details  of  office  administration.  His  regular  court  reporting 
duties  include  attendance  at  sittings  to  take  verbatim  all  proceedings,  in- 
cluding testimony  of  witnesses,  arguments  of  counsel,  Judge's  instructions 
and  all  other  matters  of  record.  The  level  of  work  in  the  position  is  indica- 
ted by  the  skill  and  knowledge  requirements  which  are  similar  to  those  for 
Supreme  Court  Reporter.  This  employee  receives  supervision  from  the 
Deputy  Attorney  General  who  ensures  that  acceptable  court  reporting 
standards  are  maintained.  There  are  also  frequent  work  contacts  with  the 
judiciary  and  court  officials. 

Qualifications: 

Senior  Matriculation  standing  and  graduation  from  a  business  or  com- 
mercial school  and  ability  to  record  in  shorthand  at  a  speed  of  200  words  a 
minute  and  to  type  at  75  words  per  minute.  Extensive  experience  as  a 
Supreme  Court  Reporter.  Membership  in  the  Chartered  Recorders  [sic] 
Association  of  Ontario. 


APPENDIX  IV 

ANALYSIS  OF  DELAYS  IN  SUPREME  COURT 

TRANSCRIPTS  FOR  APPEAL  AS  REPORTED  TO  THE 

COMMISSION  BY  THE  CHIEF  SUPREME  COURT  REPORTER 

There  were  45  appeals  as  of  November  16,  1972,  which  had  been 
awaiting  reproduction  of  transcripts  for  over  three  months.  The  cases  were 
divided  among   16   reporters  as  follows:    six  reporters  having  one  case 
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apiece,  two  reporters  having  two  cases  apiece,  four  reporters  having  three 
cases  apiece,  one  reporter  having  four  cases,  two  reporters  having  five  cases 
apiece,  and  one  reporter  having  nine  cases. 

Cases  Nos.  1,  3,  5,  16,  18,  23,  27,  43  and  45.  At  the  time  of  the 
receipt  of  the  first  order  (No.  45)  this  reporter  had  orders  for  appeal 
transcripts  in  excess  of  1,200  pages.  In  addition  to  getting  this  number 
of  pages  out  he  received  orders  for  transcripts  totalling  in  excess  of  200 
pages  which  it  was  necessary  for  him  to  prepare  during  this  time.  Up  to 
the  present  time  this  reporter  has  delivered  to  the  printing  section  two 
cases,  Nos.  45  and  23,  representing  some  750  pages  of  transcript.  Of  the 
remaining  cases  he  has  dictated  cases  No.  16  and  18  (estimated  at  a  total 
of  nearly  500  pages)  and  is  dictating  case  No.  3,  which  with  his  remaining 
cases  he  estimates  will  total  approximately  750  pages. 

Cases  Nos.  2,  15  and  19.  At  the  time  of  the  receipt  of  the  first  order 
(No.  15)  this  reporter  had  appeal  orders  on  hand  totalling  over  625  pages 
which  have  now  been  completed.  Since  receipt  of  your  letter  case  No.  15, 
totalling  some  470  pages,  has  been  completed,  case  No.  2  (estimated  at 
250  pages  has  been  dictated  and  is  almost  typed  and  case  No.  19  (esti- 
mated at  150  pages)  has  been  dictated  and  is  ready  for  typing. 

Cases  Nos.  4,  14,  32,  33  and  44.  At  the  time  of  receipt  of  the  first 
order  (No.  44)  this  reporter  had  orders  for  appeal  transcripts  which 
totalled  slightly  less  than  1,100  pages  which  have  now  been  completed. 
Since  receipt  of  this  list  cases  Nos.  4,  32  and  44  (totalling  some  425 
pages)  have  been  completed,  leaving  Nos.  14  and  33.  Case  No.  14,  al- 
though ordered  in  February,  1972,  was  cancelled  by  the  appellant  and  it 
was  not  until  September,  1972,  that  the  order  was  reinstated.  Its  prepara- 
tion, along  with  case  No.  33,  is  being  proceeded  with.  The  reporter 
estimates  these  two  cases  will  total  approximately  500  pages. 

Cases  Nos.  6,  12,  17,  35  and  40.  At  the  time  this  reporter  received  the 
first  order  on  your  list  (No.  17)  he  had  orders  for  appeal  transcripts  of 
over  1,450  pages  which  have  now  been  completed.  Case  No.  17  is  typed 
and  ready  for  checking  (550  pages).  Cases  Nos.  6,  12  and  35  have  been 
dictated  and  case  No.  40  is  being  dictated.  These  last  four  cases  are  estima- 
ted to  total  approximately  750  pages. 

Cases  Nos.  7,  28,  34  and  42.  At  the  time  this  reporter  received  the 
first  order  on  your  list  (No.  7)  he  had  orders  for  appeal  transcripts  totalling 
over  2,350  pages  and  also  an  order  for  approximately  125  pages  in  a  crim- 
inal case  which  was  required  for  a  re-trial.  In  addition,  he  had  received 
a  criminal  appeal  on  12th  October,  1972,  which  resulted  in  a  400  page 
transcript.  All  the  foregoing  work  has  been  completed  and  in  addition 
cases  Nos.  7,  28  and  42  have  been  completed  (totalling  nearly  475  pages). 
This  leaves  case  No.  34  (estimated  at  200  pages)  which  is  being  dictated. 

Case  No.  8.  This  is  the  only  case  on  your  list  for  this  reporter.  At  the 
time  of  the  receipt  of  this  order  this  reporter  had  orders  for  appeal  tran- 
scripts, which  have  been  produced,  totalling  some  1 ,200  pages.  Case  No.  8 
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has  been  dictated  and  typed  and  is  ready  for  printing  (237  pages).  In 
addition  this  reporter  has  produced  over  425  pages  of  transcript  for 
appeal  orders  received  since  the  end  of  July  and  is  now  up-to-date  with 
his  transcript. 

Cases  Nos.  9,  22  and  41.  At  the  time  this  reporter  received  the  first 
order  on  your  list  (No.  22)  she  had  orders  for  appeal  transcripts  totalling 
over  1,150  pages,  which  have  now  been  produced.  In  addition,  she  has 
produced  over  225  pages  of  transcript  wanted  for  other  purposes.  Case  No. 
22  (579  pages)  has  now  been  completed;  case  No.  9  (estimated  at  300 
pages)  is  almost  dictated;  leaving  case  No.  41  (estimated  at  200  pages), 
which  it  is  hoped  will  be  completed  early  in  February. 

Cases  Nos.  10,  24  and  39.  At  the  time  this  reporter  received  the  first 
order  on  your  list  (No.  24)  he  had  orders  for  appeal  transcripts,  which 
have  now  been  produced,  totalling  some  575  pages.  He  has  now  completed 
and  filed  the  three  cases  on  your  list  (totalling  nearly  750  pages). 

Case  No.  1 1 .  This  is  the  only  case  on  your  list  of  this  reporter.  This 
case  had  already  been  dictated  and  typed  some  time  prior  to  the  preparation 
of  your  list  and  the  reporter  was  awaiting  the  judge's  approval  of  the 
charge  to  the~jury.  The  charge  to  the  jury  was  received  and  the  case  was 
ready  tor  printing  the  day  before  the  date  of  your  letter. 

Case  No.  13.  This  is  the  only  case  on  your  list  for  this  reporter. 
Between  the  date  of  this  order  and  the  receipt  of  your  list  this  reporter  had 
produced  nearly  2,000  pages  of  transcript  for  appeal  purposes,  some  of 
which  had  been  ordered  prior  to  this  order  and  some  of  which  had  been 
ordered  after  this  order.  This  reporter  had  actually  completed  his  dictation 
of  this  transcript  some  time  during  the  summer  months  and  when  the 
transcript  was  typed  a  copy  of  the  judgment  was  submitted  to  the  judge  for 
approval.  This  has  now  been  received  and  the  case  has  been  filed. 

Cases  Nos.  20  and  30.  At  the  time  this  reporter  received  the  first 
of  these  two  orders  (No.  30)  he  had  orders  for  appeal  transcripts  totalling 
over  750  pages,  which  have  now  been  produced.  In  addition,  during  this 
time  he  has  produced  nearly  425  pages  of  transcript  for  various  purposes 
which  required  him  to  give  them  precedence.  Since  receipt  of  your  list 
he  has  completed  both  cases  (totalling  252  pages). 

Case  No.  21.  This  is  the  only  case  on  your  list  this  reporter  has.  This 
case  has  been  dictated  for  some  time  but  due  to  the  length  of  a  criminal 
appeal  which  his  typist  has  she  has  not  been  able  to  proceed  with  the  typing 
of  this  case.  However,  this  case  has  now  been  given  to  another  typist  and 
it  is  anticipated  it  should  be  ready  shortly. 

Cases  Nos.  25,  26  and  29.  At  the  time  this  reporter  received  the  first 
of  these  orders  (No.  25)  he  had  orders  for  appeal  transcripts  totalling 
nearly  1,000  pages,  which  have  now  been  completed.  In  addition,  he  re- 
ceived orders  for  criminal  appeals  totalling  over  200  pages  which  have  now 
been  produced.  Since  receipt  of  your  list  this  reporter  has  completed  cases 
Nos.  25  and  29  (totalling  over  160  pages)  and  is  dictating  case  No.  26. 
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Cases  Nos.  31  and  37.  These  two  cases  were  reported  by  a  reporter 
who  left  the  staff  at  the  end  of  July,  1972,  to  go  into  his  own  business 
(unrelated  to  reporting).  Since  that  time  he  has  been  heavily  involved  in 
getting  his  new  business  going.  In  addition  to  the  two  cases  on  your  list  he 
also  had  a  lengthy  criminal  appeal  to  prepare  at  the  time  he  left  the  staff. 
It  is  understood  the  criminal  appeal  is  almost  complete  and  that  we  should 
be  receiving  it  from  him  very  shortly.  He  has,  since  the  receipt  of  your 
letter,  completed  case  No.  37  and  it  has  been  filed. 

Case  No.  36.  At  the  time  this  order  was  received  this  reporter  had 
orders  for  appeal  cases  totalling  over  950  pages.  These  have  now  been 
completed.  Early  in  March,  1972,  the  reporter  received  a  letter  from 
the  appellant's  solicitor's  Toronto  agent  requesting,  on  instructions  of  the 
appellant's  solicitor,  that  the  transcribing  of  the  evidence  taken  at  the  trial 
be  held  up  until  the  appellant's  solicitor  could  get  unequivocal  instructions 
from  his  client  and  stating  that  they  would  be  in  touch  with  the  reporter 
when  they  received  further  instructions  from  their  principal.  Since  that 
time  the  reporter  has  received  no  further  instructions  and  has,  therefore, 
considered  the  appeal  to  have  been  abandoned.  In  addition,  this  reporter 
has  produced  an  additional  400  pages  of  appeal  transcript  as  a  result  of 
orders  received  after  the  date  of  the  case  on  your  list. 

Case  No.  38.  This  is  the  only  case  on  your  list  this  reporter  had. 
Following  receipt  of  this  order  and  up  until  the  middle  of  November  this 
reporter  had  transcribed  over  850  pages  of  transcript,  of  which  nearly  600 
pages  were  for  criminal  appeals  or  extracts  from  criminal  cases  required 
for  various  purposes.  It  is  interesting  to  note  that  this  case  was  delivered 
to  the  Court  of  Appeal  office  on  13th  December,  1972,  and  that  on  20th 
December,  1972,  one  week  later,  this  office  was  advised  that  the  case 
had  been  settled. 


CHAPTER  5 

SPECIAL  EXAMINERS 


SUMMARY 

A.  Functions  and  Duties 

B.  Appointment  and  Conditions  of  Employment 

1 .  Ex  Officio  Special  Examiners 

2.  Ex  Officio  Special  Examiners  Appointed  Prior  to 
April  1,  1953 

3.  Appointed  Special  Examiners 

C.  Delays,  Overcharging  and  Office  Routine 

D.  Conclusions  and  Proposals  for  Reform 

1 .  Rulings 

2.  Status 

3.  Reporters  for  Special  Examiners 

E.  Summary  of  Recommendations 
Appendix  I 

A.     Functions  and  Duties 

Provision  is  made  in  The  Judicature  Act  for  the  appointment  of 
special  examiners  to  take  examinations  in  the  Supreme  Court  and  County 
and  District  Courts.1  The  examinations  fall  into  three  main  categories: 
examinations  for  discovery,  which  are  pre-trial  oral  examinations  for  the 
purpose  of  enabling  the  examining  party  to  know  the  case  he  has  to  meet, 
to  procure  admissions  which  will  dispense  with  other  formal  proof  at  trial 
and  to  procure  admissions  which  will  destroy  the  opponent's  case;2  exami- 
nations and  cross-examinations  on  affidavits  to  be  used  on  motions  or  at 
trial;3  and  examinations  of  judgment  debtors  which  touch  on  such  matters 
as  the  property  and  means  the  debtor  has  of  discharging  a  judgment.4 

The  examinations  are  to  be  taken  in  shorthand  (unless  otherwise 
ordered  or  agreed)  in  question  and  answer  form  by  the  examiner  or  a  short- 
hand writer  approved  and  sworn  by  him.  A  copy  of  the  depositions  so 


iR.S.O.  1970,  c.  228,  s.  102;  R.S.O.  1970,  c.  94,  s.  10. 

2See  Rules  326-366;  Holmsted  and  Gale,  Ontario  Judicature  Act  and  Rules  of 
Practice,  1945  (Vol.  2). 
3See  Rules  57,  229,  268. 
*See  Rules  587-596. 
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taken  is  certified  by  the  examiner  and  filed  in  the  proper  court  office.5 
Where  a  stenographer  or  other  person  takes  the  examination  it  is  to  be 
taken  in  the  presence  of  the  examiner.6 

The  Rules  of  Practice  empower  examiners  to  rule  on  objections  to 
questions  put  on  examinations7  and  to  direct  the  production  of  documents8 
but  the  functions  and  duties  of  the  office  are  not  otherwise  delineated 
by  legislation.9  Case  law  has  established  that  the  examiner  has  charge  of  the 
conduct  of  examinations.  This  includes  the  authorization  to  make  rulings  on: 

(1)  The  admittance  of  persons  to  the  examination  "according  to  the 
circumstances  of  each  case  and  according  to  what  he  considers 
best  calculated  to  secure  the  ends  of  justice";10 

(2)  The  proper  person  to  act  as  interpreter  where  the  party  being 
examined  provides  his  own;11 

(3)  The  order  of  examination  of  the  parties  where  several  are  in 
attendance;12  and 

(4)  The  competence  of  witnesses  to  be  sworn.13 

Rulings  of  the  examiner  are  subject  to  review  on  any  motion  with 
respect  to  the  examination  without  an  appeal,14  but  it  has  been  held  that  the 
discretion  of  the  examiner  will  be  interfered  with  only  where  he  has  acted 
on  a  wrong  principle.15 

B.     Appointment  and  Conditions  of  Employment 

There  are  three  categories  of  special  examiner: 

(1)  Ex  officio  special  examiners.  All  local  registrars,  deputy  regis- 
trars and  County  Court  clerks  fall  into  this  category;16 

(2)  Local  registrars  appointed  prior  to  April  1,  1953;  and 

(3)  Special  examiners  appointed  by  the  judges  of  the  Supreme  Court 
prior  to  1968  or  by  the  Lieutenant  Governor  in  Council  after 
1968. 

Provision  is  also  made  for  the  appointment  pro  tempore  of  the  steno- 
graphic reporter  for  the  County  Court,  or  other  person  appointed  by  the 
Lieutenant  Governor  in  Council  to  act  in  the  place  of  a  local  registrar, 
deputy  registrar  or  County  Court  clerk  (elsewhere  than  in  Toronto)  who 


SRule  339. 

6R.S.O.  1970,  c.  228,  s.  102(4). 

7Rule  342. 

SRule  341. 

9For  a  history  of  the  office  of  special  examiner  see  Gwynne,  "The  Special  Ex- 
aminers", Canada  Law  Times  221  (September,  1895). 
™ Smith  et  at.  v.  Walnut  Dairy  Ltd.  and  Brown,  [1945]  O.W.N.  801,  803. 
^Buccella  v.  Moran,  [1959]  O.W.N.  351. 
^Stuart  v.  Balkis  Co.  (1884),  53  L.J.  Ch.  791. 
MBrown  v.  Silverwood  Dairies  Ltd.,  [1947]  O.W.N.  310. 
i4Ru1e  343. 
15Smith  v.  Walnut  Dairy  Ltd.  and  Brown,  [1945]  O.W.N.  801;  Hofstetter  v.  Jones, 

[1950]  O.W.N.  837;  Berndt  v.  A.  H.  Rushforth  Sec.  Ltd.,  [1961]  O.W.N.  127. 
™The  Judicature  Act,  R.S.O.  1970,  c.  228,  s.  102. 
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is  infirm,  ill,  absent  or  otherwise  unable  to  act  personally  as  special  ex- 
aminer.17 Our  recommendations  in  the  previous  chapter  make  it  inappro- 
priate for  the  "stenographic  reporter  for  the  County  Court"  to  act  in  this 
capacity. 

In  the  case  of  absence  or  illness  of  any  other  special  examiner,  he  may 
with  the  approval  of  the  Chief  Justice  of  Ontario  appoint  a  deputy  to 
act  for  him.18  We  do  not  think  this  a  proper  function  for  the  Chief  Justice 
to  perform  and  believe  the  power  of  appointment  of  the  Lieutenant  Gov- 
ernor in  Council  should  be  extended  to  include  the  appointment  of  deputy 
special  examiners  as  the  circumstances  warrant. 

1 .    Ex  Officio  Special  Examiners 

Most  special  examiners  fall  into  this  first  category.  They  receive  no 
fees  for  taking  examinations  but  are  paid  a  salary  in  their  primary  capacity 
as  local  registrar,  deputy  registrar  or  County  Court  clerk.  The  local  reg- 
istrars also  serve  as  County  Court  clerks  in  all  but  two  counties  in  On- 
tario. In  addition  they  serve  as  sheriff  and  Surrogate  Court  registrar  in 
most  counties.  The  local  registrar  has  been  appointed  local  master  in  sev- 
eral counties.19 

The  current  salary  ranges  for  clerks  and  local  registrars  are: 

TABLE  I 

Classes  Officers  Salary  Range 

Justice  Administration  Officer  1      8  combined*  $1 1,558  -  13,540 

10  sheriffs 
6  local  registrars 

Justice  Administration  Officer  2    12  combined  13,866  -  16,958 

8  sheriffs 
1 3  local  registrars 

Justice  Administration  Officer  3      2  combined  16,958  -  21,106 

8  sheriffs 
3  local  registrars 

1  County  Court  clerk 

2  Surrogate  registrars 

Local  Master**  4  19,345-21,732 

♦includes  local  registrar  of  the  Supreme  Court,  County  Court  clerk,  sheriff 
and  Surrogate  Court  registrar. 

**these  officials  also  perform  the  functions  of  local  registrars,  etc. 


nibid.s.  102(6). 

Mlbid.  s.  102(7). 

19In  the  Counties  of  Essex  and  Middlesex  and  the  Judicial  District  of  Ottawa- 
Carleton.  In  chapter  1  we  recommended  that  a  policy  be  adopted  of  appoint- 
ing lawyers  as  local  registrar  and  County  Court  clerk  and  that  they  be  given 
extended  powers. 
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We  understand  that  all  local  registrars  and  County  Court  clerks  are  now 
paid  by  salary  notwithstanding  the  provisions  of  The  Public  Officers'  Fees 
Act20  which  contemplates  the  retention  of  fees  by  certain  of  them.  The 
legislation  should  be  amended  to  delete  references  to  the  retention  of  fees  by 
these  officers. 

The  examiners  in  this  category  usually  rely  on  the  services  of  the 
County  Court  reporter  or  stenographer  employed  in  the  court  office  to 
take  the  examinations.  In  some  instances  the  whole  procedure  for  the  taking 
of  examinations  seems  to  have  been  assumed  by  these  individuals. 

2.    Ex  Officio  Special  Examiners  appointed  prior  to  April  1,  1953 

The  second  category  is  composed  of  three  local  registrars.  The  usual 
rule  that  an  officer  paid  a  salary  shall  not  take  fees21  does  not  apply  to 
these  local  registrars  in  their  capacity  as  special  examiners.22  The  legislative 
history  of  the  exempting  provision  does  not  make  clear  the  special  cir- 
cumstances warranting  its  adoption.  When  the  amending  bill  was  intro- 
duced in  the  Legislature  in  1958  the  explanation  was  offered  that  it  was: 

.  . .  bringing  the  Act  into  line  with  what  is  actual  practice  and  has 
been  for  some  time.23 

The  agreements  of  the  government  with  the  local  registrars  concerning 
the  retention  of  fees  for  examinations  vary  from  individual  to  individual. 
For  example,  one  local  registrar  receives  for  his  own  use  two-thirds  of  all  fees 
collected  for  Supreme  Court  examinations  while  another  retains  only  the 
$5  hourly  fee  and  the  fee  for  the  oath  and  appointment  as  prescribed  in  the 
Tariff.  Examination  fees  for  1972  were  retained  in  the  following  amounts 
by  the  various  special  examiners  in  this  class: 


TABLE  II 

Local  Registrars  appointed 
prior  to  April  1,  1953 

Salary 

Fees  retained 
for  examinations 

1 

2 
3 

$15,804.25 
17,173.15 
21,449.50 

$    779.50 

383.50 

4,190.10 

3.    Appointed  Special  Examiners 

The  Judicature  Act  authorizes  the  appointment  of  "additional"  special 
examiners  by  the  Lieutenant  Governor  in  Council.24  Ten  specially  appointed 
special  examiners  now  hold  office,  four  of  whom  have  been  appointed  for 
Toronto.25  Nine  of  the  additional  examiners  were  appointed  by  the  judges 


20R.S.O.  1970,  c.  383,  s.  6. 

21The  Judicature  Act,  R.S.O.  1970,  c.  228,  s.  89. 

wibid.s.  89(2) (a). 

23Legislature  of  Ontario  Debates,  1958,  p.  74.  See  S.O.  1958,  c.  46,  s.  2. 

24R.S.O.  1970,  c.  228,  s.  102(2). 

**Ibid.  s.  102(3). 
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of  the  Supreme  Court  under  a  power  formerly  conferred  on  them  by  The 
Judicature  Act.26 

This  category  of  examiners  is  not  paid  by  salary  but  exclusively  by 
fees  prescribed  in  the  Tariff.  In  addition,  their  expenses  are  defrayed  to 
varying  degrees  by  a  provincial  subsidization  of  rentals  for  accommodation 
and  of  office  equipment.  There  is  apparently  no  uniform  standard  or  for- 
mula applied  in  the  allocation  of  the  subsidies.  In  some  cases  the  Province 
merely  continued  the  payments  made  by  the  municipalities  prior  to  the 
enactment  in  1968  of  The  Administration  of  Justice  Act.27  In  others,  free 
accommodation  is  provided  in  the  court  house.  In  still  others,  no  payments 
are  made.  The  diversity  in  practice  is  illustrated  in  the  following  Table. 

TABLE  III 

1972-73  PROVINCIAL  SUBSIDY  FOR 
RENTALS  AND  EXPENSES 


Specially  appointed  Special  Subsidy  for  Subsidy  for 

Examiners  (non  Civil  Servants)    Monthly  Rentals  Expenses 

1 
1 
1 
1 

Note:     These  figures  do  not  include  free  court  house  accommodation  accorded  to  some 
special  examiners. 

The  Tariff,  which  is  the  basis  of  charges  made  by  special  examiners 
for  their  services,  is  expressed  by  the  Rules  to  be  the  amount  that  may  be 
taxed  as  a  disbursement  in  a  taxation  of  costs.28  It  is  as  follows: 

TARIFF  B 

TARIFF  OF  DISBURSEMENTS 

FEES  PAYABLE  IN  THE  SUPREME  COURT  AND 
COUNTY  COURTS 

10.    To  special  examiner  for  each  person  examined: 

Supreme  County 
Court       Court 

(1)  appointment  1.00         1.00 

(2)  oath,  return  and  certificate  1.50         1.50 

( 3 )  conducting  examination  per  hour 

or  part  thereof  5.00         5.00 


$636.00 

$12,632.26 

370.00 

3,053.20 

166.00 

278.69 

924.00 

6,268.36 

26See  The  Judicature  Amendment  Act,  1968,  S.O.   1968,  c.  59,  s.  4  repealing  s. 

100(2)  and  substituting  a  new  subsection. 
27S.O.  1968,  c.  1. 
28Rule  683. 
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Note:  This  fee  shall  be  charged  on  a  cancelled  appointment  unless 
48  hours'  notice  of  cancellation  has  been  given  to  the  ex- 
aminer. 

(4)  for  copy  of  transcript, 

(a)  when  ordered  by  party  having  car- 
riage of  the  examination,  per  folio 

(100  words)   25  .25 

(b)  when  not  ordered  by  party  having 
carriage  of  the  examination,  to  first 
party    ordering,     per    folio     (100 

words)    25  .25 

(c)  when  ordered  by  any  other  party, 

per  folio  (100  words)  10  .10 

Note:  Where  a  transcript  is  ordered,  the  special  examiner  is  respon- 
sible for  the  filing  of  the  original  transcript  in  the  proper 
court,  and  no  additional  charge  shall  be  made  for  the  tran- 
script on  filing. 

(5)  attendance  out  of  office  per  mile  one  way       .20  .20 

(6)  for  a  reporter's  attendance  where  no  copy 
of  the  examination  is  ordered,  per  hour 

or  part  thereof  5.00         5.00 

Note:  A  charge  shall  not  be  made  under  this  item  where  the  re- 
porter is  a  salaried  employee  in  the  office  of  the  person  con- 
ducting the  examination. 

It  has  been  held  that  a  disbursement  claimed  by  a  solicitor  in  a  tax- 
ation for  amounts  paid  to  a  special  examiner  in  excess  of  that  permitted 
by  the  Tariff,  is  properly  allowable  as  a  disbursement.29  In  that  case  the 
Taxing  Officer  found  the  charge  "monstrously  excessive"  and  an  unreason- 
able one  for  the  examiner  to  make  but  not  an  unreasonable  one  for  the 
defendant's  solicitor  to  pay  on  his  client's  behalf. 

A  representative  sample  of  appointed  special  examiners  candidly  ac- 
knowledged to  us  that  they  do  not  consistently  abide  by  the  amounts  item- 
ized in  the  Tariff.  Some  of  their  practices,  which  were  discussed  at  a  semi- 
nar convened  by  the  Commission,  are  set  out  in  Appendix  I  to  this  chapter. 

There  is  no  express  legislative  prohibition  against  special  examiners 
making  charges  in  excess  of  the  Tariff.30 


wPrager\.  Kobayashi,  [1968]  1  O.R.  694. 

30This  is  in  contrast  to  the  provisions  of  The  Administration  of  Justice  Expenses 
Act  before  their  repeal  in  1968.  That  Act,  applicable  to  local  registrars  of  the 
Supreme  Court,  and  others  (but  not  by  its  terms  to  special  examiners),  pro- 
vided: 

"If  any  such  officer  wilfully  demands  or  receives  any  other  or  greater  fee, 
percentage  or  allowance  than  the  fee  percentage  or  allowance  to  which  he  is  en- 
titled under  this  Act  for  any  of  the  services  performed  by  him,  unless  allowed 
by  an  Act  of  the  Parliament  of  Canada  or  of  the  Legislature,  he  is  guilty  of  an 
offence  and  on  summary  conviction  is  liable  to  a  fine  of  $50."  R.S.O.  1960,  c.  5, 
s.  7  repealed  by  S.O.  1968,  c.  1,  s.  8. 
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At  least  seven  of  the  specially  appointed  special  examiners  are  Char- 
tered Shorthand  Reporters.  They  take  some  examinations  themselves  and 
retain  the  services  of  other  reporters  on  a  permanent  or  part-time  basis 
depending  on  the  volume  of  work.  The  qualifications  of  these  reporters  are 
in  no  way  certified  or  approved  by  the  Ontario  government.  Employment 
practices,  including  remuneration  of  the  reporters  and  their  typists,  vary 
considerably  from  office  to  office.31 

C.     Delays,  Overcharging  and  Office  Routine 

The  following  complaints  concerning  the  practices  of  certain  special 
examiners  have  been  brought  to  our  attention : 

( 1 )  (a)   delays  in  the  granting  of  appointments; 

(b)  the  charging  of  a  premium  for  early  appointments; 

(c)  the  giving  of  a  preference  to  certain  lawyers  in  appointments, 
for  example,  by  booking  blocks  of  appointments; 

(2)  serious  delays  in  the  delivery  of  ordered  transcripts; 

(3 )  the  charging  of  "expedite  fees"  for  delivery  of  transcripts; 

(4)  overcharging  on  Tariff  items 

(a)  by  charging  the  hourly  rate  for  the  examination  to  each 
solicitor  examining; 

(b)  by  charging  each  party  ordering  a  transcript  the  rate  set  for 
the  party  having  carriage  of  the  examination; 

(c)  by  failing  to  include  the  required  number  of  words  per  folio. 

The  special  examiners  with  whom  we  had  discussions  were  frank  to 
admit  the  extent  to  which  they  engaged  in  these  activities.  A  summary  of 
their  practices  appears  in  Appendix  I.  The  reasons  for  the  abuses  must  be 
considered  in  the  context  of  the  day-to-day  operations  of  special  examiners' 
offices.  Our  inquiries  revealed  a  number  of  problems  common  to  most  of 
them. 

The  examiners  frequently  are  unable  to  accommodate  counsel  with 
appointments  within  a  reasonable  time  from  the  request.  This  is  a  fluctuat- 
ing situation  and  is  dependent  on  the  backlog  of  ordered  transcripts  in  the 
particular  examiner's  office  as  well  as  the  number  of  outstanding  appoint- 
ments and  the  number  of  cancellations.  At  the  time  of  inquiry,  the  wait- 
ing period  for  appointments  was  in  some  cases  as  long  as  seven  weeks. 
Some  difficulties  in  securing  appointments  were  said  to  be  encountered  by 
solicitors  who  arrange  a  time  for  an  examination  in  advance  and  then 
canvass  the  various  examiners  for  an  opening  at  the  prearranged  time. 

In  no  case  did  an  examiner  admit  to  making  a  charge  for  an  appoint- 
ment except  as  provided  by  the  Tariff,  and  none  admitted  to  booking 


31  See  Appendix  I  to  this  chapter. 
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blocks  of  appointments.  One  examiner,  however,  questioned  the  practice 
of  certain  solicitors,  of  booking  appointments  under  one  style  of  cause 
and  conducting  examinations  in  an  unrelated  style.  The  assumption  was 
that  this  was  a  device  for  gaining  precedence  over  solicitors  who  make  ap- 
pointments in  the  ordinary  course  of  litigation. 

Certain  of  the  examiners  conceded  that  transcripts  ordered  in  the 
normal  course  would  have  an  average  delivery  time  of  up  to  two  months. 
Two  important  factors  influence  the  length  of  elapsed  time:  the  pressure  of 
business  in  the  examiner's  office  and  the  extent  to  which  counsel  engage 
in  the  practice  of  ordering  copy  "held"  following  an  examination  and  later 
order  a  transcript  for  immediate  delivery.  Transcripts  are  not  necessarily 
prepared  in  the  order  that  examinations  are  taken.  Preference  is  frequently 
given  to  urgent  cases  in  the  discretion  of  the  examiner. 

All  specially  appointed  special  examiners  with  whom  we  met  charge 
"expedite"  fees  in  some  situations.  What  orders  are  considered  "expedite", 
and  the  amount  and  manner  of  charging  the  fee,  vary  from  examiner  to 
examiner.32  Not  all  transcripts  which  are  prepared  within  a  shorter  than 
normal  time  are  "expedite".  Consideration  is  given  to  cases  on  the  list  for 
trial  and  to  urgent  cases.  Although  most  of  the  examiners  expressed  their 
dislike  of  making  the  extra  charge,  they  indicated  that  it  represented  pay- 
ment for  genuine  overtime  work  performed  mainly  by  the  reporters  who 
consent  to  give  the  extra  service  only  if  they  are  financially  rewarded  for  it. 
The  extent  to  which  the  reporter  and  not  the  examiner  takes  the  benefit 
of  the  payments  was  not  made  clear. 

A  number  of  explanations  for  overcharging  were  put  forward: 

(a)  difficulties  of  interpretation  of  the  Tariff; 

(b)  failure  of  the  examiner  to  count  the  words  typed  per  page;  and 

(c)  impossibility  of  following  the  regulation  with  regard  to  the  format 
transcripts  should  follow,  while  at  the  same  time  producing  a 
clear  and  legible  document. 

The  Regulations  specifying  the  format  are  as  follows: 

1.  In  this  Regulation,  "page"  means  a  typewritten  page  containing 
at  least  500  words  in  forty-seven  single-spaced  lines. 

2.  Shorthand  notes  of  evidence  shall  be  transcribed  on  good  quality 
paper  approximately  11  inches  long,  SVi  inches  wide  and  16M 
weight  with  a  margin  on  the  left  side  and  every  tenth  line  num- 
bered consecutively  from  top  to  bottom. 

3.  In  all  transcripts  of  viva  voce  evidence,  a  question  shall  be  pre- 
ceded by  the  letter  "Q"  and  the  answer  which  shall  continue  on  the 
line  on  which  the  question  concludes,  by  the  letter  "A",  with  no 
double  spacing  between  an  answer  and  the  following  question 
to  the  same  witness  by  the  same  person. 


32See  Appendix  I. 
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4.  The  transcript  of  evidence  shall  contain  an  index  showing  the 
name  of  each  witness  with  a  page  reference  to  where  his  examina- 
tion in  chief  commences,  his  cross-examination  commences  and 
his  re-examination  commences,  and  shall  contain  also  a  list  of 
the  exhibits  and  their  numbers/™ 

When  a  special  examiner  is  appointed  for  a  county  the  local  registrar 
does  not  cease  to  be  ex  officio  a  special  examiner  and  in  some  areas  these 
two  classes  of  special  examiner  operate  in  competition.  Until  recently  in 
Windsor,  for  example,  the  appointed  special  examiner  (who  contracts 
for  the  services  of  American  court  reporters  through  an  agency  in  Detroit), 
not  the  local  registrar,  was  retained  by  most  Windsor  lawyers  for  the  con- 
duct of  examinations  despite  the  consistent  charges  above  Tariff  made  for 
those  services. 

The  reporter's  job  requires  the  devotion  of  substantial  amounts  of 
overtime.  This  seems  to  be  due  to  a  number  of  factors:  the  volume  of  work; 
the  unpredictability  of  the  requirement  of  transcription  (notes  are  often 
requested  to  be  "held"  and  a  substantial  number  of  notes  taken  are  never 
ordered  to  be  transcribed);  and  the  frequency  with  which  short  notice  is 
given  for  fast  copy. 

One  examiner  described  the  reporter's  position  as  follows: 

It  is  estimated  each  reporter  spends  an  average  of  four  hours  to 
process  each  hour  of  shorthand  taken.  This  includes  checking  names, 
streets,  references,  spellings,  dictation,  liaison  with  typist,  checking 
final  typescript,  collating,  typing  and  stapling  covers. 

Reporters  in  this  office  work  an  average  of  60  hours  each  week. 
Their  output  varies  according  to  the  skill  and  experience  of  each 
individual  —  from  the  neophyte  at  an  estimated  $100  per  week  to 
the  more  experienced  reporter  at  $225  per  week.  This,  of  course,  is  a 
gross  figure  and  is  subject  to  typists'  fees,  dictating  and  typing  equip- 
ment costs  and  other  expenses. 

Expedited  delivery  accounts  for  only  6%  of  all  transcripts.  It 
must  be  noted,  however,  that  this  in  no  way  reflects  the  tremendous 
pressure  brought  to  bear  upon  the  reporter  to  transcribe  a  case  out 
of  date  order.  The  reporter  must  constantly  juggle  his  work  load  to  ac- 
commodate the  lawyers'  requests,  so  that  a  case  which  has  been  taken 
only  two  weeks  previously  may  very  well  take  precedence  over  another 
case  which  was  taken  two  months  before,  for  no  other  reason  than 
pressure  from  the  lawyers  involved.  This  is  grossly  unfair  to  the  lawyer 
who  does  patiently  await  his  turn,  and  certainly  places  a  tremendous 
psychological  burden  on  the  reporter. 

The  examiners  are  restricted  in  the  expansion  of  their  regular  report- 
ing staff  by  an  apparently  general  shortage  of  qualified  and  reliable  short- 


33R.R.O.  1970,  Reg.  546,  ss.  1,  2,  3,  4;  R.R.O.  1970,  Reg.  141,  ss.  1,  2,  3,  4. 
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hand  reporters.  Casual  staff  regularly  employed  with  parliamentary  reporting 
services,  salaried  court  reporters  and  reporting  agencies  are  engaged  by  the 
examiners  to  supplement  their  more  or  less  permanent  staff.  These  re- 
porters obviously  owe  their  primary  responsibility  to  another  employer  and 
are  not  subject  to  the  type  of  supervision  and  control  which  could  be 
exercised  over  full-time  employees. 

Cancellations  of  appointments  on  short  notice  occur  with  disruptive 
regularity.  One  special  examiner  has  estimated  that  his  office  receives  50 
short  notice  cancellations  a  week.  This  is  not  only  wasteful  of  the  ex- 
aminer's time  but  reflects  adversely  on  the  efficient  administration  of  the 
courts.  The  examiner's  office  is  not  adequately  compensated  for  the  lost 
time  by  the  Tariff  chargeable  on  cancellations.  Substitute  examinations 
usually  cannot  be  arranged  on  short  notice  even  though  regular  bookings 
may  be  as  much  as  seven  weeks  in  arrears. 

Certain  counsel  are  habitually  late  in  the  payment  of  their  accounts. 
The  failure,  for  lengthy  periods,  to  meet  their  obligations  is  in  many  in- 
stances attributed  by  them  to  delays  in  receiving  funds  from  the  legal  aid 
office,  although  the  implication  of  the  legal  aid  system  in  delays  would  not 
appear  to  be  justifiable.34 

Counsel  sometimes  evade  the  Tariff  by  selling  photo  copies  of  tran- 
scripts to  opposing  counsel,  thereby  depriving  the  special  examiners  of 
fees  for  extra  copies.  It  is  on  the  extra  copies  that  the  special  examiners 
rely  heavily  for  a  profit. 

The  remuneration  of  the  special  examiners  and  their  reporters  is 
largely  dependent  on  the  fees  prescribed  by  the  Tariff.35  We  received  rep- 
resentations that  the  amounts  so  fixed  are  too  low  to  generate  an  adequate 
income  and  have  found  that  there  is  in  fact  a  wide  disparity  in  the  incomes 
derived.  Because  of  the  view  we  take  of  the  fee  system  later  in  this 
chapter,  we  express  no  opinion  on  the  adequacy  of  the  Tariff  in  this  regard. 

D.     Conclusions  and  Proposals  for  Reform 

In  the  designation  of  ex  officio  special  examiners  and  in  the  appoint- 
ment of  "additional"  special  examiners  regard  has  been  had  for  the  ad- 
ministrative or  stenographic  qualifications  of  the  examiners  rather  than  for 
their  knowledge  of  the  law  or  rules  of  evidence.  Special  examiners  receive 
no  training  for  their  job  and  there  is  no  realistic  supervision  of  the  exercise 
of  their  duties.  The  Inspector  of  Legal  Offices  with  the  limited  resources 
at  his  command,  does  investigate  complaints  brought  to  his  attention  in 
the  administration  of  the  offices  and  the  rulings  of  the  examiners  are  sub- 
ject to  review  on  a  motion.  Neither  of  these  safeguards,  however,  is  ade- 
quate to  overcome  the  fundamental  deficiencies  in  the  structure  of  the 
office. 


34R.R.O.  1970,  Reg.  557,  s.  105  provides  that  a  solicitor  who  has  made  out-of- 
pocket  disbursements  may  apply  to  the  Legal  Accounts  Officer  for  reimbursement 
from  time  to  time  prior  to  the  submission  of  his  account. 

35To  a  certain  degree,  of  course,  the  provincial  subsidies  must  also  be  considered. 
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1.    Ridings 


Although  the  Rules  of  Practice  require  that  the  special  examiner  rule 
on  the  validity  of  an  objection  before  it  may  be  reviewed  on  a  motion  to 
the  court,30  it  is  common  practice  for  counsel  to  agree  to  waive  rulings  as  a 
prerequisite  to  making  a  motion.  In  a  letter  to  the  Commission,  a  member 
of  the  bar  expressed  a  commonly  held  view  that:37 

The  office  of  the  Special  Examiner  is  an  anachronism.  There 
must,  of  course,  be  a  right  prior  to  trial  to  take  the  evidence  of  parties 
under  oath  and  my  own  view  ...  is  that  this  should  be  enlarged  to 
include  the  taking  of  the  evidence  of  witnesses. 

With  respect  to  Discoveries  and  the  refusal  to  answer  questions, 
I  think  that  a  ruling  by  a  Special  Examiner  is  of  no  assistance  in  most 
cases. .  .  .  We  are  dealing  with  Special  Examiners  who  are  really  ste- 
nographers. I  would  suggest  that  [on]  any  question  as  objected  to  by 
opposing  counsel,  that  no  ruling  be  required  but  counsel  be  obliged  to 
state  on  the  record  the  basis  for  the  objection.  Then  this  basis  and 
none  other  would  be  the  subject  matter  of  consideration  by  way  of 
motion.  If  the  objection  turns  out  to  be  unsupported,  then  the  question 
of  costs  could  adequately  compensate  the  other  party. 

Objections  to  questions  in  many  instances  are  a  tactical  device  used  by 
counsel  to  "buy  time"  to  prepare  an  answer.  It  is  safe  to  say  that  in  the 
majority  of  cases  where  an  objection  has  been  made,  a  motion  is  never 
brought  to  enforce  the  answer.  Many  of  the  special  examiners  operate  a 
number  of  examining  rooms  concurrently  and  are  not  present  to  make  rul- 
ings as  objections  are  made.38 

We  have  recommended  elsewhere  the  adoption  of  a  policy  of  appoint- 
ing local  registrars  and  County  Court  clerks  with  legal  qualifications.39  If 
lawyers  were  appointed,  it  would  be  appropriate  to  provide  for  rulings  by 
the  ex  officio  special  examiners  with  rights  of  appeal  as  from  an  interlocutory 
order  made  by  the  Master  or  local  master.  Consideration  might  then  be  given 
to  prescribing  sanctions  for  frivolous  refusals  to  answer  questions  ruled  valid 
by  the  examiners.  Where  special  examiners  do  not  have  legal  qualifications, 
we  believe  that  their  power  to  make  rulings  should  be  removed.  The  ex- 
aminers should  retain  the  responsibility  for  the  administrative  machinery 
necessary  for  the  scheduling  of  appointments,  the  taking  of  evidence  and 
the  production  of  transcripts  but  decisions  with  respect  to  any  matters  in 
dispute  concerning  the  conduct  of  the  proceedings  or  the  validity  of  ques- 
tions on  examinations  should  be  made  in  the  first  instance  by  the  Master 
or  local  master.  There  should  be  a  requirement  that  examinations  be  con- 
ducted in  close  physical  proximity  to  the  offices  of  the  Master  or  local 
master. 39a  The  system  should  be  designed  so  that  those  empowered  to  make 


36Rules  342,  343. 

37See  also  Haines,  "Examinations  for  Discovery",  [1955]  Law  Society  Special 
Lectures  23,  30-31. 

38The  practice  of  conducting  examinations  in  the  absence  of  the  examiner  is  pro- 
hibited by  the  terms  of  The  Judicature  Act,  R.S.O.  1970,  c.  228,  s.  102(4). 

39See  chapter  1. 

39a77z£>  Judicature  Act,  R.S.O.  1970,  c.  228,  s.  91  now  provides  for  the  keeping  of 
certain  offices  at  or  adjacent  to  Osgoode  Hall  in  Toronto  but  specifically  excepts 
those  of  special  examiners. 
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rulings  will  be  immediately  available  when  objections  are  made  and  so  as  to 
discourage  the  making  of  purely  tactical  objections  to  questions. 

2.    Status 

We  have  considered  a  number  of  suggestions  directed  at  ensuring  bet- 
ter service  at  an  acceptable  cost  to  litigants,  namely: 

(1)  Establishing  a  completely  private  enterprise  system.  This  would 
entail  abolition  of  the  Tariff  and  permitting  counsel  to  engage 
persons  of  their  choice  to  take  examinations  at  the  most  favour- 
able cost  that  could  be  negotiated. 

(2)  Retaining  the  present  system  with  modifications  such  as  the  es- 
tablishment of  a  central  booking  office,  drawing  on  a  govern- 
ment "overflow"  pool  of  typists  to  prepare  transcripts,  revising 
the  Tariff,  increasing  the  provincial  subsidies  to  examiners,  auth- 
orizing the  examiners  to  appoint  deputies  etc. ;  and 

(3)  Bringing  all  the  special  examiners  and  their  employees  within 
the  civil  service.40 

For  reasons  of  economy,  better  service  to  litigants,  increased  super- 
vision and  control  and  exploitation  of  technological  advances,  we  believe 
that  the  best  system  for  Ontario  is  for  all  special  examiners  and  their  staffs 
to  be  appointed  to  the  salaried  civil  service.  They  should  be  under  the 
ultimate  supervision  and  control  of  the  Provincial  Director  of  Court  Ad- 
ministration41 for  the  performance  of  their  administrative  duties.  The  Pro- 
vincial Director  should  have  the  responsibility  for  developing  standards  of 
performance  and  for  defining  acceptable  time  limits  for  the  giving  of  ap- 
pointments and  the  delivery  of  transcripts,  etc. 

A  Tariff  of  fees  payable  by  litigants  should  remain  in  force  but  the 
examiners  and  reporters  should  be  paid  entirely  by  salary  without  the 
retention  of  fees.  Compensation  for  work  necessarily  performed  outside 
regular  working  hours  should  be  based  on  a  reasonable  rate  for  overtime. 
The  Tariff,  however,  should  be  rationalized  and  the  penalty  for  cancella- 
tion on  short  notice  should  be  increased  so  as  to  be  a  real  deterrent. 

We  do  not  concur  with  the  view  that  the  "profit  motive"  underlying  part 
of  the  present  system  is  conducive  to  greater  efficiency.  No  scheme  should 
be  predicated  on  unreasonably  long  working  hours  for  any  group  of  indi- 
viduals. 


40 We  also  had  reference  to  the  procedure  in  the  Federal  Court  where  an  examina- 
tion for  discovery  may  take  place  before: 

(a)  an  examiner  who  is  a  prothonotary; 

(b)  a  person  agreed  upon  by  the  parties  who  may  be  a  verbatim  reporter;  or 

(c)  some  other  person,  who  may  be  a  judge,  if  the  court  so  orders. 

The  examination  ordinarily  takes  place  under  oath  and  must  be  taken  down  and 
transcribed  by  a  verbatim  reporter  supplied  by  the  examining  party.  .  .  .  Rulings 
on  controversial  questions  may  be  made  by  an  examiner  who  is  a  prothonotary 
or  a  judge.  Where  the  examiner  is  not  a  judge,  the  controversy  must  be  resolved 
by  application  to  the  court:  Rule  465  as  discussed  in  the  Federal  Court  of 
Canada,  Manual  of  Practice,  71. 
41See  Part  I,  chapter  2. 
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If  our  recommendations  are  adopted,  a  reasonable  allowance  should 
be  made  to  the  ex  officio  special  examiners  appointed  before  April  1,  1953 
for  the  loss  of  their  right  to  retain  fees.  Preference  should  be  given  in  the 
appointment  of  "additional"  special  examiners  to  the  present  incumbents. 

3 .    Reporters  for  Special  Examiners 

Reporters  for  special  examiners  may  be  the  court  reporter,  a  reporter 
appointed  for  the  purpose  of  examinations,42  a  freelance  reporter  hired  on 
a  per  diem  basis  or  a  salaried  employee  of  a  court  office  or  of  a  specially 
appointed  special  examiner.43  Some  typists  or  transcribers  are  civil  servants 
and  some  are  not.  We  recommend  that  reporters  and  transcribers  be 
brought  within  the  civil  service  wherever  possible.  The  use  of  freelance 
staff  should  be  kept  to  a  minimum  and  should  be  under  effective  super- 
vision. 

The  comments  that  we  make  in  chapter  4  with  respect  to  the  quali- 
fications and  training  of  court  reporters  are  relevant  here.  Of  particular 
relevance  is  our  discussion  of  electronic  reporting.44  In  certain  locations 
the  equipment  is  used  exclusively  and  in  others  it  is  used  as  a  backup,  that 
is,  the  reporter  or  his  transcriber  uses  the  tape  to  verify  words  which  are 
not  clear  from  the  notes. 

Recent  innovations  in  electronic  recording  have  made  possible  the 
production  of  a  master  cassette  from  which  duplicates  can  be  made  avail- 
able to  counsel  within  minutes  at  a  moderate  charge.  We  understand  that 
the  Ministry  of  the  Attorney  General  is  conducting  tests  of  this  type  of 
equipment  which  shows  particular  promise  for  use  in  examinations  where 
voice  identification  is  seldom  a  problem.  The  availability  of  a  tape  recording 
of  the  oral  proceedings  will  almost  certainly  reduce  the  demands  for 
official  typed  transcripts.  As  a  result,  production  delays  should  be  curtailed. 

The  skills  necessary  to  operate  the  electronic  equipment  are  not  as 
great  as  for  reporting  by  the  traditional  means.  With  the  more  general 
adoption  of  reporting  examinations  electronically,  it  may  become  appro- 
priate for  a  corps  of  examination  reporters  to  be  established,  apart  from 
the  court  reporter  classification.45  We  believe  that  efforts  should  be  con- 
centrated on  perfecting  means  of  recording  examinations  electronically  and 
that  this  will  be  facilitated  by  bringing  the  examiners  and  their  staff  within 
the  civil  service. 


Summary  of  Recommendations 


Section  102(6)  of  The  Judicature  Act  should  be  amended  to  eliminate 
the  reference  to  the  stenographic  reporter  for  the  County  Court. 


42Examination  reporters  who  are  civil  servants  have  been  appointed  in  Halton, 

Niagara  North,  Middlesex,  Nipissing,  Niagara  South  and  Wellington. 
43See  Appendix  I. 
44At  p.  60  is  a  list  of  the  locations  where  electronic  equipment  is  now  used  in 

examinations. 
45A  regulation  under  The  Administration  of  Justice  Act  has  recently  been  made 

providing   for   a   new   freelance   category,    "Electronic    Recording    Equipment 

Operator  and  Dicta-typist":  O.  Reg.  494/73,  s.  4. 
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2.  Section  102(7)  of  The  Judicature  Act  should  be  amended  to  empower 
the  Lieutenant  Governor  in  Council  to  appoint  deputy  special  ex- 
aminers as  the  circumstances  warrant. 

3.  Section  6  of  The  Public  Officers'  Fees  Act  should  be  repealed. 

4.  Where  special  examiners  are  not  legally  trained,  rulings  on  the  validity 
of  objections  to  questions  should  be  determined  in  the  first  instance 
by  the  Master  or  local  master. 

5.  Where  the  special  examiners  are  not  legally  trained,  their  offices 
should  be  in  close  proximity  to  those  of  the  Master  or  local  master. 

6.  The  system  should  be  designed  so  that  those  empowered  to  make 
rulings  will  be  immediately  available  when  objections  are  made  and 
so  as  to  discourage  the  making  of  purely  tactical  objections  to  ques- 
tions. 

7.  All  special  examiners  and  their  staff  should  be  salaried  civil  servants. 

8.  They  should  be  under  the  ultimate  supervision  and  control  of  the 
Provincial  Director  of  Court  Administration. 

9.  They  should  retain  no  fees.  Additional  compensation  necessitated  by 
overtime  work  should  be  paid  in  the  form  of  reasonable  overtime 
pay. 

10.  The  Tariff  should  continue  as  the  basis  for  payments  of  fees  by  liti- 
gants. It  should  be  rationalized  particularly  in  respect  of  the  costs  of 
copies  of  transcripts,  and  the  fee  for  short  notice  cancellation  of 
appointments  should  be  increased  to  discourage  abuses. 

11.  Adequate  recompense  should  be  made  to  ex  officio  special  examiners 
appointed  before  April  1,  1953  for  loss  of  their  right  to  retain  fees. 

12.  In  the  appointment  of  "additional  examiners"  to  the  civil  service, 
preference  should  be  given  to  the  present  incumbents. 

13.  Efforts  should  be  concentrated  on  the  perfection  of  techniques  to 
record  examinations  electronically. 


Special  Examiners 
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A.     Introduction 

The  procedures  governing  the  conduct  of  civil  proceedings  in  the 
Supreme  Court  and  County  and  District  Courts,  subject  to  express  statutory 
provisions,  are  set  out  in  the  Rules  of  Practice.  These  procedures  are 
adopted  where  appropriate  in  other  courts.  The  Rules  provide  for  the 
institution  of  proceedings  to  be  followed  by  a  series  of  steps  designed  to 
narrow  and  define  the  issues  and  generally  prepare  the  case  for  trial.  They 
consist  of  the  exchange  of  pleadings  in  which  admissions  of  material 
allegations  are  to  be  made1  and  "discovery",  a  term  used  broadly  to  in- 
clude examination  for  discovery  (an  oral  examination  of  a  party  before 
trial,  touching  the  matters  in  question  by  any  party  adverse  in  interest), 
production  of  documents,  medical  examination,  inspection  of  property, 
cross-examination  on  an  affidavit  and  examination  of  a  witness  on  a 
pending  motion.  The  Rules  do  not  prescribe  the  holding  of  a  "pre-trial 
conference"  although  there  is  nothing  to  preclude  the  informal  convening 
of  such  a  conference,  as  we  shall  discuss  later.la  It  is  sometimes  suggested 
that  the  pre-trial  conference  serves  the  same  general  purpose  as  examina- 
tion for  discovery  and  that  its  widespread  employment  in  the  United 
States  may  be  attributed  to  the  deficiency  in  American  jurisdictions  of 
procedures  for  a  broad  oral  examination  for  discovery.  Most,  if  not  all 
jurisdictions  in  the  United  States,  however,   do  have  provision  for  oral 


1See  Rules  144,  146  and  678.  The  rule  governing  the  admission  of  allegations  is 
more  honoured  in  its  breach  than  its  observance. 

laSee  generally  Watson  and  Barber,  Annual  Survey  of  Canadian  Law:  Civil  Pro- 
cedure, 4  Ottawa  L.  Rev.  132,  167-72  (1970). 
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examination  for  discovery  (usually  termed  "depositions  upon  oral  examina- 
tion") and  its  scope  tends  to  be  broader  in  the  United  States  than  in  On- 
tario. In  addition,  discovery  may  extend  to  non-party  witnesses. 

The  pre-trial  conference  was  introduced  into  the  United  States  Federal 
Rules  of  Civil  Procedure  in  1938  together  with  the  introduction  of  broad 
oral  examination  for  discovery.2 

In  Nova  Scotia  the  pre-trial  conference  subsists  with  oral  examina- 
tion for  discovery  of  both  party  and  non-party  witnesses. 

B.     Nature  and  Purpose  of  the  Pre-trial  Conference 

The  typical  pre-trial  conference  is  a  conference  attended  by  counsel 
in  the  case  and  a  judge  or  other  judicial  officer  several  weeks  before  the 
trial  date  after  all  other  pre-trial  proceedings  have  been  completed.  The 
nature  of  the  conference  varies  widely  from  jurisdiction  to  jurisdiction. 
It  ranges  from  a  statement  of  agreed  facts  to  provision  for  repleading,  a 
device  for  consolidating  motions,  and  a  settlement  conference  or  any  com- 
bination thereof.  It  may  be  little  more  than  a  series  of  detailed  forms  which 
are  designed  to  ensure  that  counsel  are  fully  prepared  for  trial.  In  some 
cases  it  amounts  to  a  trial  before  an  arbitrator  whose  decision  is  not  bind- 
ing. The  objects  of  pre-trial  are  usually  acknowledged  to  be  the  shortening 
of  trial  time  by  a  clarification  and  reduction  of  issues,  and  by  limiting  the 
number  of  witnesses,  etc.,  and  the  improvement  of  the  quality  of  the  trial 
by  increasing  the  preparedness  of  counsel,  by  facilitating  the  avoidance  of 
surprise  and  by  generally  aiding  the  clear  presentation  of  the  case.  It  is 
not  generally  agreed  whether  the  object  of  aiding  the  disposition  of  the  case 
should  include  the  active  judicial  encouraging  of  settlement.  Although 
settlement  may  be  the  by-product  of  pre-trial,  it  is  not  necessarily  pre- 
scribed or  considered  to  be  an  objective. 

1 .    In  the  United  States 

The  use  of  the  pre-trial  conference  became  prevalent  with  its  intro- 
duction into  the  Federal  Rules  of  Civil  Procedure  in  1938.3  It  has  since 
been  adopted  in  one  form  or  another  in  most  state  jurisdictions.4  Gener- 
alizations about  the  American  experience  are  difficult  as  the  following  pas- 
sage illustrates: 

Our  conference,  however,  has  turned  out  to  be  so  variable  as  to  com- 
plicate assessment,  comparative  or  otherwise.  It  appears  in  the  Federal 
Rules  as  a  device  to  be  used  in  the  court's  discretion.  In  some  courts 
it  is  used  hardly  at  all;  in  others  it  is  regularly  used  but  in  a  perfunc- 
tory way;  in  still  others  it  is  cultivated  intensively.  The  pre-trial  con- 
ference figures  importantly  in  the  conduct  of  large,  complex  cases 
where  it  has  been  used  under  strong  judicial  initiative  and  impulsion 


2See  United  States  Federal  Rules  of  Civil  Procedure,  Rules  16  and  30. 

3Rule  16.  See  James,  Civil  Procedure  223  (1968). 

4By  1955,  41  states  authorized  the  pre-trial  conference  procedure:   Barron  and 

Holzoff,  Federal  Practice  and  Procedure  833  (1960). 

to  organize  the  conduct  of  discovery  by  the  parties,  to  concentrate  the 
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parties'  interlocutory  motions,  to  frame  issues  of  fact  and  law  super- 
seding the  pleadings  pro  tanto,  and  to  make  other  arrangements  antici- 
pating ultimate  trial.  Discussion  of  settlement  comes  in  quite  naturally, 
and  is  encouraged  and  even  initiated  by  some  judges.5 

The  utility  of  pre-trial  is  a  matter  on  which  there  is  little  agreement. 
The  view  that  trials  are  shortened  and  settlement  rates  increased  has  been 
expressed  by  many  judges  in  the  United  States  based  upon  personal  ob- 
servations of  the  operation  of  pre-trial.  The  most  extensive  objective  study 
of  the  subject  casts  doubt  on  these  conclusions.0  The  results  of  that  study, 
conducted  by  Professor  Maurice  Rosenberg  in  New  Jersey  in  1964,  show 
that  the  length  of  trials  is  not  statistically  reduced  and  that  there  is  no 
increase  in  the  number  of  cases  settled  before  trial.  The  study  revealed, 
however,  an  improvement  in  the  quality  of  trials  following  pre-trial.  Counsel 
were  found  to  be  better  prepared,  a  clear  presentation  of  the  opposed 
theories  of  the  case  was  more  common,  gaps  and  repetition  in  the  evidence 
was  reduced  and  tactical  surprise  curbed.7 

The  general  applicability  of  Professor  Rosenberg's  conclusions  is  fre- 
quently challenged8  and  the  pre-trial  conference  continues  to  be  widely  em- 
ployed in  the  United  States,  although  there  would  appear  to  be  a  trend 
away  from  making  it  mandatory.  Instead,  a  more  flexible  and  selective 
device  —  pre-trial  only  at  the  request  of  counsel  or  at  the  direction  of  the 
court  —  is  being  fostered. 

2.    In  Canada 

Alberta,9  British  Columbia10  and  Nova  Scotia11   all  have  rules  of 


5Kaplan,  "An  American  Lawyer  in  the  Queen's  Courts:  Impressions  of  English 
Civil  Procedure",  69  Mich.  L.  Rev.  821,  827  (1971). 

6See  Rosenberg,  The  Pre-trial  Conference  and  Effective  Justice  (1964).  Profes- 
sor Rosenberg  selected  1,500  personal  injury  cases  to  be  tried  by  jury  as  a  con- 
trol group  and  1,500  at  random  as  an  experimental  group.  The  rule  making 
pre-trial  mandatory  was  suspended  for  the  experimental  group  and  no  pre-trial 
was  held  in  cases  in  that  group  unless  requested.  All  cases  in  the  control  group 
were  pretried  as  usual. 

7Todd,  "Pre-trial  Revisited",  50  ludicature  153  (1967).  See  also  Professor  Rosen- 
berg's summary  in  "Devising  Procedures  that  are  More  Civil  to  Promote  Justice 
that  is  Civilized",  69  Mich.  L.  Rev.  797,  804-07  (1971). 

8See,  for  example,  Becker,  "Efficient  Use  of  Judicial  Resources"  43  F.R.D.  421 
(1967)  in  which  Chief  Justice  Becker  of  the  United  States  District  Court  for  the 
Western  District  of  Missouri  concludes  from  his  experience  in  the  use  of  the 
"accelerated  docket"  with  mandatory  pre-trial  that  it  is  effective  in  speeding  up 
case  disposition.  He  places  reliance  on  an  experiment  which  was  conducted  dur- 
ing one  accelerated  docket  in  which  compulsory  pre-trial  was  suspended  and  the 
results  compared  with  the  preceding  one  when  pre-trial  was  mandatory  as 
follows: 


Cases  Set 

Cases  Tried 

Cases  Terminated  Without  Trial 

Cases  Removed  from  Docket  Unterminated 

Total  Terminated 
9Alberta  Rules  of  Court  1968,  Rule  219. 
10British  Columbia  Supreme  Court  Rules  1961,  0.34a 
nCivil  Procedure  Rules  1971,  Rule  26. 
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general  application  authorizing  the  holding  of  pre-trial  conferences.  In 
British  Columbia  the  procedure  is  optional  with  counsel  and  has  rarely 
been  invoked  since  its  inception  in  1961.12  In  Alberta,  pre-trial  was  intro- 
duced in  1969  and,  as  in  British  Columbia,  is  invoked  only  at  the  instance 
of  counsel.  Although  rarely  used,  it  has  been  effective  in  a  number  of  com- 
plex cases.13 

The  Nova  Scotia  rule,  adopted  in  1968,  authorizes  the  holding  of  a 
pre-trial  conference  at  the  request  of  either  party  or  at  the  direction  of  the 
court.  The  procedure  is  currently  used  in  approximately  20%  of  cases, 
two-thirds  at  the  request  of  counsel  and  the  other  third  at  the  direction  of 
the  judge  assigned  to  hear  the  case.  Chief  Justice  Cowan,  Chief  Justice  of 
the  Trial  Division,  Supreme  Court  of  Nova  Scotia,  in  correspondence  with 
the  Commission  provided  the  following  memorandum  concerning  the  use  of 
pre-trial  conferences  in  Nova  Scotia: 


MEMORANDUM 

re  use  of  pre-trial  conferences 
in  Nova  Scotia 

R.l,  Order  XXXII  of  the  Rules  of  the  Supreme  Court  of  Nova 
Scotia,  as  amended  1968,  provide  for  a  pre-trial  conference.  New 
Civil  Procedure  rules  have  been  adopted,  December  2,  1971,  effective 
March  1,  1972,  and  r.26.01  deals  with  pre-conference  procedure  and 
has  substantially  the  same  effect  as  existing  r.  1  of  Order  XXXII.  .  .  . 

1 .  How  frequently  is  the  procedure  invoked? 
In  approximately  20%  of  civil  cases. 

2.  By  whom  is  it  usually  invoked? 

In  two-thirds  of  the  cases  by  the  solicitors  involved  and  one- 
third  by  the  judge  assigned  to  hear  the  case. 

3.  In  what  type  of  case  is  the  procedure  invoked? 

In  civil  cases  of  all  kinds,  with  or  without  a  jury.  If  it  appears 
that  the  case  is  likely  to  be  long  and  more  than  one  day  has  been 
set  aside  for  trial,  the  judge  will,  in  the  absence  of  an  application  by 
counsel,  suggest  that  a  pre-trial  conference  take  place.  It  is  desirable 
that  the  pre-trial  conference  take  place  at  least  two  weeks  before  the 
trial.  Sometimes,  one  of  the  court  officials  who  knows  that  the  case 
is  likely  to  take  some  considerable  time,  will  suggest  to  the  judge  that 
a  pre-trial  conference  be  called.  The  judge  will  normally  agree  and 
suggest  a  date,  which  is  then  passed  on  to  counsel  by  the  court  official. 


^Correspondence  between  the  Commission  and  Mr.  Justice  W.  Kirke  Smith,  justice 

of  the  Supreme  Court  of  British  Columbia. 
13Letter  to  the  Commission  from  Chief  Justice  Milvain,  Chief  Justice  of  the  Trial 

Division,  Supreme  Court  of  Alberta. 
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4.  Before  whom  does  the  conference  take  place? 

This  is  normally  the  judge  who  is  assigned  to  hear  the  case  but, 
if  he  should  be  absent  on  circuit,  or  otherwise  occupied,  one  of  the 
other  judges  of  the  Trial  Division  will,  by  arrangement,  preside  at 
the  conference. 

5.  How  is  the  person,  before  whom  the  conference  is  conducted, 
chosen  or  appointed? 

The  judge  who  is  assigned  to  hear  the  case  normally  decides  that 
he  will  preside  at  the  pre-trial  conference.  If  he  should  be  absent,  etc. 
a  court  official  who  is  in  touch  with  the  docket  will  arrange  for  another 
judge  to  preside. 

6.  In  general,  what  matters  are  usually  discussed  or  canvassed 
at  the  conference? 

It  is  usual  to  start  with  the  statement  of  claim  and  to  ascertain 
what  matters  are  agreed  upon  and  what  are  contested.  It  often  de- 
velops that  the  defendant  will  not  admit  an  allegation  in  the  statement 
of  claim  in  the  form  in  which  it  is  stated,  but  is  prepared  to  admit  it 
subject  to  certain  qualifications  and  sometimes  is  prepared  to  admit  it, 
provided  that  the  plaintiff  agrees  to  call  certain  witnesses  or  company 
officers  and  place  them  on  the  stand  and  make  them  available  for 
cross-examination.  Similarly,  the  defence  is  gone  through  to  see  what 
allegations,  if  any,  in  the  defence  can  be  admitted.  In  the  course  of 
this  procedure,  the  main  points  at  issue  emerge  and  can  be  clarified 
and  stated. 

The  second  matter  for  consideration  is  the  listing  of  documents 
and  the  admission  of  copies  or  of  originals  and  the  making  of  admis- 
sions as  to  sending  and  receipt  of  such  documents,  etc.  Often,  it  can 
be  agreed  that  the  plaintiff  will  prepare  a  folder  which  can  then  be 
marked  Exhibit  1,  containing,  say,  25  documents  in  chronological  or 
some  other  order,  numbered  1  to  25,  with  an  index  sheet  identifying 
each  document  by  number,  date,  content,  etc.  Arrangements  are 
made  for  sufficient  copies  so  that  the  presiding  judge  will  have  one, 
the  witnesses  will  have  one,  the  court  reporter  will  have  one  and  each 
counsel  will  have  such  a  folder  with  copies  of  documents. 

The  next  question  discussed  is  as  to  whether  or  not  there  is  any 
preliminary  question  of  law  which  can,  perhaps,  be  submitted  in 
advance  of  the  actual  trial  and  decided.  This  may  shorten  the  trial  or 
may  result  in  a  settlement.  See  for  example,  Bacon  American  Corpo- 
ration v.  Orion  Insurance  Company  Limited  (1969),  67  D.L.R.  (2d) 
75.  This  was  an  application  made  to  me  shortly  after  the  pre-trial 
conference  rules  were  made  effective  February  1,  1968.  The  matter 
had  been  set  down  for  trial  on  February  15,  1968,  and  the  plaintiff 
had  two  witnesses  living  in  Indiana,  who  were  required  to  give  evidence 
on  the  question  of  the  amount  of  a  fire  loss.  At  the  pre-trial  confer- 
ence, it  was  agreed  that  a  preliminary  question  would  be  decided  by 
me  as  to  the  applicability  and  effect  of  the  one-year  period  of  limita- 
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tion  prescribed  in  the  Insurance  Act.  Admissions  of  fact  in  the  docu- 
ments were  made  for  the  purpose  of  the  submission  of  the  preliminary 
question  for  decision.  I  decided  the  matter  against  the  plaintiff  and,  as 
a  result,  the  action  did  not  go  forward  the  plaintiff  consented  to  an 
order  dismissing  the  action.  It  was  not  necessary  to  bring  the  witnesses 
to  Halifax  and  the  time  and  expense  involved  in  so  doing  was  avoided. 
The  defendant  would  have  had  to  bring  witnesses  on  the  question  of 
the  extent  of  the  loss,  and  this  also  was  made  unnecessary. 

It  may  be  urged  by  those  who  do  not  approve  of  pre-trial  con- 
ference practice  that  such  a  question  can  be  submitted  by  consent 
without  any  pre-trial  conference  rule.  In  fact,  however,  the  existence 
of  the  rule  tends  to  make  it  easier  to  have  these  questions  raised  and 
submitted  in  advance. 

In  certain  cases,  where  technical  evidence  is  necessary  or  evidence 
of  medical  practitioners  is  necessary,  it  may  be  possible  to  have  the 
parties  agree  to  have  the  question  of  liability  decided  in  the  first  in- 
stance, deferring  the  hearing  as  to  damages  until  after  the  question  of 
liability  has  been  decided.  In  many  cases,  once  the  question  of  liability 
is  settled  the  damages  can  be  agreed  upon. 

7.    Discussion  of  settlement 

It  is  not  uncommon  for  the  subject  of  settlement  to  be  raised  at 
the  conference.  Usually,  if  the  subject  is  raised  the  presiding  judge 
will  suggest  that  the  parties  may  wish  him  to  leave,  in  order  that  they 
may  have  a  free  discussion  in  his  absence  and  he  will  say  that  he  will 
be  in  his  chambers  until  he  receives  a  call  from  them.  Normally,  after 
a  few  minutes,  they  know  whether  they  are  able  to  reach  a  settlement 
or  not. 

In  some  cases,  the  parties  have  never  really  got  down  to  dis- 
cussing a  settlement  and  the  pre-trial  conference  brings  them  together 
and  one  or  the  other  will  raise  the  question.  In  rare  instances,  dis- 
closure will  be  made  to  the  judge  with  regard  to  the  negotiations  for 
settlement  and  even  as  to  the  amounts  and  the  difference  between  the 
parties  as  to  amount.  In  certain  cases  also  the  parties  will  ask  the 
judge  to  indicate  generally  the  way  in  which  he  would  go,  assuming 
certain  facts  are  established. 

As  to  the  role  of  the  judge,  this  varies  from  judge  to  judge. 
Generally,  judges  of  the  Trial  Division  in  Nova  Scotia  do  not  play  an 
active  role  in  canvassing  the  possibility  of  settlement.  The  judges  leave 
it  to  the  parties  to  raise  the  question  and  to  pursue  it  in  the  absence 
of  the  judge  if  the  question  is  raised.  It  is  only  if  the  parties  ask  the 
judge  to  remain  and  to  listen  to  the  discussion  that  he  will  do  so. 

I  understand  that  the  practice  varies  from  province  to  province 
and  place  to  place.  In  the  United  States  of  America  in  some  jurisdic- 
tions, the  presiding  judge  will  take  an  active  part  in  attempting  to  bring 
about  a  settlement.  It  is  my  own  view  that  this  is  not  a  true  function 
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of  the  judge  and  that  such  action  should  be  avoided.  If  no  settlement 
is  reached,  one  of  the  parties  will  probably  feel  that  the  judge  has 
made  up  his  mind. 

When  the  introduction  of  pre-trial  conferences  was  discussed  in 
Nova  Scotia  with  the  Bar  generally,  some  solicitors  feared  that  the 
presiding  judge  might  be  led  to  make  up  his  mind  at  the  pre-trial 
conference  and  that  the  parties  would  be  stuck  with  him.  I  gave  an 
assurance  to  the  Bar  at  that  time  that  if,  at  any  time,  they  wished  to 
have  a  trial  judge  other  than  the  judge  who  presided  at  the  pre-trial 
conference,  this  would  be  arranged  without  any  question  and  that  this 
would  apply  even  where  I  was  the  judge  presiding  at  the  pre-trial 
conference.  In  almost  four  years,  I  have  never  been  asked  to  assign 
a  different  judge  to  the  trial. 

8 .  Statistics  as  to  impact  of  pre-trial  conferences 

None  have  been  kept,  but  the  judges  of  the  Trial  Division  in 
Nova  Scotia  are  convinced  that  the  pre-trial  conference  shortens  trials 
and  facilitates  settlements.  We  all  know  of  individual  instances  where, 
for  example,  a  case  was  set  down  for  three  days  and,  after  the  holding 
of  a  pre-trial  conference,  it  was  heard  and  disposed  of  in  one  day. 

9.  Personal  assessment  as  to  effectiveness  or  worth  of  a 
pre-trial  conference 

Those  judges  of  the  Trial  Division  of  the  Supreme  Court  of  Nova 
Scotia  who  use  the  pre-trial  conference  are  convinced  that  it  is  very 
effective  and  worthwhile.  A  good  deal  depends  on  the  individual  judge. 
A  judge  who  understands  the  system  and  wants  to  make  it  work  will 
be  able  to  narrow  and  define  the  issues  and  have  the  parties  agree, 
with  or  without  reservation,  to  most  of  the  relevant  facts,  leaving 
certain  facts  in  issue.  If  counsel  on  both  sides  are  experienced,  they 
can,  on  their  own,  get  together  and  do  much  of  the  work  which  is 
done  at  a  pre-trial  conference.  If,  however,  one  is  experienced  and 
the  other  is  inexperienced,  the  experienced  counsel  will  often  sit  back 
and  make  the  other  counsel  prove  his  case,  hoping  that  there  will  be 
a  slip-up  in  some  material  matter.  I  find  that,  in  many  cases,  the 
counsel  on  one  side  or  the  other  and  often  on  both  sides,  are  quite 
unprepared  for  trial  and  it  is  not  until  they  sit  down  at  a  pre-trial 
conference  and  list  the  matters  which  are  agreed  upon  and  those  which 
are  contested,  that  they  realize  what  has  to  be  established.  In  some 
cases,  it  becomes  apparent  that  the  matter  is  not  ready  for  trial  and, 
in  such  cases,  the  trial  date  is  postponed  for  a  week  or  two,  or  even 
longer  but  always  to  a  definite  day  so  that  the  dilatory  lawyer  will  not 
merely  put  away  his  file  and  forget  it  until  just  before  the  new  date 
set  for  trial. 

I  believe  that  the  existence  of  the  rule  governing  pre-trial  con- 
ferences is,  in  itself,  worthwhile.  If  there  were  no  such  rule,  one  lawyer 
could  refuse  to  deal  with  the  lawyer  on  the  other  side  prior  to  trial, 
knowing  that  there  is  no  way  in  which  they  could  be  brought  together. 
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If,  however,  he  knows  that  a  pre-trial  conference  can  be  ordered,  he 
will  readily  consent  to  such  a  conference  and  may  also  discuss  with 
the  opposing  lawyer,  matters  of  proof,  etc.,  without  the  necessity  of 
having  a  conference.  I  have  never  known  of  an  order  for  conference 
to  be  issued  as  it  has  never  been  required. 

10.    Consensus  among  Bench  and/ or  Bar  as  to  effectiveness  or 
worth  of  the  pre-trial  conference 

My  impression  is  that  the  Bar  generally  is  agreed  that  the  pre- 
trial conference  is  worthwhile  and  effective.  The  experienced  counsel 
use  it  regularly  and  the  inexperienced  counsel  are  coming  to  realize 
that  it  is  an  effective  way  of  defining  issues  and  of  avoiding  delay  and 
expense  in  proof  of  preliminary  matters.  As  indicated  above,  a  con- 
sensus of  the  Trial  Division  judges  of  the  Supreme  Court  and  of  those 
County  Court  judges  who  use  the  procedure  is  that  it  is  effective  and 
worthwhile. 


3.    The  English  Summons  for  Directions 

English  procedure  makes  provision  for  neither  the  pre-trial  conference 
nor  oral  examination  for  discovery.  The  adoption  of  both  was  rejected  by 
the  Winn  Committee  in  its  Report  on  Personal  Injuries  Litigation.14  The 
form  of  pre-trial  conference  considered  by  the  Committee  was  directed  at 
inducing  settlement  and  was  rejected  largely  out  of  an  aversion  for  attempted 
coercion  in  the  settlement  of  cases  and  because  of  the  expense  involved. 
It  was  proposed  that  counsel  be  briefed  and  both  counsel  and  solicitor 
receive  a  fee.  The  introduction  of  the  examination  for  discovery  also  failed 
to  find  support  on  the  ground  that  it  would  "complicate,  delay  and  increase 
the  cost  of  litigation". 

The  procedure  followed  in  England  is  the  "summons  for  directions". 
It  has  been  described  as  follows  by  one  familiar  with  pre-trial  in  another 
jurisdiction : 

The  masters  deal  with  a  variety  of  matters,  but  one  of  their  better 
known  performances  occurs  at  "summons  for  directions".  The  plaintiff 
must  bring  on  this  summons  within  a  month  after  the  close  of  the 
pleadings.  It  is  a  theater  for  applications  by  both  sides  and  also  for 
settling  the  arrangements  for  trial.  The  master  will  handle  the  parties' 
demands  concerning  the  pleadings  —  largely  applications  for  particu- 
lars and  amendments  —  and  questions  of  interrogatories  and  perhaps 
documentary  discovery.  So,  also,  with  the  cooperation  of  the  parties, 
the  master  runs  over  the  possibilities  of  expediting  and  shortening  the 
proof  at  trial;  he  fixes  the  mode  and  place  of  trial.  With  exceptions 
here  and  there,  the  masters'  work  is  routinized.  A  summons  for  direc- 
tions will  usually  be  disposed  of  in  one  to  three  minutes.  Barristers 
are  not  often  in  attendance;  in  fact,  the  parties  are  commonly  repre- 
sented not  by  the  solicitors  proper  but  by  their  unadmitted  clerks. 
Masters'  calendars  are  heavy  and  their  decisions  are  made  on  the  spot. 


14 Report  of  the  Committee  on  Personal  Injuries  Litigation,  Cmnd.  3691,  para.  353 
(1960). 
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On  the  view  that  in  the  vast  majority  of  personal-injury  actions  the 
summons-for-dircctions  procedure  has  become  "a  useless  and  wasteful 
step"  in  the  sense  of  being  standardized  or  perfunctory,  it  has  been 
officially  recommended  that  a  "stock  form  draft  order  for  main  direc- 
tions" be  adopted  that  would  go  into  effect  automatically  unless  a 
party  had  meanwhile  applied  for  further  or  special  directions.  The 
main  directions  would  include  commonplace  items  such  as  agreement 
on  the  expert  evidence  or  limitation  of  the  number  of  expert  witnesses 
in  default  of  agreement,  arrangements  for  the  use  of  plans  and  photo- 
graphs, discovery,  and  date  for  setting  the  action  down  for  trial.15 

The  major  purpose  of  the  summons  for  directions  is  to  provide  for  the 
consolidation  in  one  hearing  of  various  interlocutory  applications  which  are 
common  or  brought  as  a  matter  of  course  under  English  practice.  A  sec- 
ondary objective  is  the  obtaining  of  admissions  and  stipulations  and  gener- 
ally readying  the  case  for  trial. 

C.  The  Proper  Role  of  the  Judiciary 


A  controversial  aspect  of  the  pre-trial  conference  is  the  role  of  the 
judge  with  respect  to  settlement  negotiations.  Although  most  rules  govern- 
ing pre-trial  do  not  specifically  cite  settlement  as  an  object  of  the  conference, 
the  negotiations  are  a  natural  product  of  the  conference  and  are  frequently 
taken  as  a  justification  for  its  existence.  Chief  Judge  Fox  of  the  United 
States  District  Court  for  the  Western  District  of  Michigan  strongly  advo- 
cates the  acceptance  of  settlement  negotiations  as  a  proper  purpose  for 
pre-trial: 

No  one  that  I  know  of  discourages  settlement.  Probably  a  major- 
ity of  judges  believe  that  settlements  are  only  a  by-product  of  pre-trial 
but  that  settlement  itself  should  not  become  the  focus  of  a  pre-trial 
conference.  Others  frankly  admit  that  a  primary  purpose  of  pre-trial 
is  to  dispose  of  cases  without  trial;  to  get  them  settled.  The  former 
assume  that  the  case  will  be  tried,  and  they  use  pre-trial  solely  to 
prepare  for  the  forthcoming  inevitable  contest.  The  latter,  myself 
included,  accept  this  assumption.  We  agree  that  settlement  is  primarily 
a  by-product  of  trial  preparation,  but  we  recognize,  as  did  the  Wayne 
County  judges  over  forty  years  ago,  that  as  a  practical  matter,  the 
vast  majority  of  cases  —  85% -90%  —  settle  before  trial. 

We  accept  settlement  as  a  preferred  means  of  disposition.  We 
believe  that  encouragement  of  settlement  is  an  important  use  of  pre- 
trial and  is  consistent  with  the  overriding  goal  "to  further  the  disposi- 
tion of  cases  according  to  right  and  justice  on  the  merits". 

Treatment  of  settlement  and  trial  preparation  as  separate  and 
distinct  purposes  of  pre-trial  results  from  too  narrow  a  reading  of  Rule 
16.  Such  a  distinction  is  also  rather  meaningless  for  the  administration 
of  pre-trial  practice. 

15Kaplan,  "An  American  Lawyer  in  the  Queen's  Courts:   Impressions  of  English 
Civil  Procedure",  69  Mich.  L.  Rev.  821,  827  (1971). 
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The  purpose  of  pre-trial  encompasses  both  settlement  and  trial 
preparation.  Pre-trial  is  an  administrative  tool  designed  to  promote 
more  just  and  expeditious  disposition  of  cases.  The  values  supporting 
pre-trial  are  thus  satisfied  if  a  disposition  —  whether  by  settlement  or 
trial  —  has  been  more  speedily  and  fairly  accomplished  than  if  Rule 
16  had  not  been  used.  Under  today's  conditions  of  overbearing,  time- 
consuming  and  expensive  litigation  beyond  the  reach  of  many,  and  to 
several  a  major  catastrophe,  any  reasonable  procedure  accomplishing 
these  ends  is  within  the  scope  of  modern  pre-trial.16 

These  views  are  not  universally  shared  by  American  authorities  and  in  the 
Canadian  provinces  enjoying  pre-trial  a  more  restrictive  approach  is  re- 
flected. Chief  Justice  Cowan,  Chief  Justice  of  the  Trial  Division,  Supreme 
Court  of  Nova  Scotia,  in  his  memorandum  reproduced  earlier  indicates  that 
in  that  Province  the  judge  will  be  present  at  settlement  discussions  only  at 
the  request  of  counsel.  The  Chief  Justice  has  given  his  assurance  to  mem- 
bers of  the  bar  that  if  they  wish  to  have  a  trial  judge  other  than  the  judge 
who  presided  at  the  pre-trial  conference,  it  will  be  arranged  without  question. 

Chief  Justice  Milvain,  Chief  Justice  of  the  Trial  Division  of  the  Su- 
preme Court  of  Alberta,  expressed  to  us  these  views: 

You  will  observe  that  in  the  .  .  .  Alberta  Rule  it  is  expressly 
provided  that  the  Judge  who  hears  the  pre-trial  conference  is  neither 
deemed  seized  with  the  proceeding  nor  is  he  prohibited  from  hearing 
the  trial. 

In  the  pre-trial  conferences  that  I  have  held  personally,  I  did  not 
feel  that  I  should  take  the  trial,  because  I  would  induce  the  parties  to 
discuss  matters  that  it  would  be  better  that  they  not  disclose  to  the 
Trial  Judge.  I  think  that  the  Judge  must  exercise  a  sound  discretion 
in  determining  whether  he  will  or  will  not  hear  any  trial  subsequent 
to  having  taken  part  in  the  pre-trial  conference.  I  may  say  in  this 
connection  that  I  see  no  reason  why  the  question  of  settlement  might 
not  quite  properly  be  discussed,  again  in  the  discretion  of  the  Judge 
hearing  the  conference.  If  such  discussions  did  take  place  and  did  not 
bear  fruit,  it  would  seem  improper  that  that  Judge  should  hear  the 
trial,  because  he  would  have  embedded  in  his  mind  matters  discussed 
at  the  conference  which  did  not  become  the  objects  of  evidence  during 
the  trial. 

Judicial  involvement  in  settlement  negotiations  does  take  place  in  Ontario 
on  occasion,  quite  apart  from  any  formal  rule  governing  the  pre-trial  con- 
ference. It  is  the  practice  of  some  judges  to  arrange  a  meeting  with  counsel 
in  chambers  prior  to  trial  to  discuss  its  conduct.  Mr.  Justice  Haines,  who 
favours  this  approach,  has  summarized  the  benefits  to  be  derived: 

Maximum  co-operation  between  the  judge  and  counsel  is  essential 
to  a  successful  jury  trial.  This  can  be  assured  by  an  informal  pre-trial 


16Fox,  "Settlement:  Helping  the  Lawyers  to  Fulfill  their  Responsibility",  53  F.R.D. 
129  (1971). 


The  Pre-trial  Conference  in  Civil  Cases  1 1 7 

conference  in  the  judge's  chambers  with  both  counsel  in  order  to  de- 
lineate the  issues,  to  shorten  and  to  expedite  the  trial  and  to  arrange 
for  an  orderly  presentation  of  the  issues.  Of  course,  if  counsel  prefers 
not  to  make  disclosure  on  a  particular  point,  he  may  do  so  without 
criticism.  While  each  judge  will  have  his  own  thoughts  about  how  such 
a  conference  should  be  conducted,  there  are  a  few  subjects  that  should 
be  discussed.  First,  the  pleadings  should  be  checked  to  see  whether 
there  are  any  allegations  which  cannot  be  supported,  whether  there 
are  any  proposed  amendments  which  can  be  agreed  upon,  or  if 
not,  adjourned  to  be  argued  in  court.  Next,  if  counsel  can  agree  on  the 
essential  issues  to  be  litigated  and  the  amount  of  special  damages,  the 
case  will  start  to  streamline  itself.  Admissions  are  made  and  put  in 
suitable  form  to  be  recorded  at  the  start  of  the  trial.  Inexperienced 
counsel,  not  inclined  to  make  any  admissions,  should  not  be  pressed, 
for  they  will  learn  in  time. 

It  should  then  be  determined  whether  there  is  any  medical  evi- 
dence, when  it  will  be  called,  what  the  convenience  of  the  doctors  is, 
and  whether  it  is  possible  for  the  defence  to  present  its  medical 
evidence  at  the  conclusion  of  that  of  the  plaintiff,  so  that  the  jury  will 
have  the  complete  picture  at  one  time.  Moreover,  it  should  be  discov- 
ered whether  there  has  been  consultation  between  medical  experts, 
whether  the  claimant  has  been  examined  recently  and  whether  each 
party  has  had  access  to  the  doctors'  reports  and  hospital  records,  if 
any,  to  be  offered  by  the  other  .  .  .  side.  Further  enquiries  should  be 
made  as  to  proposed  use  of  anatomical  charts,  X-rays  and  models,  and 
as  to  their  probative  value  as  compared  to  their  possible  prejudicial 
effect.  Basically  the  same  considerations  apply  to  any  other  type  of 
expert  witnesses  to  be  called. 

If  witnesses  are  to  be  excluded,  there  should  be  a  gentle  reminder 
to  counsel  to  warn  other  witnesses  of  the  obligation  not  to  talk  to  those 
who  have  testified  concerning  their  evidence.  If  there  are  any  infant 
witnesses,  their  capacity  to  take  an  oath  should  be  checked.  .  .  .  The 
use  of  any  photographs  or  sketches  should  be  discussed.  .  .  .  The  order 
of  cross-examination  should  be  considered.  If  previous  evidence  is  to 
be  used,  transcripts  should  be  available  for  the  judge.  In  the  case  of  a 
previous  criminal  record,  the  judge  may  want  to  know  what  the  record 
is.  (The  judge  can  often  re-examine  with  counsel  the  use  of  such  a 
record,  and  where  the  witness  has  rehabilitated  himself  and  will  be 
embarrassed,  counsel  may  decide  he  really  does  not  want  to  use  it  if 
the  judge  suggests  reconsideration.)  If  counsel  plan  to  rely  on  previous 
statements,  for  instance  those  made  to  an  insurance  adjuster,  precau- 
tions should  be  taken  to  prevent  the  disclosure  of  insurance. 

Once  the  issues  have  been  clearly  delineated,  it  should  next  be 
determined  whether  all  the  issues  can  be  tried  by  the  jury  and  whether 
some  of  them  should  be  tried  separately.  ...  If  counsel  expects  to 
argue  some  important  point  of  law  during  the  trial,  he  might  be 
invited  to  file  a  memorandum  of  law  so  that  the  court  and  opposing 
counsel  may  consider  the  matter  beforehand.   This  applies  to  both 
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evidentiary  and  substantive  matters  and  helps  to  avoid  error  through 
hasty  rulings. 

The  judge  can  also  be  instrumental  in  encouraging  settlements  at 
this  time.  With  many  counsel  all  that  is  required  to  bring  about  a 
settlement  is  some  indication  of  what  the  judge  thinks  of  general 
damages.  Quite  frequently,  counsel  present  me  with  a  portfolio  of  all 
medical  reports  and  ask  me  to  think  aloud  as  to  the  minimum  and 
maximum  values  of  the  case,  which  often  results  in  prompt  settlement. 
Except  in  infant  cases  for  personal  injury,  where  the  court  has  an 
obligation  to  the  infant  to  see  that  the  award  is  proper,  I  think  care 
should  be  taken  not  to  exert  pressure  on  either  party  to  settle.  At  all 
times  counsel  should  be  warned  not  to  mention  the  payment  in  court 
because  such  knowledge  disqualifies  the  judge,  even  in  a  jury  case. 
(Rule  317,  Ontario  Rules  of  Practice.) 

The  foregoing  discussion  takes  between  15  to  30  minutes.  It 
helps  the  judge  and  counsel  to  get  perspective  and  delineates  the 
issues.  It  results  in  many  admissions  that  will  shorten  the  trial.  In  a 
substantial  number  of  cases  one  or  all  of  the  issues  are  settled  so  that, 
if  the  trial  is  to  proceed,  it  does  so  more  efficiently.  In  my  opinion, 
this  pre-trial  conference  is  the  first  step  in  a  satisfactory  jury  trial.17 

The  Ontario  Court  of  Appeal  has  considered  the  extent  to  which  this 
type  of  conference  may  interfere  with  the  fundamental  concept  of  the  proper 
role  of  the  judiciary.  In  Majcenic  v.  Natale18  the  Court  of  Appeal  ordered 
a  new  trial  with  a  jury  in  the  following  circumstances : 

In  the  case  at  bar,  the  learned  trial  judge  before  the  commence- 
ment of  the  trial  obtained  the  medical  reports  with  the  consent  of 
counsel  and  then  discussed  the  possibility  of  proceeding  without  a  jury. 
Both  counsel,  for  different  reasons,  preferred  to  retain  the  jury.  At  the 
end  of  the  first  day  of  trial,  the  trial  Judge,  in  Chambers  indicated  to 
counsel  his  view  as  to  the  proper  range  of  general  damages.  Counsel 
"A"  disagreed  while  counsel  "B"  was  hesitant.  Again  the  trial  Judge 
raised  the  question  of  dispensing  with  the  jury  and  counsel  were  re- 
quested to  obtain  instructions  concerning  the  suggested  range  of 
general  damages.  The  following  morning  counsel  "A"  advised  that  he 
was  not  prepared  to  agree  to  the  recommendation  with  respect  to 
general  damages  and  wished  to  retain  the  jury;  counsel  "B"  was 
requested  by  the  trial  Judge  to  obtain  instructions  to  dispense  with  the 
jury.  Some  further  discussion  took  place  but  since  counsel  are  not  in 
agreement  as  to  what  transpired  I  do  not  propose  to  deal  with  it.  It  is 
sufficient  to  state  that  later  that  same  day  on  application  of  counsel 
'B"  the  jury  was  dispensed  with  on  the  ground  that  the  medical 
evidence  was  so  complex  that  the  jury  was  incapable  of  appreciating 
its  nature  and  the  inferences  to  be  drawn  from  it. 


17Haines,  "The  Future  of  the  Civil  Jury",  Studies  in  Canadian  Tort  Law,  10  at  pp. 

22-24.  See  also  Haines,  "Criminal  and  Civil  Jury  Charges"  (1968),  46  Can.  Bar 

Rev.  48,  81. 
18[1968]  1  O.R.  189. 
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I  have  outlined  in  some  detail  the  circumstances  preceding  the 
motion  since  I  am  of  the  opinion  that  this  background  must  be  con- 
sidered not  only  with  respect  to  the  motion  but  to  the  question  as  to 
whether  or  not  the  trial  was  generally  unsatisfactory. 

The  Judge,  presumably  upon  consideration  of  the  medical  reports, 
had  already  volunteered  his  estimate  of  the  range  within  which  he 
considered  the  general  damages  should  fall.  I  am  unable  to  perceive 
the  necessity  for  or  the  desirability  of  such  unsolicited  comment,  par- 
ticularly when  the  case  is  to  be  tried  by  a  jury.  I  have  no  doubt  that 
counsel  in  a  non-jury  action  may  be  assisted  in  arriving  at  a  settlement 
by  jointly  requesting  an  expression  of  opinion  as  to  quantum  from  the 
trial  Judge.  In  doing  so  counsel  assume  the  risk  inherent  in  such  pro- 
cedure. When  the  opinion  is  expressed  gratuitously  counsel  is  forced 
to  accept  a  risk  which  he  did  not  invite  and  with  which  he  should  not 
be  confronted  and  the  risk  is  particularly  onerous  when  counsel  do 
not  agree  with  the  opinion  expressed;  it  becomes  oppressive  in  a  jury 
trial  when  offers  and  counter-offers  of  settlement  are  made  known  to 
the  Judge  who  expresses  his  own  opinion  and  later  withdraws  the  case 
from  the  jury.19 

In  Tecchi  v.  Cirillo20  the  Court  of  Appeal  drew  attention  to  the  fact 
that  the  trial  judge  had  read  the  examination  for  discovery  of  one  of  the 
parties  before  the  evidence  was  adduced  appropriate  to  the  proper  intro- 
duction into  the  trial  of  any  part  of  the  examination  for  discovery.  In 
directing  a  new  trial  the  Court  said: 

It  is  obvious  from  the  record  that  the  trial  Judge  was  convinced 
that  every  effort  should  be  explored  to  achieve  a  settlement  in  the  case 
and  that  the  case  was  of  a  nature  warranting  genuine  efforts  for  settle- 
ment. Be  that  as  it  may,  it  is  equally  obvious  to  us  upon  the  record 
that  the  Judge  permitted  himself,  in  his  remarks,  spread  throughout 
the  record,  to  go  beyond  judicial  consideration  of  the  appropriateness 
of  settlement  and  permitted  himself  in  the  remarks  he  saw  fit  to  make 
before  even  the  first  witness  for  the  defence  was  called  to  pass  into 
the  area  of  prejudgment  of  the  case  or  at  least  to  give  that  appearance. 
The  disposition  of  the  case  necessarily  included  in  a  most  vital  manner 
a  determination  of  the  respective  credibility  of  the  parties  and  their 
witnesses  because  there  was  sharp,  if  not  total  conflict  between  the 
version  given  by  the  plaintiff  and  that  adduced  on  behalf  of  the 
defence.21 

An  appreciation  may  be  gained  from  these  cases  of  the  role  of  the  judge 
as  impartial  arbitrator  in  the  administration  of  justice.  He  is  not  a  conciliator 
and  should  not  be  put  in  the  position  of  usurping  the  proper  function  of 
counsel  whose  duty  it  is  to  advise  his  client  as  to  the  most  fitting  disposition 
of  his  case.  We  think  that  this  is  basic  to  our  system  and  that  no  procedures 
should  be  adopted  which  would  have  the  effect  of  diluting  it. 


™lbid.  pp.  202-03. 
20[1968]  1  O.R.  536. 
zilbid.  p.  537. 
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D.     Conclusion 

Although  no  formal  rules  for  pre-trial  exist  in  this  jurisdiction  infor- 
mal chambers  discussions  before  trial  are  conducted  in  some  cases.  In 
mechanics'  liens  actions  such  discussions  have  become  standard,  at  least 
before  the  Master  at  Toronto.22  This  practice  is  particularly  useful  in  that 
production  and  discovery  are  not  available  to  the  parties  in  this  type  of 
action  without  an  order  of  the  Court.  The  discussions  take  the  following 
form: 

Pre-trial  hearings  take  the  form  of  a  meeting  of  creditors  at  which 
informal  production  and  discovery  are  had  by  all  parties.  All  solicitors 
should  bring  their  clients  and  all  the  relevant  documents  with  them  in 
order  that  their  claims  may  be  discussed  intelligently.  Where  there  are 
a  large  number  of  lien  claimants,  it  is  usually  more  satisfactory  to  have 
a  committee  (composed  of  the  solicitors  for  three  or  four  of  the  largest 
lien  claimants)  go  over  the  individual  claims  for  lien  with  the  assistance 
of  the  solicitors  for  the  owner  and  the  contractor.  The  usual  practice 
is  for  the  judge  or  the  Master  to  withdraw  from  the  room  while  the 
claims  for  lien  and  other  issues  are  discussed.  He  will  re-attend  at  the 
end  of  the  pre-trial  to  make  a  note  on  those  things  which  have  been 
agreed  upon  by  all  parties. 

Often  all  the  claims  for  lien  will  be  settled  and  the  amount  of  the 
holdback  will  be  agreed  upon  at  the  pre-trial.  Even  if  this  is  not  the 
case,  the  number  of  matters  still  in  issue  will  usually  be  considerably 
reduced,  so  that  several  days  will  have  been  lopped  off  the  period 
consumed  by  the  trial.  In  my  experience,  a  properly  conducted  pre- 
trial saves  a  good  deal  of  time  and  expense  for  all  parties.23 

It  should  be  observed  that  the  new  Act  also  makes  provision  for  an 
"application  for  directions"  as  to  pleadings,  discovery,  production,  etc.2* 

The  extensive  acceptance  of  the  pre-trial  conference  in  other  jurisdic- 
tions as  an  aid  to  settlement  or  as  a  tool  in  expediting  case  disposition, 
shortening  trials  and  improving  the  quality  of  trials  has  led  to  speculation 
among  both  the  bench  and  bar  about  the  desirability  of  its  introduction 
into  Ontario  practice.  In  1969  the  Advocates'  Society  which  had  become 
concerned  about  the  average  length  of  time  required  to  get  civil  cases  on 
for  trial  in  the  County  of  York,  particularly  cases  on  the  civil  jury  list 
composed  mostly  of  actions  arising  out  of  motor  vehicle  accidents,  investi- 
gated the  possibility  of  reducing  the  size  of  the  list  and  expediting  trials  by 
introducing  a  form  of  pre-trial  conference.  Arrangements  were  made  tenta- 
tively whereby  counsel  with  cases  on  the  jury  list  would  be  notified  of  a 
time  to  attend  before  a  designated  judge  of  the  High  Court  in  his  chambers 


22See  Macklem,  "Mechanics'  Liens",  [1967]  Law  Society  Special  Lectures  171, 
213-15;  Macklem,  "The  New  Mechanics'  Lien  Act",  [1970]  Law  Society  Special 
Lectures  405,  433;  Macklem  and  Bristow,  Mechanics'  Liens  in  Canada  159-60 
1972);  B.  A.  Robinson  Plumbing  &  Heating  Ltd.  v.  Dunwoodco  Ltd.,  [1968] 
2  O.R.  826;  Kennedy  Glass  Ltd.  v.  Jeskay  Construction  Ltd.,  [1973]  3  O.R.  493. 

23Macklem,  "Mechanics  Liens",  [1967]  Law  Society  Special  Lectures  171,  214-15. 

24R.S.O.  1970,  c.  267,  s.  38(10). 
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to  discuss  the  matters  set  out  in  the  memorandum  annexed  as  an  Appendix 
to  this  chapter.  The  possibility  of  settlement  might  be  discussed,  but  the 
presiding  judge  would  not  thereafter  hear  any  subsequent  trial.  It  was  antici- 
pated that  the  appointment  would  take  up  to  45  minutes. 

No  legislation  or  rules  were  adopted  to  give  effect  to  the  arrangements. 
The  scheme  was  a  voluntary  one  and  some  firms  and  counsel  declined  to 
participate,  with  the  result  that  it  failed  to  proceed  beyond  the  planning 
stage. 

In  the  course  of  our  review  of  pre-trial  procedures  a  proposal  was 
made  to  us  to  test  the  usefulness  of  pre-trial  in  this  jurisdiction  by  means 
of  a  controlled  experiment.  The  main  features  of  the  proposal  may  be 
summarized  as  follows: 

1 .  The  pre-trial  conference  should  be  introduced  selectively  in  order 
that  its  impact  can  be  measured.  This  might  be  accomplished 
either  by  designating  a  test  and  control  group  of  current  cases 
for  the  period  of  the  experiment  or  by  comparing  a  group  of  pre- 
tried  cases  with  a  statistically  reliable  sample  of  cases  tried  prior 
to  the  introduction  of  the  experiment. 

2.  The  cases  designated  for  pre-trial  should  be  long  and  complex 
ones,  since  the  greatest  benefits  have  been  discernible  from  pre- 
trial of  this  type  of  case.  Cases  in  which  counsel's  estimate  of 
trial  time  is  longer  than  one  or  two  days  would  meet  this 
requirement. 

We  believe  that  an  experiment  of  this  nature  is  worthy  of  further  con- 
sideration, although  we  are  unable,  on  the  basis  of  the  information  avail- 
able to  us,  to  give  it  our  unqualified  support.  It  seems  clear  that  an  experi- 
mental scheme  would  be  doomed  to  failure  without  the  full  cooperation  of 
the  judiciary  and  legal  profession.  It  is  unlikely  that  either  bench  or  bar 
could  become  sufficiently  educated  in  the  use  of  pre-trial  to  assess  accur- 
ately its  usefulness  unless  pre-trial  is  made  mandatory  for  certain  cases  for 
the  duration  of  the  experimental  period.  If  it  is  left  to  counsel  or  the  court 
to  invoke  it,  experience  indicates  it  will  be  infrequently  employed.  Yet, 
paradoxically,  mandatory  pre-trial  would  appear  to  be  ineffectual  with  re- 
spect to  results  which  can  be  measured  statistically,  i.e.  settlement  rates  and 
length  of  trials.  The  "quality  of  a  trial"  is  not  susceptible  of  objective  quan- 
titative analysis  and  conclusions  about  it  must  rely  largely  on  subjective 
evaluations. 

Any  such   experiment  would   probably   involve   affected  litigants  in 

itional  leppl  pxnensps 


additional  legal  expenses 


An  alternative  would  be  to  introduce  rules  for  pre-trial  conferences 
applicable  to  civil  cases  at  large,  which  could  be  invoked  by  counsel  or  by 
the  court.  If  this  were  done  without  an  initial  experimental  period  in  which 
pre-trial  was  mandatory,  the  likelihood  is  that  it  would  never  realize  its 
potential.  Insufficient  use  of  the  procedure  would  be  made  to  establish  its 
value. 

We  do  not  conceive  of  pre-trial  as  the  type  of  reform  that  can  be 
imposed  on  an  unreceptive  bench  and  bar.  We  have  concluded  that  the 
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initiative  to  test  its  effectiveness  in  this  Province  must  come  from  the  judges 
and  the  profession.  If  our  recommendation  for  the  establishment  of  an 
educational  and  research  facility  devoted  to  court  administration  is  imple- 
mented,25 it  might  be  of  assistance  in  furthering  any  projects  undertaken. 

We  think  much  could  be  accomplished  to  clarify  the  issues  in  civil 
cases  by  a  stricter  enforcement  of  the  provisions  of  Rule  144,  which  re- 
quires each  party  to  admit  such  of  the  material  allegations  contained  in 
the  pleading  of  the  opposite  party  as  are  true.  If  parties  failing  to  admit 
facts  that  are  beyond  dispute  are  penalized  in  costs,  much  could  be  ac- 
complished to  eliminate  unnecessary  proof  at  trial. 

E.     Summary  of  Recommendations 


1 .  The  adoption  of  rules  governing  pre-trial  conferences  is  worthy  of  con- 
sideration. The  initiative  for  conducting  research  to  evaluate  its  effec- 
tiveness in  Ontario  should  come  from  the  judiciary  and  the  profession. 

2.  If  the  pre-trial  conference  is  introduced,  it  should  not  be  conducted  in 
any  case  by  the  judge  who  will  preside  at  the  trial.  No  procedures 
should  be  introduced  into  our  system  which  would  have  the  effect  or 
appearance  of  interfering  with  the  proper  role  of  the  judiciary. 


25See  Part  I,  chapter  2,  pp.  34-35. 
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APPENDIX  I 

FORM  A2 
(Style  of  Cause) 

FACTS  AGREED  UPON — 

I.     Liability: 

( 1 )  Date  of  Accident 
Time  of  Accident 
Place  of  Accident 

(2)  a.  Ownership  of  motor  vehicle  —  Disputes,  if  any 

b.  Drivers  of  motor  vehicles  —  Disputes,  if  any 

c.  Make,  model  and  year  of  motor  vehicles 

d.  Consent  to  use. 

(3)  Scene  of  accident 

(a)  Measurement  of  roads         (a)  travelled 

(b)  shoulder 

(b)  Gradient  (a)  direction 

(b)  slope 

(c)  Direction  parties  proceeding  prior  to  collision 

(d)  Traffic  signals 

(e)  Posted  speed 

(4)  Weather  Conditions 

(5)  Productions  agreed  upon  (a)  survey 


(b)  photographs 


(6)   Admissions  of  liability,  if  any 


II.     Damages: 

( 1 )   Special  damages  —  out-of-pocket  expenses 

(a)  List  agreed  upon  Total  $ 

(b)  Items  in  dispute,  i.e. 

loss  of  income 
housekeeping  expenses 
others 
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(2)  General  Damages 

a.  age  and  occupations  of  Plaintiffs 
marital  status 

children  and  ages 

b.  Prior  health 

c.  Injuries  not  in  dispute 
Plaintiffs 

Plaintiffs  by  Counterclaim 

(  3 )  Fatal  Accidents : 

a.  Vital  Statistics 

Ages  of  parents  Years  married 

Names  and  ages  of  children 

b.  Occupation  Income  for  the  past  three 

years:  Gross  $ net  $ 

Income  Tax  returns  for  the  past  three  years 

Pension  plans  and  pension  benefits 

Net  amount  of  income  received  by  or  on  behalf  of  dependants 

c.  Estate  documents 

d.  Probate,  Administration  or  Will 

e.  Accelerated  value  of  insurance  policies  and  joint  interest  in 
property 

f.  Prior  health  of  deceased 

g.  Joint  life  expectancy  of  husband  and  wife 


Counsel  for  Plaintiff  (s) 


Counsel  for  Defendant  (s) 
DATED  at  Toronto  this  day  of  A.D.  197 


Master,  S.C.O. 
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A.     Introduction 


The  Ontario  Legal  Aid  Plan  is  a  bold  programme  in  pursuit  of  an 
elusive  ideal  —  equal  justice  for  all.  Its  focus  is  on  "access"  to  the  institu- 
tions of  justice  through  the  legal  profession;  its  purpose,  to  maintain  the 
traditions  of  justice  while  lending  greater  practical  effect  to  the  rule  of  law 
in  the  resolution  of  conflict. 

The  Plan  seeks  to  provide  assisted  persons  with  virtually  the  same 
legal  services  available  to  more  affluent  individuals.  In  every  respect,  the 
governing  legislation  assimilates  the  position  of  the  assisted  litigant  to  that 
of  the  paying  client;  even  the  "fact"  of  granting  legal  aid  is  treated  as  a 
matter  of  solicitor  and  client  confidence  before  the  courts. 

The  legislative  premise  which  equates  assisted  and  unassisted  litigants 
is,  however,  frequently  difficult  to  apply.  It  often  prompts  searching  and 
complex  questions  about  the  "norm"  in  highly  variable,  occasionally  abnor- 
mal, factual  circumstances  —  How  would  the  lawyer  advise  his  paying 
client?  What  course  would  a  paying  client  adopt  in  similar  circumstances? 
Would  a  man  of  modest  means  be  involved  or  represented  in  this  litigation 
at  all?  What  would  a  lawyer  charge  a  paying  client?  —  a  client  of  modest 
means?  What  constitutes  modest  means?  Are  there  any  paying  clients  left? 
Is  it  "reasonable"  to  continue  the  proceedings? 

The  Legal  Aid  programme,  in  practice,  requires  that  these  questions 
be  answered.  The  questions  hang  together  in  a  delicate  balance;  an  imbal- 
ance either  way  can  result  in  a  denial  of  justice  or  a  potential  for  negative 
performance  before  the  courts. 

In  slightly  more  than  six  years  the  provision  of  legal  aid  under  the 
Plan  has  expanded  to  such  a  degree  that  its  capacity  for  "influencing"  the 
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norm  in  litigious  matters,  although  always  recognized,  is  now  much  more 
evident.  As  with  any  legislation  lending  effect  to  an  ideal,  the  inevitable 
disparities  between  the  promise  and  the  performance  give  rise  to  ceaseless 
scrutiny  and  constant  refinement.  This  is  as  it  should  be. 

This  chapter  deals  with  aspects  of  the  Plan's  operation  which  demand 
extraordinary  care  to  ensure  that  its  "impact"  on  the  adjudicative  process 
remains  positive. 

The  concerns  expressed  throughout  about  the  Plan's  "potential"  for 
negative  performance  relate  exclusively  to  legislative  matters  or  structural 
features  of  the  Plan  itself.  They  are  neither  intended  to  be,  nor  should  they 
be  construed  as,  adverse  reflections  on  the  administrative  abilities  of  any  of 
the  Plan's  personnel. 

The  Ontario  Plan  has  often  been  described  as  one  of  the  finest  legal 
aid  schemes  in  the  world  —  if  not  the  finest.  It  is  still  fully  deserving  of  this 
acclaim  and,  indeed,  the  individuals  who  have  given  it  effect  are  equally 
deserving  of  credit.  Nowhere  in  the  world  is  there  to  be  found  more  exten- 
sive commitment  to  the  principles  and  ideals  which  underpin  the  notions 
of  justice. 

B.     A  Brief  History:  Legal  Aid  in  Ontario 


Although  legal  aid,  in  one  form  or  another,  is  as  old  as  the  practice 
of  law  itself,  its  provision  until  comparatively  recent  times  was  both  tenta- 
tive and  crude.1  Historically,  it  has  been  long  regarded  as  simply  the 
charitable  function  of  lawyers.  Access  to  the  very  early  forms  of  legal  aid 
(in  England)  was  extremely  limited,  in  part  by  reason  of  the  various  con- 
sequences visited  upon  unsuccessful  pauper  litigants  —  at  times  including 
whipping,  pillory,  or  an  extended  stay  in  the  local  workhouse.2 

More  recently,  the  development  of  legal  aid  has  been  characterized  by 
a  progressive,  but  controlled,  relaxation  of  the  financial  barriers  normally 
attending  litigious  proceedings  and  a  burgeoning  appreciation  of  the  latent 
demand  for  assisted  legal  services.  There  is  little  doubt  that  the  liberalized 
access  to  the  courts  facilitated  by  legal  aid  has  hastened  the  ripening  of 
conditions  for  change  within  the  courts. 

Prior  to  the  introduction  of  the  highly  principled  Legal  Aid  Plan  of 
1967,  the  financial  barriers  to  litigation  in  Ontario  were  relaxed  by  the 
Province  in  1951  to  the  extent  of  providing  disbursements  for  assisted 
persons  qualifying  for  legal  aid  under  a  voluntary  plan  wholly  supported 
(on  a  charitable  basis)  by  the  legal  profession  in  Ontario.3  Although  the 
financial  means  test  under  the  Voluntary  Plan  was  very  restrictive,  the  Plan 
nevertheless  was  a  vast  improvement  over  the  void  which  had  preceded  it. 
Prior  to  1951,  legal  aid  in  Ontario  was  virtually  unstructured  apart  from 


1Mathews  and  Oulton,  On  Legal  Aid  and  Advice,  p.  9,  (London,  1971). 

^I bid.  p.  11. 

*The  Law  Society  Amendment  Act,  1951,  S.O.  1951,  c.  45. 
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modest  provisions  made  by  the  Attorney  General  for  representation  at  the 
trial  or  appeal  of  persons  accused  with  capital  offences.4 

During  the  16  years  in  which  the  1951  Voluntary  Plan  operated, 
96,6585  persons  were  advised  or  represented  by  the  legal  profession  without 
fee.  No  figures  are  available  for  the  countless  number  of  matters  in  which 
the  profession,  as  a  matter  of  ethics  and  tradition,  had  simply  foregone 
fees  in  the  course  of  daily  practice  before,  as  well  as  after,  1951.  In  any 
event,  the  recorded  experience  under  the  Voluntary  Plan  served  to  focus 
public  attention  on  the  latent  demand  for  assisted  legal  services  and  by  the 
early  1960's,  it  was  evident  that  the  demand  exceeded  the  limits  of  a 
charitable  undertaking. 

The  present  initiative  in  legal  aid  was  commenced  in  July  of  1963 
with  the  appointment  by  the  Province  of  the  Joint  Committee  on  Legal 
Aid,  comprised  of  representatives  from  the  Law  Society  and  the  provincial 
government.  After  two  years  of  extensive  research  and  public  hearings, 
the  Joint  Committee  delivered  its  report6  which,  with  some  important 
variations,  was  implemented  on  March  29,  1967  as  The  Ontario  Legal  Aid 
Plan.7 

C.     Structural  Relationship  to  the  Courts 


The  Ontario  Legal  Aid  Plan,  as  indicated,  is  a  highly  principled  piece 
of  legislation.  Indeed,  the  entire  structure  of  the  Plan,  its  relationship  to  the 
courts,  the  means  of  obtaining  assistance  under  it,  its  administrative  controls 
and  its  comprehensive  character  were  all  directly  influenced  by  principles 
of  long-standing  application  to  individuals  of  private  means.  In  the  result, 
the  Plan's  structural  relationship  to  the  courts  was  fashioned  with  a  view 
to  facilitating  proper  access  to  the  courts  in  a  manner  which  complemented, 
rather  than  changed,  existing  court  and  professional  practices. 

Assuming  flawless  administration,  a  consideration  of  the  Plan's 
"impact"  on  the  courts  might  have  been  a  simple  function  of  numbers  — 
that  is  to  say,  "more  litigants",  and  all  that  this  implies.  There  are,  how- 
ever, a  sufficient  number  of  inherent  practical  difficulties  in  determining 
when  it  is  appropriate  to  grant,  refuse,  limit,  or  discontinue  legal  aid,  that 
"flawless  administration"  can,  at  best,  only  be  approximated.  The  inevitable 
disparity  between  principle  and  practice  in  this  context  raises  a  potentially 
negative  aspect  to  the  question  of  impact  on  the  courts  and  prompts  some 
speculation  about  acceptable  standards  of  administration. 

Before  exploring  these  matters  further,  it  is  necessary  to  review  the 
principles  and  structure  of  the  Plan  as  they  were  developed  in  The  Joint 
Committee's  Report  of  1965  and  subsequently  implemented  through  legis- 
lation in  1967. 


^Report  of  the  Joint  Committee  on  Legal  Aid,  Province  of  Ontario,  p.  9  (March, 

1965). 
5The  Ontario  Legal  Aid  Plan,  Annual  Report  1968,  The  Law  Society  of  Upper 

Canada,  p.  6.  (For  a  breakdown  as  of  1963,  see  the  Joint  Committee  Report, 

n.  4  supra,  pp.  16  to  18  inclusive.) 
6n.  4  supra  . 
?S.O.  1966,  c.  80. 
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1 .    The  Charitable  Premise:  Abandoned?  Relaxed  or  Revisited? 

It  is  the  conclusion  of  the  Committee  that  overwhelming  opinion  today 
is  that  legal  aid  should  form  part  of  the  administration  of  justice  in 
its  broad  sense.  It  is  no  longer  a  charity  but  a  right.8 

The  characterization  of  legal  aid  as  a  right  or  a  charity  goes  to  the 
root  of  the  Plan's  ultimate  performance  and  the  nature  of  its  resulting 
impact  on  the  courts.  The  Joint  Committee  was  concerned  that  no  person 
participating  in  the  scheme,  "be  he  lawyer,  or  a  party  to  litigation  .  .  .", 
should  suffer  from  any  suggestion  that  a  legally  aided  cause  was  second- 
rate  or  in  a  different  category  to  that  involving  a  normal  solicitor  and  client 
relationship.9 

In  terms  of  financial  eligibility  for  legal  aid  of  unprecedented  scope, 
the  principle  of  "right"  espoused  by  the  Joint  Committee  has  been  given 
virtually  entire  effect.  In  1967,  the  arbitrary  means  test  was  replaced  by  a 
"needs  test"  administered  by  the  provincial  Department  of  Social  and 
Family  Services.10  The  new  financial  criteria,  requiring  personal  interviews 
with  most  applicants,  provides  for  an  assessment  of  each  individual's  need 
and  calls  for  client  contributions  in  accordance  with  ability  to  pay.  The 
contributory  aspect  of  the  new  financial  criteria  vastly  expands  the  number 
of  persons  who  are  potentially  eligible  for  legal  aid.  Even  persons  of  rela- 
tively large  income,  when  legitimately  burdened  with  debts  or  faced  with 
legal  proceedings  so  costly  as  to  be  not  readily  justiciable,11  might  now 
qualify  for  legal  aid.12  In  the  context  of  financial  eligibility  for  comprehen- 
sive legal  aid,  therefore,  the  charitable  premise  has  been  abandoned. 

The  other  aspect  of  the  charitable  premise  involves  the  principle  gov- 
erning the  level  of  gross  remuneration  paid  to  solicitors  participating  in  the 
Plan.  This  matter  also  has  direct  relevance  to  the  question  of  the  Plan's 
ultimate  performance  in,  and  resulting  impact  upon,  the  courts.  Unfortu- 
nately, the  development  of  the  Plan  in  this  respect  has  been  characterized 
by  progressive  withdrawal  from  the  principles  advanced  by  the  Joint 
Committee. 

The  Joint  Committee  concluded  that  lawyers  participating  in  the 
present  scheme  must  be  paid  "reasonable  remuneration"  to  ensure  a  satis- 


8Report  of  the  Joint  Committee  on  Legal  Aid,  n.  4  supra  p.  97. 
»Ibid.  p.  97. 

™The  Legal  Aid  Act,  R.S.O.  1970,  c.  239,  s.  16;  see  also  Ontario  Legal  Aid  Plan, 
Annual  Report  1968,  p.  13.  (Now  called  the  "Ministry  of  Community  and  Social 
Services".) 

US.  Pollock,  "Legal  Aid  in  Modern  Society",  The  Gazette,  Law  Society  of  Upper 
Canada  1973,  Vol.  7,  p.  61. 

12In  fact,  the  Plan  has  been  little  used  by  persons  of  relatively  large  income. 
According  to  the  Legal  Aid  Assessment  Branch  of  the  Ministry  of  Community 
and  Social  Services,  the  vast  majority  of  applicants  for  legal  aid  are  below  or  near 
the  "poverty  line",  as  adjusted  periodically,  and  initially  referred  to  in  the  Senate 
Committee's  Report  on  Poverty  in  Canada.  (This  "line"  has  no  official  sanction 
and  plays  no  part  in  the  needs  test.)  Currently,  67.2%  of  all  applicants  for  legal 
aid  are  below  the  poverty  line  and  the  number  of  applicants  falls  off  drastically 
as  that  limit  is  exceeded.  As  adjusted  to  December  31,  1972,  the  poverty  line  for 
a  family  of  4  persons  would  be  reached  at  a  gross  annual  income  of  $5,920. 
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factory  level  of  participation  and  the  treatment  of  legal  aid  cases  on  an 
equal  footing  with  those  private  clients.  It  was  recommended,  therefore, 
that  the  level  of  "gross"  remuneration  be  exactly  the  same  as  that  of  an 
ordinary  solicitor  and  client  account  —  as  taxed,  where  practicable,  by 
Taxing  Officers  of  the  Supreme  Court.13  It  was  clear,  however,  that  the 
bar  was  willing  to  participate  in  and  support  the  scheme  on  a  reduced  fee 
basis  because  it  regarded  legal  aid  as  part  of  the  professional  obligation  of 
lawyers.  The  Joint  Committee  ultimately  recommended  that  participating 
lawyers  be  remunerated  at  the  rate  of  75%  of  a  normal  solicitor  and  client 
fee  which  it  reckoned,  in  the  result,  would  involve  foregoing  "one-half  of 
the  normal  profit  at  the  very  least".14  The  scheme  as  implemented,  how- 
ever, was  placed  on  a  much  greater  charitable  footing  than  that  recom- 
mended by  the  Joint  Committee  in  spite  of  the  widespread,  settled  con- 
victions about  the  inability  of  a  legal  aid  scheme  to  function  adequately 
with  a  substantial  charitable  element. 

Initially,  effect  was  given  to  the  principles  of  gross  remuneration  as 
outlined  by  the  Joint  Committee.  The  original  legislation  provided  for  gross 
remuneration  based  on  "fees  customarily  payable  as  between  a  barrister  or 
solicitor  and  his  client."15  However,  the  regulation  setting  out  the  actual 
Tariff  (drafted  later)  introduced  a  schedule  of  fees  that  bore  no  definite 
relationship  to  "customary"  fees.  Upon  its  introduction  in  the  Legislature, 
it  was  expressed  to  be  "substantially  below"  fees  rendered  to  a  private 
client  and  the  Act  was  subsequently  amended  to  accord  with  the  Regulation 
by  deleting  the  reference  to  fees  "customarily  payable".16  The  first  general 
upward  revision  of  this  original  fee  schedule  has  recently  been  effected.17 

The  reduced  level  of  "gross"  remuneration  (subject  to  a  25%  statutory 
reduction)  and  the  static  nature  of  the  fee  schedule  over  six  years  of 
escalating  costs,  coupled  with  the  increasing  number  of  applicants  vindi- 
cating their  "right"  to  access  to  the  "whole"  scheme  since  1967,  have 
resulted  in  the  Plan's  being  progressively  forced  back  onto  a  charitable  under- 
taking by  lawyers.  But  for  the  additional  charitable  commitment  required 
of  the  bar  in  1967  (i.e.,  through  the  much  reduced  level  of  "gross"  fees), 
it  is  reasonably  clear  that  the  present  scheme  would  not  have  been  intro- 
duced in  full  at  all  —  but  in  stages : 

Legal  aid,  on  the  terms  proposed  by  this  Committee  is,  after  all, 
an  unprecedented  and  major  step  forward  and  even  the  most  sanguine 
could  hardly  hope  that  the  whole  of  it  could  be  introduced  at  once.18 


13The  Joint  Committee  Report,  n.  4  supra  pp.  51  to  54.  The  "taxing"  procedure 
was  not  adopted  as  noted  later. 

^Ibid.  p.  52. 

iss.O.  1966,  c.  80,  s.  21(1)  provides: 

Every  barrister  and  solicitor  on  a  panel  mentioned  in  clause  (a)  or  (b)  of 
section  20  who  provides  professional  services  under  this  Act  shall  be  paid 
out  of  the  Fund  an  amount  equal  to  three-fourths  of  the  fees  customarily 
payable  as  between  a  barrister  or  solicitor  and  his  client  for  services  rendered, 
as  determined  by  the  Regulations,  and  an  amount  equal  to  his  proper  out-of- 
pocket  disbursements  in  the  proceeding  or  matter  in  which  legal  aid  is  given. 
[Emphasis  added] 

16S.O.  1968-69,  c.  60,  s.  8. 

!70.  Reg.  544/73  published  September  15,  1973. 

18The  Joint  Committee  Report,  n.  4  supra  p.  93. 
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With  the  introduction  of  the  "legal  aid''  gross  fee  structure,  and  the 
fact  that  it  bore  no  definite  relation  to  taxed  costs,  the  charitable  element  of 
legal  aid  was  no  longer  solely  referable  to  the  percentile  reduction  of  fees 
sustained  by  participating  lawyers.  The  charitable  element  is  now  in  fact 
incapable  of  being  ascertained  —  some  participating  solicitors  have  un- 
doubtedly been  strained  to  the  point  where  their  performance  in  legal  aid 
cases  before  the  courts  occasionally  may  be  affected. 

That  a  relationship  exists  between  the  level  of  remuneration  and  the 
standard  of  performance  in  legal  aid  cases,  has  always  been  obvious.  It  is 
perhaps  less  obvious,  however,  that  the  relationship  is  by  no  means  direct 
because  a  lawyer's  standard  of  performance  (up  to  a  point)  is  not  governed 
in  the  first  instance  by  remuneration  at  all  —  but  by  training,  professional 
pride,  ethics  and  prevailing  standards  insisted  upon  by  the  courts.  The 
events  which  have  combined  to  increase  substantially  the  ratio  of  "legal  aid" 
cases  to  private  cases19  in  the  practices  of  individual  lawyers,  while  at  the 
same  time  permitting  the  general  level  of  remuneration  under  legal  aid  to  fall 
below  reasonable  limits,  have  given  rise  to  a  potentially  unhealthy  situation 
for  applicants,  the  profession  and  the  courts  alike. 

To  attempt  to  determine  the  point  at  which  the  level  of  remuneration 
prompts  virtual  withdrawal  from  the  Plan  by  individual  lawyers  who  under- 
take "only  as  much  legal  aid  as  they  can  afford  to",  or  at  which  it  influences 
the  standard  of  performance  of  those  who  (for  whatever  reason)  do  little 
else,  is  an  elusive  exercise.  It  should  be  enough  to  acknowledge  that  both 
consequences  inevitably  do  result  to  a  degree  which  varies  in  some  propor- 
tion to  the  extent  of  the  actual  departure  from  the  principles  of  gross 
remuneration  initially  advanced  by  the  Joint  Committee. 

In  short,  legal  aid  is  still  very  much  a  charitable  undertaking  for  many 
lawyers.20  Unless  the  charitable  element  is  reduced  to  a  proper  level,  it  will 
continue  to  contribute  to  the  potential  for  negative  performance  in  the 
courts  discussed  later  in  this  chapter. 

2.    Legal  Aid  in  the  Courts:  The  Silent  Partner 

Minimum  interference  with  the  customary  solicitor  and  client  relation- 
ship —  the  way  it  is  established,  the  course  which  it  follows,  or  the  means 
of  its  termination  —  is  a  matter  which  is  fundamental  to  the  present  opera- 
tion of  the  Legal  Aid  Plan.  Of  necessity,  the  relationship  is  not  entirely 
unfettered;  various  administrative  controls  exist  in  areas  of  potential  abuse 

19The  Criminal  Lawyers  Association  states  that  a  majority  of  all  defences  in 
criminal  matters  undertaken  by  its  members  are  legally  aided.  A  small,  but  in- 
creasing, number  of  lawyers  practising  outside  major  urban  centres  (or  outside 
the  urban  core  within  such  centres)  also  report  a  substantial  majority  of  their 
civil  practice  as  constituting  legal  aid  work. 

20Note  "A"  to  the  Legal  Aid  Tariff,  permitting  the  Legal  Accounts  Officer  to 
increase  fees  in  appropriate  circumstances,  has  afforded  some  flexibility  but  its 
application  is  very  much  limited  by  the  prevailing  "basic"  fees.  But  for  the 
application  of  Note  "A",  the  consequences  of  requiring  lawyers  to  sustain  a  high 
level  of  charitable  commitment  in  the  face  of  an  increased  demand  for  legal  aid, 
would  have  been  a  good  deal  more  evident.  Note  "A"  notwithstanding,  the  total 
formal  withdrawal  of  an  entire  law  association  from  the  Plan  was  recently  only 
narrowly  averted  by  the  Law  Society. 
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by  applicants  or  lawyers.  In  the  courts,  however,  legal  aid  is  certainly  a 
"silent  partner"  and  the  courts  are  generally  unaware  of  the  resulting  tri- 
partite relationship  in  the  proceedings  before  them.21  Occasionally  the 
Plan's  presence  is  felt  (when  a  delay  is  occasioned  to  secure  "legal  aid")  — 
or  suspected  (when  a  lawyer  indicates  his  instructions  to  ask  for  costs)  — 
or  speculated  about  (when  any  cause  of  questionable  merit  seems  unduly 
protracted).  There  are,  however,  no  aspects  of  the  Ontario  Plan  which  are 
subject  to  formal  scrutiny  or  direct  control  by  the  courts.22 

The  Plan's  relationship  with  the  courts  is  not  direct,  but  peripheral. 
The  normal  relationship  between  solicitor,  client  and  court  remains,  but  in 
legal  aid  matters  it  is  supplemented  by  a  new  relationship  between  solicitor, 
client  and  Legal  Aid.  The  Plan's  resulting  "impact"  on  the  courts  (apart 
from  increased  docket  loads)  is  therefore  itself  not  direct,  but  rather  the 
result  of  a  new  influence  on  the  traditional  solicitor  and  client  relationship. 

Prior  to  the  introduction  of  comprehensive  legal  aid,  the  cost  implica- 
tions of  litigation  gave  rise  to  a  fairly  predictable  pattern  of  decisions  or 
conduct  in  most  litigious  circumstances.  The  private  litigant's  potential 
liability  for  costs  is,  however,  something  not  always  felt  as  directly  or 
personally  by  the  legally  aided  litigant.  As  a  consequence,  the  relaxation  of 
financial  obligations  in  litigation  through  legal  aid  necessarily  involves  the 
occasional  intervention  of  a  new,  if  somewhat  artificial,  tempering  influence. 
In  Ontario,  the  primary  scrutineers  of  legal  aid  litigation  are  the  area 
directors,  area  committees,  the  Legal  Accounts  Officer  and  the  Provincial 
Director.  A  basic  function  of  all  is  to  ensure  that  neither  the  applicant,  nor 
his  solicitor,  deviate  unduly  from  the  "norm"  in  decisions  concerning  the 
initiation,  conduct  or  termination  of  litigious  proceedings  supported  by  the 
Plan. 

Some  aspects  of  the  norm  have  been  expressly  legislated,23  but  for 
the  most  part  the  various  administrators  are  required  to  be  guided  by  their 
own  sense  of  what  seems  practicable  in  the  analogous  circumstances  of 
privately  supported  litigation.  The  following  remarks  concerning  the  func- 
tion of  the  area  committees  under  the  English  Plan,  for  instance,  might 
have  been  made  of  their  Ontario  counterparts  with  equal  relevance: 

The  Committees'  function  is  strictly  comparable  to  that  of  the  solicitor 
advising  his  own  paying  client  and  there  is  little  doubt  that  the  Com- 
mittees which  have  the  benefit  of  discussion,  more  frequently  reach  the 
appropriate  answer  than  individual  advisers  do  when  performing  the 
same  function  in  their  own  office.  Some  solicitors  are  cautious  by 
nature  and  others  are  over-optimistic.  Failure  in  judgement  in  either 
direction  is  liable  to  be  adverse  to  the  client's  interest 


21R.R.O.  1970,  Reg.  557,  s.  137.  Except  in  very  restrictive  circumstances,  it  is  an 

offence  under  the  legislation  to  disclose  even  the  fact  that  a  client  is  receiving 

legal  aid. 
22Occasionally  informal  discussions  occur  between  the  courts  and  officers  of  the 

Plan.  Legal  aid  appeals  have  prompted  the  most  protracted  discussions  to  date. 
23As,  for  example,  the  statutory  charge  for  costs  payable  by  the  Plan  on  recoveries 

of  money  or  property  through  legal  aid  assistance:  The  Legal  Aid  Act,  R.S.O. 

1970,  c.  239,  s.  17. 
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There  is  little  doubt  that  solicitors'  minds  are  affected  by  the  fact  that 
their  assisted  clients  do  not  face  the  same  hazards  that  their  paying 
clients  do  ...  .  There  is  therefore  a  far  greater  tendency  for  the  solicitor 
to  feel  aggrieved  that  he  has  not  been  given  a  chance  to  'have  a  go' 
because  neither  he  nor  his  client  has  anything  to  lose.24 

Ideally,  the  fact  of  legal  aid  should  not  influence  the  solicitor  and 
client  relationship  at  all  —  or  at  least  in  any  manner  tending  to  manifest 
itself  in  open  court.  Once  legal  aid  has  been  granted,  the  Ontario  Plan  relies 
substantially  upon  the  integrity  of  individual  participating  lawyers  to  man- 
age the  ongoing  proceedings  with  customary  diligence,  efficiency  and  econ- 
omy. There  is  no  doubt  that  this  basic  confidence  in  the  profession  was  well 
justified.  If  that  were  not  so,  the  Plan  would  have  failed  to  survive  the 
volume  of  legal  aid  matters  handled  in  the  past  six  years  and  the  suspected 
abuses  of  it  would  not  have  remained  so  minimal  (even  up  to  the  present 
time)  as  to  be  highly  speculative. 

Nevertheless,  it  is  evident  that  the  Plan,  in  attempting  to  negate  the 
differences  between  assisted  and  unassisted  litigants,  proceeds,  not  upon 
fact,  but  upon  a  hypothesis.  As  the  volume  of  legal  aid  matters  increases,  so 
does  the  potential  for  abuse  and  so,  as  well,  does  the  Plan's  capacity  for 
influencing  the  solicitor  and  client  relationship.  Extraordinary  care  is  now 
required  to  ensure  that  legal  aid  clients  are  not  overdemanding  of  solicitors' 
time,  that  the  Tariff  is  fair  and  does  not  provide  for  financial  incentives 
which  may  adversely  affect  customary  advice,  that  solicitors  are  continu- 
ously mindful  of  their  duties  to  be  candid  with  the  Plan  and  objective  in 
their  formal  opinions,  and  that  legal  aid  is  not  granted  in  unreasonable 
circumstances. 

The  volume  of  legal  aid  is  now  such  that  there  must  be  no  substantial 
slippage  in  the  Plan's  checks  and  balances  or  inadvertent  departures  from 
fundamental  principles.  The  Plan's  role  as  an  objective  "partner"  to  the 
solicitor  and  client  relationship  must  be  sustained  —  the  Plan  must  not 
become  regarded  as  simply  another  adversary  to  that  relationship.  In  such 
circumstances,  the  resulting  impact  on  the  courts  would  be  very  negative 
indeed. 


D.     Measuring  Impact 


"Measuring"  the  Plan's  impact  on  the  courts  is  a  matter  of  some 
present  difficulty  if,  indeed,  it  can  ever  be  undertaken  with  satisfactory  pre- 
cision at  all.  Neither  the  Plan,  nor  the  courts  have  structured  their  affairs 
with  a  view  to  this  particular  exercise. 

At  any  rate,  it  can  be  said  that  there  are  at  least  two  aspects  to  the 
question  of  impact.  First,  there  is  a  quantitative  aspect,  involving  a  statis- 
tical undertaking  intended  to  produce  a  "head  count",  as  it  were,  of  the 
greater  number  of  litigants  —  or  litigants  who  are  represented  —  by  virtue 
of  the  Plan.  Secondly,  there  is  the  question  of  the  Plan's  effect  on  the 


24S.  Pollock,  "Legal  Aid:  Giving  Reasons"  (1971),  115  Solicitors  Journal,  898. 
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courts'  ability  to  go  about  the  business  of  adjudication  with  satisfactory 
dispatch  and  equity.  This  second,  or  qualitative,  aspect  of  the  matter 
involves  some  enquiry  as  to  whether  any  of  the  litigants  (or  lawyers)  who 
are  before  the  court,  should  not  be  there  or,  if  they  should,  is  there  anything 
unsatisfactory  about  their  conduct  or  performance  which  might  be  attrib- 
utable to  the  operation  of  the  Plan?  This  matter  is  particularly  difficult 
because  it  involves  the  question  of  "norms"  in  litigation  which  were  seldom 
discussed  as  such  prior  to  the  introduction  of  the  Plan. 


1 .    Quantitative  Impact 

One  might  have  thought  that  so  simple  a  matter  as  calculating  the 
increased  activity  in  our  courts  attributable  to  the  Plan  could  be  executed 
with  easy  precision.  Until  as  recently  as  1971,  however,  court  statistics,  if 
available  at  all,  were  maintained  on  a  basis  that  was  rudimentary  to  the 
point  of  being  casual.  The  Plan,  on  the  other  hand,  maintains  most  of  its 
statistical  information  in  somewhat  more  popular  terms,  namely:  cost. 
Nevertheless,  the  Plan's  statistics  do  provide  a  fair  insight  into  its  contribu- 
tion to  court  activity.  For  the  most  part,  they  are  based  on  accounts  "paid" 
for  given  fiscal  periods;  the  court  activity  giving  rise  to  the  accounts  does 
not  necessarily  take  place  in  the  same  fiscal  period. 

"Comparisons"  between  court  and  Plan  statistics  unfortunately  are 
too  speculative  to  be  of  much  value.  Not  only  are  the  statistical  bases  dif- 
ferent, they  are  also  reported  for  different  periods.25  As  well,  the  Plan's 
statistics  tend  to  be  affected  by  extraneous  matters  like  backlogs  in  the  pay- 
ment of  accounts  and  uncertainty  (without  specific  analysis)  as  to  how 
much  court  activity  is  reflected  in  individual  accounts  or,  in  some  cases, 
whether  it  involved  court  activity  at  all. 

Generally,  however,  the  majority  of  the  certificates  issued  by  the  Plan 
are  issued  for  some  form  of  representation  in  court.  Since  the  vast  majority 
of  successful  applicants  have  been  found  unable  (after  formal  assessment) 
to  contribute  toward  any  cost  of  the  proceedings,  it  may  be  said  that  most 
certificates  issued  in  criminal  matters  involve  persons  who  would  have  been 
otherwise  unrepresented  and,  in  civil  matters,  persons  who  may  not  have 
reached  the  courts  at  all.  Bearing  in  mind  that  the  distribution  of  criminal 
and  civil  certificates  has  been  (very  roughly)  equivalent  throughout,  it  can 
be  seen  that  the  Plan  has  been  responsible  for  a  good  deal  of  fresh  access 
(or  fresh  representation)  in  our  courts. 

A  thorough  understanding  of  the  immense  volume  of  legal  aid  now 
undertaken  is  of  critical  importance  to  apreciating  the  degree  of  adminis- 
trative overview  in  legal  aid  litigation  which  can  ever  be  realistically 
secured.  Of  course  the  nature  of  the  Plan  itself,  which  assigns  paramount 
importance  to  the  solicitor  and  client  relationship,  bears  on  this  question  as 
well.  In  any  event,  the  number  of  personal  contacts  between  applicants 


25Statistics  maintained  by  the  Inspector  of  Legal  Offices  are  recorded  on  a  calen- 
dar year  end  basis;  those  of  the  Plan  are  recorded  on  a  fiscal  year  basis  —  year 
ending  March  31. 
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seeking  fresh  assistance  under  the  Plan  and  area  directors,  duty  counsel  or 
participating  solicitors  now  approaches  1,000  per  day.26 

TABLE  I 

Non-Contributing 
Year  Certificates  Issued  Applicants 

1968  38,860  86.4% 

1969  47,700  89.5% 

1970  42,300  87.3% 

1971  54,963  90.2% 

1972  56,282  91.7% 

1973  58,885  91.8% 

Appendix  I  to  this  chapter  consolidates  various  activities  undertaken 
by  the  Plan  for  the  years  1968  to  1973,  inclusive.  Appendix  II  consolidates 
the  activity  by  court  to  the  extent  that  such  matters  have  been  reported 
from  time  to  time.  Appendix  III  consolidates  the  civil  and  criminal  cases 
dealt  with  by  the  nature  of  the  matters  involved. 

It  is  clear  that  the  Plan's  activity  has  been  concentrated  to  a  large 
degree  in  criminal  matters  —  particularly  in  the  Provincial  Courts,  and  in 
matrimonial  causes  —  notably  divorce  proceedings  in  the  Supreme  Court.27 
Bearing  in  mind  the  problem  of  "comparing"  court  and  Plan  statistics,  it 
is  of  some  interest  to  note  that  the  Provincial  Courts  (Criminal  Division) 
handled  164,153  cases28  involving  offences  under  the  Criminal  Code  for 
the  year  ending  December  31,  1971  and  that  the  Plan  paid  19,793  accounts 
on  certificates  for  proceedings  in  those  courts  during  the  fiscal  year  ending 
March  31,  1972.  During  the  latter  period,  73,482  persons  were  assisted  by 
criminal  duty  counsel.29 

It  may  also  be  of  interest  to  note  that  5,297  divorce  cases  were  com- 
menced in  the  Supreme  Court  during  the  year  ending  December  31,  1970 
and  the  Plan,  during  its  fiscal  year  ending  March  31,  1971,  paid  accounts 
in  5,521  divorce  cases.30  This  experience  seems  to  accord  with  that  in 
England.  In  the  Fourteenth  Annual  Report*1  of  the  English  Plan,  it  is 

26The  number  of  personal  "contacts"  is  computed  by  aggregating  (1)  formal 
applications,  (2)  informal  applications  and  (3)  persons  assisted  by  duty  counsel. 
A  total  of  219,959  personal  "contacts"  were  thus  recorded  in  1973.  These 
figures  obviously  contain  some  considerable  duplication  in  terms  of  "applicants". 
Having  regard  to  the  hazards  of  human  nature  in  recording  informal  applica- 
tions, they  probably  also  disclose  many  omissions. 

27Appendices  II  and  III. 

28 Annual  Report  of  the  Inspector  of  Legal  Offices  1971,  p.  45. 

2QThe  Ontario  Legal  Aid  Plan,  Annual  Report  1972,  Appendix  C,  p.  24. 

z°The  Ontario  Legal  Aid  Plan,  Annual  Report  1971,  Appendix  F,  p.  21. 

^Comments  and  Recommendations  of  The  Lord  Chancellor's  Advisory  Commit- 
tee, p.  54.  The  annual  reports  of  the  Law  Society  on  the  operation  and  finance  of 
the  legal  aid  scheme  and  the  comments  and  recommendations  of  the  Lord  Chan- 
cellor's Advisory  Committee  thereon  are  published  together.  For  brevity  they  are 
cited  throughout  this  report  either  as  the  comments  and  recommendations  of 
The  Lord  Chancellor's  Advisory  Committee  or  the  Annual  Report  of  the  Law 
Society. 
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observed  that  the  volume  of  legally  aided  business  has  grown  in  comparison 
with  the  total  volume  of  litigation  in  the  courts.  The  following  Table  from 
that  Report  represents  legal  aid  involvement  in  divorce  proceedings.32 

TABLE  II 


Year 

Legal  Aid 

Certificates 

Issued  for 

Matrimonial 

Cases  in  the 

Divorce 

Division 

Year 

Total  Number 

of  Divorce 

Petitions 

Proportion  of 
(1)  to  (2) 

(1) 

(2) 

(3) 

1959-60 

16,033 

1959 

25,689 

62.25% 

1960-61 

24,674 

1960 

27,870 

88.5% 

1961-62 

29,624 

1961 

31,124 

95% 

1962-63 

33,763 

1962 

33,818 

99.5% 

1963-64 

37,487 

1963 

36,385 

103% 

While  it  is  helpful  to  look  at  the  Plan's  contribution  to  increased  court 
activity,  it  is  an  exercise  of  questionable  relevance.  The  courts  know  they 
are  busier  and,  through  improved  reporting  systems,  they  now  also  know 
how  much  busier  they  are  than  they  were  the  year  before.  As  well,  projec- 
tions can  be  made  as  to  the  kind  of  adjustments  necessary  to  accommodate 
such  increased  activity.  While  it  is  "interesting"  to  see  how  much  of  the 
increased  access  or  increased  representation  is  attributable  to  the  Plan,  it  is 
really  only  relevant  to  a  question  which  this  chapter  does  not  purport  to 
answer:  Do  you  deal  with  this  activity  by  expanding  the  courts,  or  com- 
promising the  longstanding  ideals  which  underpin  the  administration  of 
justice?  In  this  context,  The  Ontario  Legal  Aid  Plan  may  yet  circumscribe 
the  measure  of  this  Province's  commitment  to  "equality  before  the  law". 

2.    Qualitative  Impact 

The  real  purpose  of  statistical  undertakings  purporting  to  measure 
impact  should  be  to  determine  whether  or  not  the  Plan  is  in  fact  "comple- 
menting" the  work  of  the  courts,  as  it  was  designed  to  do.  This  involves 
a  consideration  of  the  Plan's  potential  for  negative  performance  and  the 
development  of  systems  to  review  its  actual  performance  with  sufficient 
sophistication  to  identify  and  isolate  those  problems  which  demand  atten- 
tion. 


Although  the  Ontario  Plan  publishes  a  good  deal  more  information 
in  its  Annual  Report  than  it  is  required  to,33  it  has  not  yet  undertaken 


mbid. 

MThe  Legal  Aid  Act,  R.S.O.  1970,  c.  239,  s.  10,  sets  out  the  basic  information 
required  in  the  Annual  Report.  Information  tending  to  disclose  the  impact  of  the 
Plan  on  the  courts  might,  however,  be  requested  at  any  time  under  section 
10(e)  —  "such  other  information  as  the  Attorney  General  requests". 
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ongoing  analyses  of  its  qualitative  impact  on  the  courts.  In  England,  where 
the  courts  are  expressly  aware  of  legal  aid  involvement  in  individual  cases, 
the  Legal  Aid  Plan  has  been  obliged  to  undertake  much  research  concern- 
ing its  impact  on  the  courts.  Inter  alia,  it  now  records  the  following  infor- 
mation as  a  matter  of  course: 

—  legal  aid  activity  in  various  courts,  by  area 

—  results  of  civil  cases,  by  court 

—  results  of  all  appeal  proceedings 

—  results  of  payments  for  costs  of  unassisted  persons  out  of  the  Fund 

—  analyses  of  applicants,  by  income 

—  all  court  decisions  on  the  legal  aid  legislation 

—  communiques  by  the  Law  Society  to  the  profession  concerning  the 
problems  and  policies  of  the  Plan 

—  cases  opened  and  closed  during  the  year 

—  consolidated  figures  concerning  success  rates  in  legally  aided  pro- 
ceedings 

—  the  number  of  cases  in  which  costs  are  awarded  to  legally  aided 
applicants,  etc. 

Much  of  the  above  information  is,  or  could  be,  made  available  in 
Ontario  through  the  Plan's  computer  facilities.  The  impact  of  the  Plan  on 
the  courts  need  not  (indeed,  should  not)  be  as  speculative  as  it  is.  The 
maintenance  of  such  information  on  an  area  basis  would  undoubtedly  give 
rise  to  statistical  anomalies  warranting  administrative  investigation  —  once 
enough  experience  had  been  gained  to  determine  what  constituted  a  devia- 
tion from  acceptable  "norms".  Since  such  abuses  of  the  Plan  as  there  have 
been  are  attributable  to  a  very  small  number  of  lawyers,  information  of 
this  kind  would  also  be  a  useful  "bench  mark"  for  administrative  reviews 
of  questionable  conduct  by  individual  lawyers. 

Statistical  monitoring  systems  are  costly  and  possess  a  unique  capacity 
for  disrupting  the  day  to  day  administration  of  any  programme.  Such 
methods  should  not  be  deployed  indiscriminately  and,  in  particular,  with- 
out cogent  evidence  that  the  matters  thus  analyzed  in  fact  warrant  intensive 
and  ongoing  analysis  of  this  kind.  It  would  be  unwise  (and  premature) 
therefore,  to  attempt  to  recommend  an  explicit,  detailed,  monitoring  system 
for  the  Ontario  Plan  prior  to  relaxing  its  non-disclosure  provision  suffi- 
ciently to  permit  judicial  and  administrative  "scanning"  of  those  areas  of 
legal  aid  activity  which  seem  to  most  require  surveillance  of  this  kind. 

Notwithstanding  these  comments,  the  kinds  of  matters  which  might  be 
monitored  on  an  ongoing  basis  (with  varying  degrees  of  intensity)  include 
the  following: 

—  success  rates  in  various  courts  (by  area)  —  particularly  in  matters 
where  there  is  a  residual  administrative  discretion  to  grant,  limit  or 
terminate  legal  aid 
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—  average  duration  of  trials  in  selected  courts  or  involving  particular 
issues  suspected  of  being  unduly  protracted 

—  interlocutory  proceedings  in  legal  aid  litigation  as  compared  to  pri- 
vately supported  proceedings 

—  termination  of  legal  aid  and  the  circumstances  thereof 

—  actual  participation  rates  (by  area)  of  lawyers  listed  on  legal  aid 
panels 

—  all  adverse  judicial  comment  on  any  aspect  of  the  operation  of  the 
Plan 

—  patterns  of  decision  in  matters  involving  optional  forums  or  alter- 
native avenues  of  relief 

—  court  dispositions  of  costs  in  legally  aided  proceedings 

In  all  matters  where  monitoring  might  be  undertaken  with  a  view  to 
isolating  unreasonable  deviations  from  the  norm  in  privately  supported  liti- 
gation, it  is  of  some  importance  to  ensure  that  statistics  maintained  by  the 
Plan  are  collected  in  a  manner  which  permits  meaningful  comparisons 
with  those  maintained  by  the  courts. 

3.    Non-disclosure 

It  is  unlikely  that  the  Plan's  impact  on  the  courts  (positive  or  nega- 
tive) can  ever  be  satisfactorily  assessed  unless  the  Plan's  non-disclosure 
provision  is  relaxed  sufficiently  to  permit  the  courts  to  join  in  this  process. 
One  striking  difference  between  England  and  Ontario  is  the  amount  of 
jurisprudence  on  the  subject  of  legal  aid.  In  England,  there  is  case  law  to 
be  found  on  almost  every  important  aspect  of  the  Plan's  operation;  in  On- 
tario, it  is  limited  to  decisions  of  the  Taxing  Officer.  Until  the  courts  are 
in  a  position  to  pinpoint  and  report  abuses  of  the  Plan  which  they  perceive 
to  be  in  progress,  they  will  likely  remain  largely  speculative.  It  is  equally 
probable,  having  regard  to  the  volume  of  legal  aid  undertaken,  that  the 
administrative  overview  of  legal  aid  litigation  will  never  reach  such  a 
state  of  sophistication  as  to  satisfy,  by  itself,  speculation  of  that  kind. 

There  appears  to  be  no  reasoning  in  the  Joint  Committee's  Report 
which  would  justify  a  non-disclosure  provision  of  the  rigidity  of  section 
137  of  the  Regulation.  On  the  contrary,  the  Joint  Committee  commented 
favourably  on  the  English  Plan  in  this  regard.  After  noting  that  the  "stigma 
of  charity"  should  be  removed  from  legal  aid,  the  Joint  Committee,  com- 
mented as  follows: 

This  view  is  endorsed  by  the  Committee.  In  England,  Wales  and 
Scotland  no  stigma  attaches  to  legal  aid  and  it  is  accepted  as  an  in- 
tegral part  of  the  administration  of  justice.  A  person  participating 
in  the  scheme,  be  he  a  lawyer  or  a  party  to  litigation  or  otherwise, 
in  no  way  suffers  from  any  suggestion  that  his  cause  is  second-rate  or 
that  the  matter  is  in  any  different  category  to  that  involving  the  rela- 
tionship of  private  legal  adviser  and  client. 33a 


S3an.  4  supra  p.  97. 
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The  non-disclosure  provision  of  the  Ontario  Plan  should  certainly 
be  relaxed  to  facilitate  this  aspect  of  the  Plan's  administration.  The  pro- 
vision has  been  of  no  real  benefit  to  applicants  (except,  of  course,  where 
disclosures  might  bear  on  the  merits  of  a  case)  and  it  has  had  the  result 
that  the  Plan  has  become  a  promontory  for  much  unwarranted  (or  ex- 
aggerated) criticism. 

Relaxation  of  the  Plan's  non-disclosure  provision  might  be  effected 
by  deleting  the  words  "or  the  fact  that  a  client  is  receiving  legal  aid  .  .  ." 
from  section  137  of  the  Regulation  and  adding  a  subsection  which  clearly 
permits  disclosure: 

(a)  concerning  the  "fact"  of  legal  aid  involvement  in  litigious  pro- 
ceedings —  perhaps  ultimately  through  an  appropriate  filing 
with  the  court  clerk  or,  in  criminal  matters,  by  notation  on 
counsel  slips; 

(b)  to  a  court  enquiring  as  to  the  administrative  status  of  applications 
for  legal  aid  alleged  by  litigants  to  be  pending  —  provided  that 
such  disclosures  are  limited  strictly  to  statements  concerning  the 
grant,  refusal,  or  termination  of  legal  aid  and  the  timing  thereof, 
without  supportive  reasoning  (i.e.,  which  might  bear  on  the 
merits  of  a  case);  and 

(c)  "of  information  for  any  purpose  with  the  consent  of  the  person  in 
connection  with  whose  case  it  was  furnished  and,  where  he  did 
not  furnish  it  himself,  with  the  (additional)  consent  of  the  person 
or  body  of  persons  who  did."34 

E.     The  Potential  for  Negative  Performance 

"It  is  an  unfortunate  human  characteristic  to  ignore  the  good  things 
that  are  done  by  powerful  and  wealthy  nations  or  corporations  or 
even  individuals  as  if  such  were  the  merest  discharge  of  duty,  but  at 
the  same  time  to  be  unmerciful  in  criticism  of  the  slightest  lapse  from 
grace."34a 

It  is  as  well  to  emphasize  at  the  outset  that  this  critical  focus  on  those 
aspects  of  the  Plan  which  give  rise  to  a  "potential"  for  negative  perform- 
ance highlights  extraordinary  matters,  rather  than  the  norm,  in  legal  aid. 
Even  the  Plan's  most  vocal  critics  concede  the  monumental  contribution 
which  it  has  made  to  the  administration  of  justice  and  entire  aspects  of  its 
structure  have  been  widely  emulated  in  other  jurisdictions.  As  the  inevi- 
table and  ongoing  process  of  refinement  commenced,  it  was  to  be  expected 
that  the  focus  of  comment  would  shift  from  lofty  principles  and  raised 
expectations  to  potential  problems  and  specific  standards  of  performance. 
Unfortunately,  the  Plan's  intrinsic  value  is  now  hardly  discussed;  nor  is  it 
appreciated  from  the  mandatory  annual  reports  setting  out  its  technical  and 
arid  statistical  details  in  "mind-boggling"  proportions.  At  present  its  in- 

34 Legal  Aid  and  Advice  Act,  1949,  12,  13  and  14  Geo.  6,  c.  51,  s.  14(2). 
34a"The  Ontario  Legal  Aid  Plan;  A  Symposium",  The  Gazette,  Law  Society  of  Upper 
Canada,  1967,  Vol.  1,  no.  1,  p.  8  at  p.  17  per  Keith. 
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herent  worth  is  evident  only  from  considered  responses  to  a  hypothetical 
question:  What  would  be  the  consequences  if  it  should  fail? 

That  this  question  has  been  so  seldom  asked,  is  perhaps  the  Plan's 
finest  tribute.  It  is  not  proposed  to  answer  that  question  here  —  except 
to  say  that  the  Plan  is  a  derivative  of  principles  and  ideals  which  would  not 
long  survive  such  compromise. 

What  then  is  the  Plan's  potential  for  negative  performance  in  the 
courts  when  it  grants,  limits,  sustains  or  terminates  an  applicant's  support 
in   litigious   proceedings? 

1 .    The  Onus  to  Grant 

It  is  sometimes  said  (most  frequently  by  participating  lawyers)  that 
"too  much"  legal  aid  is  granted.  It  is  noteworthy  that  almost  as  many  legal 
aid  certificates  were  granted  in  Ontario  (population  8,000,000  approxi- 
mately) during  the  first  five  years  of  the  Plan's  operation  as  were  granted 
in  England  (population  approaching  50,000,000)  during  the  English 
Plan's  first  decade  of  operation.35  For  the  most  part,  this  substantial  differ- 
ence is  attributable  to  the  fact  that  the  financial  criteria  under  the  English 
Plan  are  much  more  restrictive  and  the  scope  of  legal  assistance  available 
much  less  comprehensive.36  Some  of  the  difference,  however,  is  attributable 
to  a  different  approach  taken  on  the  granting  of  legal  aid. 

The  concept  of  "right"  to  legal  aid  was  given  much  greater  legislative 
expression  in  Ontario  than  in  England.  Except  for  legal  aid  appeals  and 
those  matters  expressly  within  the  discretion  of  the  area  director,37  the 
onus  is  on  the  area  director  in  Ontario  to  advance  reasons  why  an  ap- 
plicant should  not  receive  a  certificate  for  assistance  in  most  serious  civil 
matters  and  in  all  serious  criminal  proceedings: 

12.  (1)  Except  as  otherwise  provided  in  this  Act  or  the  regulations, 
a  certificate  shall  be  issued  to  a  person  otherwise  entitled 
thereto  in  respect  of  any  proceeding  or  proposed  proceed- 
ing . . .  .38  [Emphasis  added] 

The  English  Plan,  in  sharp  distinction,  provides  for  a  dual  test  which 
comes  into  operation  at  the  moment  of  application.  The  onus  is  clearly 


35The  consolidated  figures  for  the  first  10  years  of  operation  of  the  English  Plan 
indicate  that  288,380  applications  were  granted:  The  Tenth  Annual  Report  of 
The  Law  Society,  p.  3.  The  consolidated  figures  for  the  first  five  years  of  operation 
of  the  Ontario  Plan  disclose  that  240,105  legal  aid  certificates  were  issued:  The 
Ontario  Legal  Aid  Plan,  Annual  Report  1972,  p.  3 1,  Appendix  L. 

36The  English  Plan  was  introduced  in  stages.  It  still  does  not  encompass  criminal 
matters  or  provide  for  representation  before  administrative  or  quasi-judicial 
tribunals. 

^The  Legal  Aid  Act,  R.S.O.  1970,  c.  239,  ss.  13  and  14. 

S8Ibid.  s.  12.  The  section  encompasses  civil  proceedings  in  Supreme,  County, 
Surrogate  and  Federal  Courts,  all  indictable  criminal  offences,  extradition  mat- 
ters and  proceedings  under  the  Fugitive  Offenders  Act.  See  also  the  Legal  Aid 
Regulation,  R.R.O.  1970,  Reg.  557,  s.  39. 
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on  the  applicant39  to  satisfy  the  first  branch  of  the  test  and  even  if  he  does, 
legal  aid  may  yet  be  refused  by  a  certifying  committee  on  the  second 
branch  if  it  ''appears  unreasonable  that  he  should  receive  it  in  the  partic- 
ular circumstances  of  the  case". 

A  person  shall  not  be  given  legal  aid  in  connection  with  any  proceed- 
ings unless  he  shows  that  he  has  reasonable  grounds  for  taking, 
defending  or  being  a  party  thereto,  and  may  also  be  refused  legal  aid  if 
it  appears  unreasonable  that  he  should  receive  it  in  the  particular 
circumstances  of  the  case.40  [Emphasis  added] 

Here  again  it  should  be  noted  that  the  English  test  is  solely  referrable 
to  "civil"  proceedings. 

In  the  result,  an  English  applicant  for  assistance  in  a  civil  proceeding 
must  (usually  with  his  solicitor's  assistance)  satisfy  a  certifying  committee 
at  the  outset  of  the  merits  of  his  case.  The  certifying  committee  may  still 
exercise  its  residual  discretion  to  refuse  regardless  of  the  merits  of  the  case 
if,  for  example,  the  cost  of  establishing  the  applicant's  rights  was  out  of  all 
proportion  to  the  benefit,  he  would  gain  thereby.41 

Virtually  the  same  controls  exist  under  the  Ontario  Plan  although 
they  are  exercised  by  different  individuals,  and  in  some  respects,  at  a  more 
awkward  time  —  after  the  legal  aid  certificate  has  issued.  In  practice, 
the  area  director's  initial  review  of  a  case  coming  within  the  "mandatory" 
provisions  of  section  1 2  is  very  cursory  —  if  he  makes  one  at  all.42  He 
may  attempt  to  satisfy  himself  of  the  applicant's  probable  financial  entitle- 
ment, consider  whether  or  not  the  Regulation  (section  39)  "prohibits"  the 
issuance  of  a  certificate  and  hope  to  glean  enough  information  concerning 
the  merits  of  the  case  to  be  certain  it  is  not  "frivolous,  vexatious,  (or)  an 
abuse  of  the  process  of  the  court  .  .  ."  ,43  If  the  applicant  qualifies  financially 
(after  formal  assessment)  the  certificate  will  usually  issue.  The  real  control 
follows  the  issuance  of  the  certificate  in  civil  matters  where  an  authorization 
to  proceed  is  required: 


39 R.  v.  Legal  Aid  Committee  No.  1   (London)  Legal  Aid  Area,  Ex  p.  Rondel, 
[1967]  2  Q.B.  482;  Mathews  and  Oulton,  On  Legal  Aid  and  Advice,  p.   124, 
(London,  1971). 
^Legal  Aid  and  Advice  Act,  1949,  12,  13  and  14  Geo.  6,  c.  51,  s.  1(6). 
^Comments  and  Recommendations  of  The  Lord  Chancellor's  Advisory  Committee 
1953,  p.  19.  The  second  branch  of  the  test  has  also  been  used  to  refuse  aid  where 
there  was  an  evident  discrepancy  between  an  applicant's  life  style  and  reported 
assets  or  income. 
42The  Ontario  Plan  still  relies  primarily  upon  part-time  area  directors  who  in 
turn  often  rely  substantially  on  their  full-time,  non-legally  trained  secretaries. 
In  many  cases,  the  merits  of  a  case  may  not  be  considered  at  all  until  after  the 
applicant's  solicitor  of  choice  has  rendered  his  opinion.  R.R.O.  1970,  Reg.  557, 
ss.  58  and  64. 
43R.R.O.  1970,  Reg.  557,  s.  39(a) (iii).  And  see  the  remarks  in  "The  Ontario  Legal 
Aid  Plan;  A  Symposium",  n.  34a  supra  p.  8  at  p.  14  per  E.  Houser: 

And  it  must  be  remembered  that  other  than  dealing  with  the  matter  as  to 
whether  or  not  it  is  frivolous  and  vexatious,  the  Area  Director  has  not  dealt 
with  the  matter  on  its  merit.  It  is  coming  to  you  fresh.  You  are  the  one  who 
is  to  deal  with  it.  It  is  your  responsibility,  the  same  as  when  any  normal  client 
would  come  to  your  office. 
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58.  (1)  Where  a  certificate  has  been  issued  for  a  proceeding  coming 
within  clause  a,  b,  c  or  f  of  section  12  of  the  Act,  no  civil 
proceeding  may  be  taken  pursuant  to  such  certificate  until 
the  solicitor  accepting  it  has  furnished  to  the  area  director 
his  written  opinion  that  it  is  reasonable  under  all  the  circum- 
stances for  him  to  commence,  defend  or  continue  the  pro- 
ceeding and  the  area  director  has  authorized  him  to  proceed. 
fEmphasis  added] 

(2)  Where  the  initial  step  in  the  proceeding  is  required  by  any 
statute,  rule  of  law  or  practice  to  be  taken  immediately  if  the 
rights  of  the  applicant  are  to  be  preserved,  the  solicitor  may 
take  the  initial  step  but  shall  not  take  any  further  step  until 
he  has  furnished  the  opinion  required  by  subsection   l.44 

The  strong  advantage  of  the  Ontario  approach  is  the  reduced  delay 
in  the  courts.  The  time  between  the  moment  of  application  and  initial  con- 
tact with  the  solicitor  of  choice  is  kept  to  an  absolute  minimum.  The  vast 
majority  of  certificates  can  be  issued  within  a  few  days4"'  of  the  application. 
In  England,  the  delay  is  still  almost  a  month  —  and  at  one  point  it  was 
reported  as  long  as  an  average  of  54  days.46 

There  are,  however,  some  qualitative  disadvantages  to  the  Ontario 
approach  to  granting  legal  aid: 

(a)  Unless  the  area  director  exercises  strict  control  over  the  situation, 
a  considerable  length  of  time  can  elapse  between  the  issuance  of 
the  certificate  and  the  rendering  of  the  solicitor's  opinion.  (On 
occasion,  opinion  letters  have  been  received  after  the  trial.) 

(b)  Part-time  area  directors  are  sometimes  in  the  unenviable  position 
of  being  required  to  challenge  the  "marginal"  opinion  of  a  fellow 
practising  solicitor  without  the  adjudicative  support  of  a  com- 
mittee.47 

(c)  Participating  solicitors  sometimes  fail  to  remember  that  the  area 
director's  review  of  the  merits  (if  any)  was  most  cursory,  with 
the  result  that  their  own  opinions  are  sometimes  incomplete  or 
otherwise  inadequate. 

(d)  As  the  volume  of  legal  aid  increases,  the  part-time  area  director 
(whose  loyalties  are  divided  between  private  practice  and  the 
Plan)  encounters  practical  difficulties  in  conducting  careful  re- 
views of  opinion  letters. 

(e)  The  temptation  to  defer  simply,  without  review,  to  the  opinion  of 
a  lawyer  having  more  experience  in  a  particular  matter  than  the 
area  director  is  strong. 


"Ibid.s.  58(1)(2). 

45 See  p.  145  infra. 

^Comments  and  Recommendations  of  the  Lord  Chancellor's  Advisory  Committee 
1956,  p.  23. 

47He  may,  however,  seek  the  "advice"  of  his  area  committee  but  this  is  not  al- 
ways practicable  with  a  committee  of  volunteers.  R.R.O.  1970,  Reg.  557,  s.  23. 
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(f)  Some  solicitors  are  less  mindful  than  others  of  the  role  of  the 
Plan  as  a  "partner"  to  the  solicitor  and  client  relationship,  with 
the  result  that  their  opinions  are  sometimes  more  characterized 
by  advocacy  than  candour. 

(g)  In  serious  criminal  matters,  no  opinion  is  required  at  all  and  there 
is  no  administrative  enquiry  (except  on  appeals)  into  the  merits 
of  his  defence.48 

(h)  If  a  particular  case  is  found  to  be  of  questionable  merit,  both 
the  area  director  and  the  solicitor  of  record  are  faced  with  the 
somewhat  awkward  task  of  explaining  to  the  applicant,  whose 
expectations  have  been  raised  with  the  issuance  of  the  certificate, 
that  it  is  worthless.  Indeed,  it  must  then  be  "cancelled"  by  a 
somewhat  cumbersome  "show  cause"  procedure.49 

For  any  of  these  reasons  a  legal  aid  case  of  questionable  merit  may 
find  its  way  to  the  courts.  Even  the  use  of  certifying  committees  in  England 
does  not  wholly  preclude  such  occurrences50  and  neither,  in  fact,  does  the 
prospect  of  having  to  pay  one's  own  costs.  Nevertheless,  there  is  sub- 
stantial room  for  effecting  more  consistent  control  over  the  grant  of  legal 
aid  in  civil  matters  and  the  necessity  therefore  will  become  increasingly 
apparent  as  the  demands  upon  the  Plan  increase. 

Among  the  measures  which  should  be  considered  if  more  stringent 
controls  are  to  be  effected  on  the  initial  grant  of  legal  aid  (or  upon  the 
authorization  to  proceed),  are  the  following: 

(a)  the  replacement  of  many  of  the  part-time  area  directors  with 
fewer  full-time  legal  officers  having  primary  administrative  re- 
sponsibilities on  a  "regional"  basis;51 


48There  is  a  considerable  justification  for  this   in  that  everyone   accused   of  a 
criminal  offence  is  entitled  to  a  defence  which  may  be  positive  in  character  (i.e., 
a  defence  on  the  merits),  or  negative  (i.e.,  simply  requiring  the  Crown  to  prove 
its  case). 
49R.R.O.  1970,  Reg.  557,  s.  65. 

50Concern  to  minimize  the  support  of  fruitless  litigation  or  of  cases  of  question- 
able merit  is  evident  throughout  the  annual  reports  of  the  English  scheme.  The 
following  excerpt  from  the  Fifteenth  Annual  Report  of  the  Law  Society,  at  p.  10, 
is  typical: 

The  Council  issued  directions  that  steps  be  taken  by  area  committees  and  by 
the  profession  to  avoid  pleading  a  multiplicity  of  grounds  in  divorce  proceed- 
ings in  order  that  reasonable  economy  might  be  exercised  and  for  the  same 
reason  to  discourage  litigation  relating  to  matrimonial  disputes  over  property 
where  neither  the  value  of  the  articles  nor  the  dispute  itself  is  substantial  and 
a  compromise  settlement  should  be  possible. . . . 
51The  question  of  full-time  area  directors  and  "Regionalization"  is  discussed  in 
more  detail  in  the  context  of  controlling  wasteful  litigation.  The  suggestion  is 
not  new;  it  appears  from  the  Plan's  1968  Annual  Report  (p.    12)   that  it  was 
originally  to  be  administered  through   15  regions  rather  than  the  present  46 
areas.  The  engagement  of  full-time  area  directors  appears  to  have  been  regarded 
both  in  England  and  by  the  Ontario  Attorney  General's  Advisory  Committee  as 
an  inevitability:  First  Annual  Report,  The  Advisory  Committee  on  Legal  Aid  in 
Ontario,  p.  10,  (1968).  See  also  Comments  and  Recommendations  of  The  Lord 
Chancellor's  Advisory  Committee  1961 : 

The  use  of  part  time  local  secretaries  under  present  conditions  is  inevitable; 
but  part  time  work  with  its  loyalties  divided  between  private  and  public 
practice  does  not,  in  our  experience,  make  for  complete  efficiency. 
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(b)  controlled  delegation  to  para-legal  personnel  of  the  power  to 
make  initial  grants  of  legal  aid  in  all  matters  which  do  not 
require  initial  or  intensive  scrutiny  by  a  trained  lawyer;52 

(c)  adjudicative  support  for  area  directors  in  the  form  of  back-up 
certifying  committees  (paid  modest  honoraria)  to  deal  with  pro- 
ceedings which  may  initially  (or  subsequently)  appear  to  be  of 
questionable  merit  or  of  dubious  value  to  the  applicant;"'8 

(d)  the  engagement  of  law  clerks  or  articling  students  to  assist  the 
area  directors  and  the  certifying  committees  in  isolating  "selected" 
cases  and  legal  issues  requiring  such  attention;54 

(e)  the  establishment  of  a  filing  system  designed  to  encourage 
periodic  reviews  of  all  "doubtful"  matters  which  may  involve  an 
abuse  of  the  courts'  process  or  unreasonable  cost  to  the  Plan; 

(f )  the  encouragement  of  direct,  initial  contact  between  the  applicant 
and  his  lawyer  of  choice  and  the  promotion  of  lawyer-assisted 
applications;  (In  such  circumstances,  the  initial  interview  is  much 
more  thorough.  It  also  permits  meaningful  terms  and  conditions 
to  be  imposed  by  the  area  director  under  section  16(7)  of  the 
Act  at  the  time  the  certificate  is  issued.)55 

(g)  more  extensive  communication  with  the  legal  profession  concern- 
ing the  problems  and  policies  of  the  Plan.56 


52The  legal  skills  of  area  directors  should  be  applied  only  where  they  are  most 
needed.  There  is  no  reason,  for  instance,  why  the  power  to  issue  legal  aid 
certificates  in  serious  criminal  matters  —  where  there  is  no  residual  legal  dis- 
cretion at  all  —  should  be  limited  exclusively  to  legally  trained  personnel. 
53The  engagement  of  full-time  area  directors  has  both  advantages  and  disadvantages 
insofar  as  the  resulting  relationship  with  participating  solicitors  is  concerned.  The 
chief  disadvantage  lies  in  the  way  in  which  the  bar  regards  a  non-practising  lawyer 
questioning  their  opinions.  Adjudicative  support  from  area  certifying  committees 
is  therefore  not  only  useful,  but  sometimes  quite  necessary. 
54 Area  committees  in  England  tend  to  become  overloaded  with  work.  A  great 
deal  of  effort  is  required  in  preparing  material  for  such  committees  if  they  are 
to  be  efficient;  careful  selection  in  the  matters  referred  to  them  is  mandatory. 
No  such  matter  should  be  referred  to  a  certifying  committee  unless  the  area 
director  has  decided  to  refuse  the  application  on  legal  grounds,  and  even  then 
only  if  the  lawyer  whose  opinion  is  challenged  requests  it  to  be  so  referred. 
55This  approach  is  desirable  for  many  other  reasons  including  convenience  to  the 
applicant,  additional  control  over  financially  ineligible  persons  receiving  aid, 
control  of  administrative  cost,  the  provision  of  preventive  advice  and  assistance 
and  more  meaningful  certificate  endorsements:  see  Community  Legal  Services 
Report:  Law  Society  of  Upper  Canada,  1972  under  Advice  and  Assistance. 
England  has  long  recognized  the  value  of  liberalized  access  to  legal  advice  as 
a  "filter"  to  reduce  questionable  or  unmeritorious  applications  for  aid  advanced 
without  legal  help.  Most  of  such  matters  end  at  the  advice  stage:  Comments  and 
Recommendations  of  The  Lord  Chancellor's  Advisory  Committee,  1953.  p.  23. 
56The  English  Law  Society  has  made  frequent  use  of  published  memoranda  to 
the  profession  concerning  legal  aid.  For  an  example,  see  Appendix  VII  p.  49 
of  the  Eleventh  Annual  Report  of  the  Law  Society:  "Fruitless  Litigation  —  The 
Duty  of  Solicitors".  The  Attorney  General's  Advisory  Committee  has  long  been 
mindful  of  the  importance  of  communication  with  the  profession.  Its  First  Annual 
Report  (1968)  notes: 

That  members  of  the  legal  profession  be  urged  to  be  vigilant  in  discerning  and 
discouraging  abuses  of  the  Plan  whether  by  unwarranted  resort  to  it  having 
regard  to  its  underlying  premise  as  a  contributory  plan,  unwarranted  resort 
to  litigation,  or  by  departure  from  procedures  which  a  prudent  counsel 
would  recommend  to  a  client  if  retained  by  one  who  could  afford  to  pay  his 
own  cost  of  legal  services. 
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2.    Delay 

Since  the  Plan  introduces  a  peripheral  administration  in  legally  aided 
proceedings,  it  gives  rise  to  a  potential  for  delay  in  the  courts  in  all  cir- 
cumstances requiring  a  decision  by  Plan  administrators  as  a  condition 
precedent  to  undertaking  actual  service.  Included  among  such  circumstances 
are  the  following: 

(a)  decisions  required  to  be  taken  by  area  directors  respecting  the 
issuance  of  certificates,  or  authorizations  to  proceed; 

(b)  decisions  respecting  financial  eligibility  and  levels  of  contribution 
toward  the  cost  of  proceedings; 

(c)  decisions  required  to  be  taken  by  area  committees  prior  to  ex- 
tending aid  in  appeals  or  for  extraordinary  remedies. 

In  addition  to  these  matters,  more  subtle  factors  of  delay  exist  in  the 
context  of  the  workload  of  individual  lawyers,  their  familiarity  with  the 
work  at  hand  and  potential  abuses  of  the  scheme  by  applicants  hoping 
to  forestall  their  moment  of  truth  in  court. 


3.    Conditions  Precedent  to  Service 

In  practice,  the  decisions  required  to  be  taken  by  area  directors  have 
not  occasioned  any  substantial  delay  in  the  courts  —  except  where  appli- 
cants have  declined  to  cooperate  in  the  financial  assessment  undertaken  by 
the  Ministry  of  Community  and  Social  Services.  In  serious  criminal  matters, 
there  is  of  course  no  residual  "legal"  discretion.  In  most  civil  matters  the 
Plan,  as  already  noted,  is  designed  to  permit  the  applicant  to  communicate 
with  his  solicitor  of  choice  with  an  absolute  minimum  of  precertification  on 
legal  issues.  In  addition,  the  Act  amply  provides  for  emergency  measures  to 
be  taken  in  order  to  secure  an  applicant's  legal  position  on  appeal57  or 
before  the  court  of  first  instance58  prior  to  financial  assessment. 

A  sampling  of  100  criminal  applications  in  the  York  County  office, 
which  receives  approximately  one-third  of  all  applications  in  the  Province, 
disclosed  that  the  vast  majority  of  certificates  (approaching  90% )  were 
issued  within  four  days  of  application  and  most  (75%  approximately) 
within  three  days.  Most  of  the  remainder  were  issued  within  two  weeks  and 
virtually  all  of  these  involved  delays  occasioned  by  the  applicants  them- 
selves. 

In  civil  matters  (other  than  appeals),  the  timing  of  certificate  issuance 
is  usually  much  less  critical.  Even  here,  however,  the  lapse  of  time  between 
the  application  and  the  issuing  of  a  certificate  (in  York)  averages  seven  to 
ten  days  and,  in  other  areas,  seldom  exceeds  two  weeks.  This  timing  ap- 
pears well  within  the  limits  of  the  pace  of  our  courts. 

It  might  have  been  expected  that  delays  would  occur  while  partici- 
pating solicitors  awaited  "authorization  to  proceed1'  in  those  civil  matters 

5-R.R.O.  1970,  Reg.  557,  s.  47. 

5*The  Legal  Aid  Act,  R.S.O.  1970,  c.  239,  s.  16. 
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requiring  a  formal  opinion  from  them.59  In  practice,  no  such  delay  occurs; 
virtually  no  participating  solicitors  interrupt  necessary  service  to  the  appli- 
cant to  await  a  section  58  authorization.  Those  who  proceed  without  ren- 
dering an  opinion,  however,  run  the  risk  of  non-payment  by  the  Plan. 

Except  for  the  emergency  measures  provided  for  in  the  Act,  an  area 
director  must  not  issue  a  certificate  for  extensive  legal  proceedings  until 
he  has  received  an  Assessment  Officer's  report  concerning  the  applicant's 
financial  eligibility  for  legal  aid  and  his  ability  to  contribute  toward  the 
anticipated  cost  of  the  proceedings.00  The  report  contains  "recommenda- 
tions1' which  are  not  binding  on  the  area  director  —  at  least  insofar  as 
eligibility  is  concerned.01  Unfortunately,  serious  delays  can  occur  in  the 
systematic  scheduling  of  criminal  proceedings  where  applicants  decline  to 
cooperate  in  the  financial  assessment.  Lack  of  cooperation  may  be  evi- 
denced by  the  applicant's  failure  to  appear  for  assessment  at  all,  or  by 
circumstances  which  suggest  lack  of  candour  about  his  income  or  assets  on 
the  interview.  In  either  event,  the  area  director  may  notify  the  applicant 
that  he  regards  the  application  as  withdrawn  or,  if  a  certificate  has  been 
issued,  that  it  will  be  cancelled.62 

It  is  characteristic  of  such  applicants  on  their  subsequent  appear- 
ance (s)  in  court  simply  to  advise  the  court  that  they  have  applied  for 
legai  aid  and  not  yet  received  it.  At  that  point,  neither  the  court  nor  the 
officers  of  the  Plan  are  in  a  sound  position  to  challenge  the  statement  of 
the  accused  who  may  then  win  an  unjustifiable  delay  in  the  proceedings. 
Delays  of  this  kind  can  be  minimized  by  more  effective  communication 
between  officers  of  the  Plan  and  the  courts  which  may  be  accomplished  in 
two  ways : 

(a)  by  direct  communication  between  the  court  and  officers  of  the 
Plan  at  the  moment  the  statement  is  made,  and 

(b)  through  the  encouragement  of  lawyer-assisted  applications  to 
ensure  that  the  applicant  is  represented  at  preliminary  appear- 
ances. 

As  noted  elsewhere  in  this  chapter,  the  non-disclosure  provision  of 
the  Legal  Aid  Regulation  requires  some  relaxation  to  permit  the  court  to 
alert  the  Plan's  administrators  to  abuses  (while  in  progress)  of  its  facilities, 
or  those  of  the  Plan.  At  present,  the  non-disclosure  provision  is  very  rigid 
indeed.  It  is  also  doubtful  whether  an  applicant  who  volunteers  limited 
information  about  legal  aid  involvement  to  the  court  waives  its  operation 
against  the  Plan's  administrators  in  all  circumstances: 

No  information  furnished  by  or  about  an  applicant  for  or  recipient  of 
legal  aid  or  the  fact  that  a  client  is  receiving  legal  aid  shall  be  disclosed 
other  than  as  may  be  necessary  for  the  proper  performance  by  any 
person  of  his  functions  under  the  Act  and  this  Regulation.63 


59R.R.O.  1970,  Reg.  557,  s.  58(1). 
60R.S.O.  1970,  c.  239,  s.  16(5). 

62The  Legal  Aid  Regulation,  R.R.O.  1970,  Reg.  557,  s.  64. 
wibid.  s.  137. 
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At  a  minimum,  the  Plan  should  be  in  a  clear  position  to  discharge 
onuses  of  explanation  to  the  court  cast  upon  it  by  applicants  who  advance 
non-receipt  of  legal  aid  as  a  reason  for  delay.  In  no  event,  however,  should 
the  provision  be  so  relaxed  as  to  permit  disclosures  bearing  on  the  merits 
of  an  applicant's  case. 

In  more  remote  communities  in  the  Province,  delay  is  sometimes  oc- 
casioned by  reason  of  the  practical  difficulties  inherent  in  arranging  finan- 
cial interviews  with  a  qualified  Assessment  Officer.  Delays  of  this  kind 
(which  are  not  numerous)  can  be  substantial  in  individual  cases  where 
the  distances  are  great.  Enlarging  upon  the  number  of  persons  "qualified" 
as  Assessment  Officers  (perhaps  through  the  use  of  designated  personnel 
in  other  social  services)  and  reducing  the  number  of  mandatory  circum- 
stances requiring  full,  formal  assessment  are  both  measures  which  would 
alleviate  such  problems  in  more  remote  regions. 63a 

For  the  most  part,  administrative  delays  in  securing  financial  reports 
have  not  played  a  significant  role  in  delaying  courts.  In  the  early  days  of 
the  Plan,  it  was  difficult  to  obtain  such  reports  with  proper  dispatch  —  as 
evidenced  by  the  number  of  provisional  certificates  which  were  issued.  It 
is  equally  evident,  however,  that  this  no  longer  represents  a  serious  ad- 
ministrative problem.  There  has  been  a  substantial  decline  in  the  number 
of  provisional  certificates  as  indicated  in  the  following  Table: 

TABLE  III 

PROVISIONAL  CERTIFICATES  ISSUED 

1968  1969  1979  1971  1972  1973 

9,550  3,196  2,042  1,885  1,749  1,420 

The  delays  sometimes  experienced  in  the  commencement  of  legally 
aided  proceedings  are  generally  attributable  to  the  slow  responses  of  appli- 
cants themselves  —  in  getting  to  legal  aid,  in  attending  for  financial  assess- 
ment or  in  securing  a  lawyer.  Some  features  of  the  Plan  itself  have, 
however,  contributed  to  this  slow  response  and  it  is  clear  that  much  effort 
is  yet  required  to  apprise  applicants  of  the  contributory  nature  of  the 
Plan  and  the  means  of  (directly)  communicating  with  participating  law- 
yers.64 

If  the  Plan  is  to  be  effective  in  practice  careful  and  continuing  pro- 
grammes of  advertising  and  public  and  professional  relations  should  be 
regarded  as  matters  of  major  importance.  More  than  any  other  single  factor, 
it  is  imperfect  knowledge  of  the  Plan  (especially  on  the  part  of  participating 
solicitors)  that  most  contributes  to  its  potential  for  negative  performance. 


63aA  programme  recently  has  been  introduced  for  the  purpose  of  making  legal 

aid  services  more  accessible  for  northern  Ontario  Indians. 
r'4These    matters    are    extensively    discussed    in    The    Community    Legal   Services 

Report,  n.  55  supra.  See  especially  chapters  on  "Knowledge  of  the  Plan"  and 

"Access  to  the  Plan",  pp.  45  and  55  respectively. 
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4.  Standards  of  Performance 

In  the  context  of  "standards"  of  representation,  it  is  important  to 
note  that  the  Legal  Aid  Plan  has  no  entity  separate  and  apart  from  the 
private  practitioners  who  render  service  under  it.  "Competence"  in  litigious 
matters  (legally  aided,  or  otherwise)  is  a  function  of  ability,  experience, 
ethics  and  preparation.  No  master-servant  relationship  exists  between  the 
Plan  and  "legal  aid"  lawyers;  consequently,  there  is  no  "direct"  link  be- 
tween the  fact  of  legal  aid  and  an  individual  lawyer's  performance  in 
litigious  proceedings  supported  by  the  Plan. 

As  the  volume  of  legal  aid  matters  increases,  however,  the  Plan's 
capacity  for  affecting  average  performance  levels  (through  its  indirect 
influence  on  factors  of  competence)  may  become  a  good  deal  more  evi- 
dent. In  this  regard,  the  maintenance  of  fair  levels  of  remuneration  under 
the  Legal  Aid  Tariff  and  administrative  vigilance  respecting  potential  abuse 
thereof,  are  matters  of  equal  importance. 

5.  Ability  and  Experience 

The  Joint  Committee  recognized  at  the  outset  that  the  provision  of 
comprehensive  legal  aid  would  require  maximum  participation  in  the  Plan 
by  the  "entire"  bar.  If  the  principles  underlying  the  Plan  were  to  be  given 
effect,  it  was  required  to  attract  not  only  young  lawyers  with  native  ability, 
but  older  lawyers  of  established  ability: 

There  remains  one  matter  of  concern  to  the  Committee.  The  partici- 
pation of  the  entire  legal  profession,  not  just  the  junior  part  of  it,  is 
essential  to  the  success  of  the  legal  aid  scheme.  In  serious  criminal 
or  civil  matters,  requiring  the  services  of  senior  counsel,  the  furnishing 
of  such  counsel  under  the  scheme  must  be  ensured.  This  is  a  basic 
requirement.  If  the  scale  of  remuneration  or  the  methods  proposed  in 
this  Report  do  not  have  this  effect,  they  should  be  reconsidered.  It 
should,  however,  be  borne  in  mind  that  the  profession  has  expressed 
very  clearly  its  sense  of  obligation  to  provide  legal  aid.  Thus  so  long 
as  the  scale  of  remuneration  is  reasonable  it  should  not  be  unreason- 
able to  expect  that  legal  advice  and  assistance  appropriate  to  the  need 
in  each  case  will  be  ensured  by  the  Law  Society  and  the  legal  pro- 
fession at  large.65 

The  commitment  of  the  bar,  particularly  among  its  senior  members, 
sustained  these  principles  in  practice  during  the  Plan's  early  years  of 
operation.  The  Plan  has  not  become  the  preserve  of  marginal  lawyers  with 
limited  opportunities.66  Nevertheless,  there  are  some  early  warning  signs 
which  indicate  that  this   could  occur  if  the  Plan  continues  to  expand 

®5The  Joint  Committee  Report,  n.  4  supra  p.  55. 

G^The  Ontario  Legal  Aid  Plan,  Annual  Report  1971  (Appendices  K  &  L,  p.  24)  sets 
out  the  activity  of  participating  solicitors  by  years  of  experience.  During  that  year 
solicitors  participating  in  the  Plan  had  an  average  of  seven  years  experience. 
Unfortunately,  this  information  is  only  available  for  the  year  1971.  Statistics 
of  this  kind  should  be  maintained  on  an  ongoing  basis;  they  could  be  an  ex- 
cellent indicator  of  the  general  health  of  the  Plan  and  point  to  disaffection  among 
any  segment  of  the  bar. 
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through  increased  reliance  on  the  bar's  already-strained  charitable  commit- 
ment.07 An  influx  of  graduate  lawyers  concerned  about  "job  opportunities" 
coupled  with  any  serious  withdrawal  from  the  Plan  by  large  firms  or 
individual  lawyers,  might  well  result  in  upsetting  the  healthy  balance  of 
experience  and  youth  required  for  the  Plan  to  operate  in  the  courts  as 
intended.68 

6.    Ethics 

While  the  Legal  Aid  system  is  unquestionably  responsible  to  a  con- 
siderable degree  for  the  substantial  increase  in  court  activities  and  the 
accompanying  lengthy  back-log  of  unconcluded  cases,  it  would  be 
impracticable  to  suggest  that  this  is  a  fault  of  the  system.  What  may 
be  faulted  as  contributing  considerably  to  the  problem  of  over-loaded 
court  dockets,  is  the  abuse  of  the  principles  of  the  Legal  Aid  system 
by  a  few  unscrupulous  lawyers  who  encourage  their  clients  to  pursue 
the  full  provisions  of  the  criminal  or  civil  process  purely  for  the  pur- 
pose of  extending  their  own  experience  or  for  the  opportunity  of 
collecting  a  higher  fee. 

That  is  not  to  say  such  abuses  are  limited  to  members  of  the  legal 
profession.  Some  accused  persons  also  invoke  all  the  provisions  of  the 
criminal  process,  including  appeal  procedures,  in  a  most  unrealistic 
manner  simply  on  the  proposition  that  it  is  costing  them  nothing, 
therefore,  they  have  nothing  to  lose.  It  would  appear  that  a  more 
effective  means  of  control  of  these  abuses  is  needed  to  preclude  any 
possibility  of  their  reducing  the  effectiveness  or  benefits  of  the 
system.69 

Except  for  a  few  additional  considerations,  the  ethical  standards  of  a 
lawyer  undertaking  a  legal  aid  case  are  exactly  the  same  as  those  required 
of  him  in  any  litigious  matter.  He  is  expected  to  advise  the  client  through- 
out the  conduct  of  a  legally  aided  proceeding  on  the  basis  of  his  "client's" 
best  interests  —  subject  to  his  duties  to  the  Plan  and  the  court.  His  advice 
must  not  be  governed  by  extraneous  considerations  (such  as  his  fees) 
which  do  not  have  a  direct  bearing  on  his  client's  best  interests. 

High  ethical  standards,  however,  can  be  sustained  only  in  a  general 
atmosphere  of  fair  play.  If  individual  lawyers  come  to  regard  the  Plan 


67See  p.  129ff.,  supra;  see  also  The  Community  Legal  Services  Report,  n.  55  supra 
p.  53: 

In  Ontario  where  the  Bar  still  makes  a  substantial  charitable  contribution  to 
Legal  Aid  and  having  regard  to  the  apparent  need  to  review  the  Tariff,  we  are 
of  the  view  that  it  would  be  unwise  ...  to  embark  on  extensive  advertising  of 
Legal  Aid  without  first  settling  any  issues  respecting  fair  remuneration  under 
the  Plan. 
GSThe  substantial  influx  of  young  graduates  in  law  will  somewhat  alter  the  charac- 
ter of  the  profession  and  its  prevailing  attitudes  from  time  to  time.  The  following 
table  setting  out  the  number  of  practising  lawyers  throughout  the  Province  for 
recent  years  and,  as  projected,  gives  some  indication  of  the  rapidly  changing 
proportion  of  senior  to  junior  members. 

1960 1968       1969       1970      1971       1972      1973       1974       1975 

5,347  6,635     6,965     7,237     7,610     8,061      8,741     9,495      10,327 

^Ontario  Association  of  Chiefs  of  Police,  Brief  to  Ontario  Law  Reform  Commis- 
sion. 
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as  a  threat  to  their  livelihood,  abuses  of  the  Plan  may  be  "rationalized"  in 
this  context  and  thus  become  more  prevalent.  Since  abuses  of  the  Plan 
frequently  involve  distortions  in  the  pattern  of  decisions  taken  in  litigious 
proceedings,  the  relationship  between  such  abuse  and  the  potential  for  neg- 
ative impact  on  the  courts  is  manifest. 

It  was  observed  earlier  that  the  fee  levels  under  the  Legal  Aid  Tariff 
do  not  bear  any  general,  settled  relationship  to  the  "customary"  fees 
allowed  by  Taxing  Officers  in  analogous  circumstances.70  There  were  a 
number  of  reasons  why  these  two  fee  levels  were  not  given  a  settled  rela- 
tionship to  each  other.  The  reasoning  included  not  only  a  general  desire  to 
keep  legal  aid  fees  low,  but  also  reflected  a  deep  conviction  on  the  part  of 
senior  members  of  the  bar  that  the  plan  should  not  be  a  vehicle  through 
which  individual  lawyers  would  wholly,  or  even  primarily,  earn  their  "liv- 
ing". In  the  result,  the  legislation  introduced  a  fee  structure  with  a  chari- 
table element  of  such  proportions  that  it: 

(a)  permitted  a  much  greater  scope  (and  volume)  of  service  to  be 
undertaken  at  the  outset;  and 

(b)  at  the  same  time,  positively  discouraged  exercises  in  the  com- 
mercial viability  of  a  legal  aid  practice. 

This  reasoning  might  have  produced  a  more  satisfactory  result  had 
the  principle  of  an  applicant's  "right"  to  legal  aid  not  been  given  such 
complete  vindication.  Unfortunately,  the  reasoning  is  only  compatible  with 
a  modest  volume  of  legal  aid  matters  spread  evenly  throughout  a  coopera- 
tive bar  engaged,  for  the  most  part,  in  legal  work  for  private  clients.  It  is 
clear  that  the  profession-at-large  is  coming  to  regard  legal  aid  very  differ- 
ently today  than  in  1965  —  particularly  the  small  but  growing  minority  of 
lawyers  who  have  seen  a  substantial  percentage  of  their  clientele  admitted 
to  legal  aid  in  recent  years.  An  association  of  criminal  lawyers  and  an  in- 
creasing number  of  civil  lawyers  with  small  practices,  are  expressing  the 
view  that  the  growth  of  legal  aid  has  been  such  as  to  alter  its  character 
from  that  of  "partial  charity"  to  that  of  "ordinary  business".71 

These  new  attitudes  have  enough  of  a  foothold  within  the  legal  pro- 
fession to  suggest,  without  undue  speculation,  that  the  Plan  is  going 
through  a  transitional  period.  It  will  require  astute  helmsmanship  to  prevent 
unhealthy  economic  pressures  on  individual  lawyers  from  eroding  the 
ethical  standards  of  some  and  contributing  to  their  negative  performance  in 
the  courts. 

It  has  been  suggested,  for  instance,  that  some  lawyers  have  advised 
their  clients  to  pursue  the  more  expensive  of  several  optional  remedies  or 
forums  simply  to  gain  higher  fees.  Speculation  of  this  kind  led  to  heightened 

™Suprap.  130. 

71This  attitude  is  increasingly  reflected  in  correspondence  to  the  Legal  Accounts 
Department  and  in  billing  practices  under  the  Plan.  (Those  most  associated  with 
the  development  of  the  Plan  well  recall  the  now  famous  statement  of  Mr.  Justice 
Arnup  concerning  budget  ceilings:  "You  cannot  sell  legal  aid  by  the  yard."  A 
discomforting  number  of  lawyers  now  regard  it  as  being  sold  like  Egyptian  sack- 
cloth —  at  10#  a  mile.) 
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administrative  vigilance72  and  some  specific  research  involving  analysis  of 
the  success  rates  in  criminal  cases  tried,  at  the  option  of  the  accused,  in 
the  higher  criminal  courts.  This  matter  was  first  considered  in  1970  on  a 
scientific  sampling  basis  from  which  it  was  irresistibly  concluded  that  if 
there  was  any  such  abuse,  it  was  negligible.  The  acquittal  rates  for  matters 
tried  by  a  judge  alone  or  by  a  judge  and  jury  were  37%  and  38.3%, 
respectively.  (Dominion  Bureau  of  Statistics  figures  indicated  a  national 
average  acquittal  rate  of  approximately  10%  for  the  preceding  10  years.) 

It  appears  from  the  Law  Society's  Annual  Report  for  197273  that  the 
acquittal  rate  for  all  elective  offences  (not  just  a  sampling)  proceeding  in 
the  higher  courts  was  24.4% — as  compared  to  36.4%  in  1971.  The 
acquittal  rates  in  the  higher  courts  in  1971  were  substantially  higher  than 
those  in  the  Provincial  Courts  (36.4%  as  compared  to  30.7%)  and  in 
1972,  were  marginally  lower  (24.4%  as  compared  to  26.5%  in  the  Pro- 
vincial Courts).  In  1971,  more  than  12%  of  all  applicants  involved  in 
such  matters  elected  trial  by  the  higher  courts;  these  elections  in  favour 
of  the  higher  court  fell  off  in  1972  to  9.9%. 

Although  the  acquittal  rates  in  legally  aided  elective  proceedings  in 
the  higher  courts  fell  off  substantially  in  1972,  so  did  the  instances  in  which 
such  elections  were  made.  While  it  seems  clear  that  there  is  no  "general" 
abuse  of  the  elective  procedure,  it  is  also  evident  that  overall  analyses  of 
such  statistics  are  too  crude  for  identifying  trends  in  abuse  by  individual 
solicitors.  Much  more  sophisticated  use  of  the  Plan's  computer  facilities 
is  necessary  before  much  can  be  said,  with  confidence,  about  its  "quali- 
tative" impact  on  the  courts  in  terms  of  questionable  decisions  by  par- 
ticipating lawyers. 

It  is  not  always  an  easy  matter  to  discern  patterns  of  questionable 
conduct  by  individual  lawyers  characterized  by  some  as  "unscrupulous". 
The  conduct  of  litigious  proceedings  involves  a  great  deal  of  individual 
judgment  frequently  based  on  unsettled  criteria  about  which  there  are 
differing  views.  Patterns  of  questionable  conduct  will  emerge,  however, 
and  must  be  dealt  with.  There  is  much  room  for  improved  communication 
between  officers  of  the  Plan  and  judges,  police  or  court  officials  who  per- 
ceive that  an  abuse  of  the  Plan  is  in  progress.  Frequently,  such  persons 
are  the  only  ones  in  a  position  to  alert  the  Plan  in  time  to  prevent  an  abuse 
from  running  its  full  course. 

In  the  final  analysis,  however,  no  degree  of  administrative  vigilance  or 
control  is  a  substitute  for  scrupulous  fair  play  with  those  who  deliver  the 
service.  After  all,  the  operation  of  the  Plan  throughout  was  predicated  upon 
basic  trust  —  and  rightly  so.  On  any  other  basis,  it  would  falter. 

72For  the  most  part,  legal  aid  certificates  are  now  initially  issued  for  the  least 
expensive  remedy  or  proceeding  unless  some  reasoned  justification  for  a  more 
expensive  alternative  accompanies  or  follows  the  application.  In  criminal  mat- 
ters wherein  the  accused  may  elect  trial  in  the  higher  courts,  his  solicitor  must 
certify  (without  formal  reasons)  that  an  election  to  the  higher  court  best  serves 
the  interests  of  the  accused. 

73p.  28.  Appendix  H. 
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7.  Preparation 

One  result  which  is  directly  attributable  to  Legal  Aid  is  the  increase 
in  the  number  of  different  counsel  who  are  appearing  in  criminal 
appeals.  Prior  to  Legal  Aid  the  bulk  of  the  work  in  criminal  appeals 
was  done  by  a  comparatively  small  number  of  counsel.  Under  Legal 
Aid  many  more  counsel  are  appearing,  and,  while  the  presence  of 
inexperienced  counsel  has  the  undesirable  effect  of  slowing  down  the 
work  to  some  extent,  in  the  long  run,  the  resultant  training  of  a  greater 
number  of  counsel  should  have  a  markedly  beneficial  effect  in  the 
dispatch  of  the  work  of  the  Court  of  Appeal.74 

Preparation  is  perhaps  the  largest  single  factor  influencing  "standards" 
in  litigious  proceedings.  Too  little,  or  too  much  preparation  equally  may 
delay  the  courts  or  otherwise  reflect  adversely  on  those  having  conduct 
of  such  matters.  In  the  case  of  junior  counsel,  whose  inexperience  makes 
for  an  initial  efficiency  handicap,  careful  preparation  is  usually  a  condition 
procedent  to  a  satisfactory  performance  in  court  —  particularly  in  the 
Court  of  Appeal.  During  the  Plan's  first  six  years  of  operation,  there  has 
been  some  evidence  of  both  extremes  in  preparation,  usually  among  more 
junior  counsel  appearing  on  matters  or  in  forums  with  which  they  have 
had  but  modest  previous  experience. 

A  comparison  between  the  accounts  rendered  to  the  Plan  by  senior 
and  junior  lawyers  in  its  early  years  suggested  that  the  Plan  was  subsidizing 
inexperience  to  an  unwarranted  extent.  This  indication  gave  rise  to  ques- 
tions about  the  norm  in  degrees  of  preparation  for  various  types  of  cases 
and  ultimately  led  to  the  introduction  of  more  "block  fees"  and  "maximum 
fees"  in  preparation.  The  maximum  fee  concept  represented  a  further 
departure  from  the  familiar  traditions  of  solicitor  and  client  taxation,  but 
some  flexibility  was  ensured  through  the  residual  power  of  the  Legal 
Accounts  Officer  to  increase  fees  in  appropriate  cases.75 

In  application,  the  block  fee  concept  is  somewhat  difficult,  particularly 
in  criminal  matters  where  there  is  no  preexisting  tradition  of  taxation.  It  is 
made  more  difficult  by  the  fact  that  the  Plan  has  had  its  most  substantial 
impact  in  the  area  of  criminal  law  where  a  number  of  lawyers  have  sought 
to  "specialize",  and  thus  earn  their  livelihood  substantially  within  the 
confines  of  legal  aid.  There  may  be  as  many  civil  lawyers  whose  practices 
disclose  a  substantial  degree  of  legal  aid  work,  but  in  terms  of  the 
profession-at-large  they  are  still  proportionately  few.  Together  they  com- 
prise the  nucleus  of  a  growing  number  of  "legal  aid"  lawyers  who  no  longer 
view  legal  aid  as  a  charitable  tradition.  Whether  the  formation  of  "legal  aid" 
practices  is  a  consequence  of  personal  choice  or  simple  intrusion  by  the 
Plan,  the  result  is  the  same  —  heightened  efforts  to  offset  the  charitable 
element  of  legal  aid  (by  those  who  subscribe  to  the  "livelihood"  principle) 
through  the  development  of  "high  volume"  law  practices. 


74Judges,  Supreme  Court  of  Ontario,  Brief  to  the  Ontario  Law  Reform  Commission. 
75The  Legal  Aid  Regulation,  R.R.O.  1970,  Reg.  557,  Note  "A"  to  the  civil  and 

criminal  Tariffs.  The  scope  of  the  residual  power  is  circumscribed  to  some  extent, 

however,  by  the  basic  block  fee. 
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When  the  volume  of  legal  aid  cases  handled  by  individual  solicitors 
exceeds  comfortable  limits,  the  courts  soon  witness  an  adverse  impact.  The 
impact  is  discerned  through  the  quality  of  representation  which  results 
from  lack  of  adequate  preparation  and  also  through  delays  occasioned  by 
reason  of  scheduling  conflicts: 

While  the  introduction  of  Legal  Aid  has  done  much  to  encourage  the 
expansion  of  a  competent  criminal  bar,  which  is  of  great  assistance 
the  the  Court,  the  number  of  lawyers  practising  in  these  Courts  is 
relatively  small.  Inevitably  a  very  few  counsel  are  asked  to  handle 
very  many  cases,  in  some  areas  more  than  can  reasonably  be  handled. 
This  results  in  frequent  and  sometimes  lengthy  delays  in  order  to  find 
a  trial  date  which  does  not  conflict  with  counsel's  appearance  in  other 
courts.  If  such  counsel  is  called  on  short  notice  to  appear  in  County 
Court  or  Supreme  Court,  it  is  not  unusual  that  insufficient  warning 
is  given  to  notify  the  witnesses  and  to  enable  the  court  to  schedule 
hearings  of  other  cases.76 

These  circumstances  were  anticipated  by  the  Legal  Aid  Committee 
which  limited,  to  75,  the  number  of  criminal  certificates  a  participating 
lawyer  could  accept  annually  without  the  express  approval  of  the  Provincial 
Director.77  Before  this  limit  is  exceeded,  the  Provincial  Director  must  be 
satisfied  that  the  solicitor's  ability  to  deal  competently  with  additional  cer- 
tificates will  not  be  impaired  by  the  number  which  he  still  has  outstanding. 
Although  there  was  no  legislative  authority  for  such  a  limitation,  it  afforded 
a  means  of  control  which  appeared  preferable  to  "removal  for  cause"  from 
legal  aid  panels  for  which  there  is  legislative  authority.78 

Unfortunately,  there  is  little  reliable  information  concerning  the  pro- 
portion of  "legal  aid"  to  "private"  cases  in  the  practices  of  individual 
solicitors  and,  short  of  surveying  the  entire  profession,  there  is  no  practical 
means  of  obtaining  it.  The  number  of  lawyers  applying  for  extensions  of 
the  75  certificate  limit  is  still  surprisingly  small  considering  the  vigour  of 
the  comments  from  some  members  of  the  criminal  bar  concerning  "in- 
trusions" by  the  Plan  in  that  area.79  There  is  little  doubt,  however,  that 
the  Plan  does  have  a  substantial  influence  on  the  practices  of  lawyers 
extensively  engaged  in  criminal  and/or  matrimonial  law.80 


76The  Provincial  Judges  Association,  Brief  to  the  Ontario  Law  Reform  Commission. 

7  "The  limitation  was  introduced  during  the  Plan's  second  year  of  operation  and 
still  applies  notwithstanding  numerous  requests  to  have  it  lifted.  The  Ontario 
Legal  Aid  Plan,  Annual  Report  1972,  p.  15.  There  is  no  legislative  authority  for 
such  limitation. 

78The  Legal  Aid  Regulation,  R.R.O.  1970,  Reg.  557,  s.  29(2). 

79In  the  year  ending  March  31,  1973,  only  27  lawyers  in  all  applied  for  approval 
to  exceed  the  75  certificate  limitation  in  criminal  matters.  Of  these,  the  majority 
were  given  extensions  to  125  certificates  and  only  one  was  permitted  to  exceed 
that  number.  It  is  difficult  to  ascertain  the  degree  to  which  the  limitation  has 
occasioned  individual  lawyers  to  be  "selective"  in  the  legal  aid  cases  they 
accept  as  the  limit  is  approached. 

In  York  County,  in  1972,  910  of  1,270  solicitors  on  the  Criminal  Legal  Aid 
Panel  accepted  one  or  more  certificates.  Of  these,  only  93  accepted  more  than  30 
certificates:  The  Community  Legal  Services  Report,  n.  55  supra  p.  61. 

80Of  the  civil  cases  completed  in  1972  under  legal  aid,  79%  concerned  domestic 
matters:  The  Ontario  Legal  Aid  Plan,  Annual  Report  1972,  p.  6. 
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It  would  be  shortsighted,  in  any  event,  to  ignore  the  trends81  which 
may  shortly  produce  a  discernible  measure  of  conflict  (involving  funda- 
mental principles)  between  those  who  view  legal  aid  as  an  "incident"  to 
private  practice  and  those  whose  practice  constitutes  little  else. 

Administrative  controls  in  the  nature  of  block  fees  on  preparation 
and  the  limitation  of  certificates  may  well  be  regarded,  in  the  long  run,  as 
interim  measures.  If  a  substantial  number  of  lawyers,  for  whatever  reason, 
in  fact  establish  volume  legal  aid  practices,  such  controls  will  not  preclude 
unsatisfactory  performance  through  lack  of  adequate  preparation  regardless 
of  the  "experience"  acquired.  Neither  will  they  ultimately  resolve  delays  in 
the  courts  through  conflicts  in  the  scheduling  of  cases.  The  problem  is 
largely  one  of  logistics:  either  the  number  of  legal  aid  cases  must  be 
reduced,  or  there  must  continue  to  be  a  large  number  of  lawyers  prepared 
to  accept  such  cases  on  other  than  a  casual  basis.  It  is  to  be  hoped  that  the 
revised  Tariff82  will  sustain  the  level  of  participation  necessary  to  minimize 
the  prospects  of  the  Plan's  falling  into  the  exclusive  preserve  of  marginal 
high  volume  practices. 

It  is  of  some  importance  that  the  Plan  monitor  the  activity  level  of 
participating  lawyers  and  enquire  into  the  reasons  for  any  evidence  of 
discreet  withdrawal.  Since  the  legal  aid  panels  are  not  revised  on  any 
regular  basis  (e.g.,  through  periodic  reapplication),  it  is  difficult  to  tell 
how  many  hands  are  actually  "on  deck"  to  deal  with  the  increased  volume 
of  legal  aid  cases.  Clearly  some  lawyers  are  very  "passive".  Apart  from 
inviting  lawyers  to  reapply  periodically  for  reinstatement  on  legal  aid 
panels,  it  would  be  equally  advisable  to  monitor  the  activity  level  of  local 
bars  through  analyses  of  payments  made  to  "participating"  solicitors  as 
compared  to  the  panel  lists. 

For  different  purposes,  a  spot  analysis  was  made  of  payments  to 
solicitors  within  the  three  months  preceding  July  of  1972  in  several  areas. 
It  gives  some  indication  of  varying  participation  rates. 

Some  of  the  lower  participation  rates  disclosed  in  the  following  Table 
may  warrant  further  inquiry  and  monitoring  as  to  trends.  It  is  important 
to  know  the  point  at  which  a  minority  "legal  aid  bar"  has  been,  or  is  about 
to  be,  established.  Low  participation  rates  might  be  an  early  indication  of 
local  disaffection  with  the  Plan  leading  to  a  distribution  of  legal  aid  matters 
much  different  to  that  envisaged  by  its  designers.  At  any  rate,  planning  for 
(or  against)  such  occurrences  should  not  be  undertaken  after  the  event. 


81 A  number  of  factors  are  combining  to  produce  this  climate  of  change  including: 

—  the  increased  volume  of  legal  aid  activity, 

—  the  influx  of  graduates  in  law  who  often  are  seeing  delayed  employment, 

—  Law  Society  recommendations  which  both  favour  and  promote  redistribu- 
tion of  lawyers  into  low  income  areas  (The  Community  Legal  Services 
Report,  n.  55  supra  p.  70) , 

—  new  attitudes  among  the  junior  bar  (which  is  increasing  rapidly  in  size)  that 
are  inconsistent  with  the  premises  of  the  Tariff. 

82n.  17  supra. 
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TABLE  IV 

Participation  Rates 
(Panel  Members  Receiving 
Area  Payment  from  the  Plan) 


A  78% 

B  48% 

C  45% 

D  64% 

E  54% 

F  53% 

G  63% 


F.     Specific  Potential  for  Abuse:  Overviewing  Legal 
Aid  Litigation 

The  customary  solicitor  and  client  relationship  shall  exist  between  a 
solicitor  and  his  client.83 

Having  regard  to  the  fact  that  the  entire  structure  of  The  Ontario 
Legal  Aid  Plan  was  predicated  upon  minimum  interference  with  the  tradi- 
tional solicitor  and  client  relationship,  the  question  of  "overviewing"  legal 
aid  litigation  is,  to  say  the  least,  delicate.  Nevertheless,  as  the  Plan  expands 
it  becomes  increasingly  important  to  ensure  that  there  is  no  lapse  of  ad- 
ministrative vigilance  or  substantial  slippage  in  controls  over  wasteful 
proceedings.  The  nature  of  the  Plan  is  such  that  abuses  of  its  facilities  can 
result  in  direct  abuse  of  the  courts'  process  as  well.  The  potential  for  abuse 
of  such  a  Plan  has  been  a  constant  source  of  anxiety  in  England: 

"Although  this  social  service  has  gained  the  confidence  of  the  public, 
the  Judiciary,  the  Government  and  the  profession,  the  Council  recog- 
nise that  the  goodwill  it  has  engendered  could  be  impaired  if  measures 
are  not  taken  to  guard  against  avoidable  expenditure.  They  urge  a 
bold  approach  in  considering  these  matters  to  ensure  that  the  Scheme 
will  not  reach  a  cost  to  the  public  which  might  no  longer  be  regarded 
as  acceptable,  so  as  to  endanger  the  fundamental  principle  that  legal 
assistance  should  be  provided  by  those  services  of  solicitor  and  counsel 
which  a  reasonable  man  would  provide  for  himself  had  he  sufficient 
means  to  do  so.  It  is  this  principle  which  has  always  been  regarded 
by  the  Council  as  being  of  paramount  importance."84 


«3The  Legal  Aid  Regulation,  R.R.O.  1970,  Reg.  557,  s.  89. 

^Fifteenth  Annual  Report  of  the  Law  Society,  p.  3.  "Fruitless"  litigation  has  formed 

the  subject  matter  for  much  comment  in  the  English  Plan's  annual  reports  from 

1952  through  to  the  present. 
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In  Ontario,  the  control  normally  exercised  by  courts  over  litigants 
or  counsel  appearing  before  them  is  supplemented  by  legislative  safeguards 
against  abuse  of  the  Plan  or  the  courts  by  counsel  or  applicants  in  legally 
aided  proceedings. 

Some  of  these  measures  apply  to  the  applicant  only  and  are  essentially 
designed  to  assimilate  his  position  to  that  of  a  private  client  by  exposing 
him  to  the  element  of  personal,  financial  risk  through: 

(a)  requiring  him  to  "contribute"  toward  the  cost  of  the  proceedings 
(to  the  extent  of  his  ability)  — to  effect  a  personal  interest  in 
the  "ultimate"  cost;85 

(b)  imposing  a  mandatory  charge  on  recoveries  of  money  or  property 
through  legally  aided  proceedings  for  the  whole  of  the  costs 
payable  by  the  Plan;86  and 

(c)  sustaining  his  liability  for  the  costs  awarded  against  him  in  favour 
of  a  successful  unassisted  party.87 

Some  further  controls  are  referrable  only  to  solicitors  tempted  to  abuse 
the  facilities  of  the  Plan.  These  controls  essentially  involve  regulation  of 
fees,  and  removal  from  the  panel  (or  referral  to  the  Law  Society's  Dis- 
cipline Committee)  for  failure  in  duties  prescribed  in  the  Act  or  Regu- 
lation.88 The  regulation  of  conduct  through  fees  is  not  only  to  be  found 
in  the  structure  of  the  Tariff  itself  (e.g.,  block  fees,  "maximums"  on 
preparation)  but  also  in  the  Legal  Accounts  Officer's  residual  power  to 
disallow  fees  for  proceedings  which  are  "unreasonably  taken  or  prolonged, 
not  calculated  to  advance  the  interests  of  a  client,  or  incurred  through 
negligence  . . .",  etc.89 

The  remaining  safeguards  apply  equally  to  solicitor  and  applicant 
and  comprise: 

(a)  terms  and  conditions  in  the  endorsements  to  certificates;90 

(b)  powers  in  the  area  director  to  amend  or  cancel  certificates  in  the 
light  of  new  information;91  and 

(c)  more  careful  initial  scrutiny  as  to  the  merits  of  extraordinary 
remedies  or  legal  aid  appeals.92 

How,  then,  have  these  controls  operated,  and  what  are  their  weak- 
nesses in  the  context  of  "specific"  circumstances  of  abuse? 


MThe  Legal  Aid  Act,  R.S.O.  1970,  c.  239,  s.  16(3). 

SGIbid.s.  17(2)  (3). 

s^The  Legal  Aid  Regulation,  R.R.O.  1970,  Reg.  557,  ss.  129  to  131.  Only  one 
application  for  payment  out  of  the  fund  of  costs  awarded  against  an  applicant 
has  been  successful.  The  unsuccessful  applicant  also  remains  liable  for  contribu- 
tions to  the  fund,  if  any,  for  his  own  costs. 

**Ibid.  ss.  29(2),  66. 

Mlbid.  s.  107. 

™The  Legal  Aid  Act,  R.S.O.  1970,  c.  239,  s.  16(7). 

9lThe  Legal  Aid  Regulation,  R.R.O.  1970,  Reg.  557,  ss.  64,  67. 

^The  Legal  Aid  Act,  R.S.O.  1970,  c.  239,  s.  14. 


The  Impact  of  Legal  Aid  on  the  Courts  1 57 


1 .    Fruitless  Litigation 


Litigation  may  be  "fruitless"  if  it  is  unnecessary,  unduly  protracted, 
or  if  the  results  reasonably  to  be  expected  are  disproportionate  to  the  cost 
involved. 

While  the  following  commentary  is  a  sad  one  to  make,  we  feel  com- 
pelled to  make  it.  Our  impression,  gained  through  daily  contact  with 
the  profession  and  their  litigation  problems,  is  that  many  civil  actions 
are  being  launched  prematurely  and  often  unnecessarily;  frivolous 
interlocutory  proceedings  are  taken;  provocative  defences  are  put 
forward  and  usually  withdrawn  at  trial;  and  in  both  civil  and  criminal 
proceedings  appeals  with  little  merit  are  taken  to  the  Court  of  Appeal 
and  to  County  Judges.93 

Recently,  the  Plan's  non-disclosure  provisions  were  relaxed  to  the 
extent  of  permitting  one  of  our  Supreme  Court  judges  to  ascertain  (after  the 
hearing)  whether  or  not  particular  cases  had  in  fact  been  legally  aided.  His 
informal  research  was  confined  substantially  to  those  matters  which  left  him 
with  the  "impression"  that  a  case  of  highly  questionable  merit  had  been 
supported  by  the  Plan.  The  results  of  this  informal  inquiry  occasioned  some 
considerable  revision  in  the  judge's  thinking.  He  did  note  circumstances 
tending  to  indicate  that  some  questionable  matters  had  been  supported  by 
the  Plan  —  but  not  nearly  to  the  degree  which  his  initial  impressions 
suggested. 

The  Plan's  rigid  non-disclosure  provision  gives  it  a  quality  which 
virtually  guarantees  its  prominence  as  an  object  of  criticism.  If  a  discom- 
forting number  of  truly  questionable  proceedings  are  being  witnessed  in 
our  courts,  then  that  is  certainly  symptomatic  of  something.  The  suggested 
abuses  of  the  Plan,  which  have  been  investigated  by  the  Law  Society  in 
periodic  response  to  specific  criticism  (e.g.,  overbilling,  questionable  elec- 
tions, frivolous  proceedings,  etc.),  have  usually  indicated  that  the  abuse 
is  far  less  evident  than  the  original  criticism  suggested.  This,  however,  does 
little  to  resolve  the  questions  which  must  now  be  asked  in  the  face  of  a 
volume  (and  cost)  of  legal  aid  matters  which  has  outstripped  the  estimates 
of  the  Plan's  designers:  What  level  of  abuse  is  "tolerable"?  By  what  criteria 
are  standards  of  administration  to  be  judged  acceptable?  Need  the  Plan's 
alleged  abuses  remain  as  speculative  as  they  are?  How  can  alleged  abuses 
be  most  effectively  monitored?  When  and  how  should  statistical  anomalies 
be  pursued  as  symptomatic  of  latent  problems  with  the  Plan? 

2.    Financial  Sanctions 

The  legislative  controls  designed  to  temper  the  overoptimism  of  some 
applicants  in  legal  aid  proceedings,  by  exposing  them  to  financial  risk,  have 
had  varying  degrees  of  success. 

(a)   Contributions 

The  requirement  that  an  applicant  contribute  toward  the  cost  of  the 


f,3Ontario  Sheriffs  and  Court  Registrars  Association,  Brief  to  the  Ontario  Law 
Reform  Commission. 
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proceedings  (to  the  extent  of  his  financial  ability)  has  not  played  a  signifi- 
cant role  as  a  deterrent  to  unduly  protracted  litigation.  The  reasons  for  this 
are  two  in  number: 

1 .  the  vast  majority  of  the  successful  applicants  for  legal  aid  are  not 
contributing  applicants;  and 

2.  the  experience  of  the  Plan  with  the  collection  of  promised  con- 
tributions has  been  very  unsatisfactory. 

The  number  of  contributing  applicants  expressed  as  a  percentage  of 
all  successful  applicants  securing  legal  aid  certificates  is  as  follows: 

TABLE  V 

1968  1969     1970     1971     1972     1973 

13.6%  10.5%         12.3%  9.8%  8.3%  8.2% 

The  fact  that  the  percentage  of  contributing  applicants  has  shown  a 
steady  decline  over  the  years  is  not  an  indication  of  relaxed  financial 
criteria.  On  the  contrary,  it  tends  to  reflect  tighter  controls  resulting  in  the 
rejection  as  ineligible  of  applicants  who  might  previously  have  been  ad- 
mitted on  a  contributory  basis.  The  refusal  rates  under  the  Plan  have 
steadily  increased: 

TABLE  VI 

1969  1970       1971       1972       1973 

10%  13%  16%  27%  27.5% 

The  Plan's  return  on  monthly  billings  of  outstanding  contributions  in 
1969  was  6%,  and  in  1970,  4.7%.  Both  of  these  percentages  reflect 
"cumulative"  bad  experience  in  the  sense  that  the  billings  included  con- 
tributions outstanding  from  previous  years.94  This  adverse  experience 
is  contributed  to  by  a  number  of  factors  including  changing  financial 
fortunes  of  the  applicants,  occasionally  unrealistic  financial  assessments 
and  individual  senses  of  responsibility. 

Quite  apart  from  the  foregoing,  legal  aid  appears  to  be  granted  in 
many  instances  to  persons  with  sufficient  funds  to  well  afford  their 
own  legal  assistance.  Whether  this  is  caused  through  insufficient 
screening  of  applicants,  or  by  fraud  perpetrated  by  the  applicants, 
we  do  not  know.95 

The  above  comment  would  appear  to  have  little  general  application. 


9477?e  Ontario  Legal  Aid  Plan,  Annual  Report  1970,  Appendix  H,  p.  18.  The  legisla- 
tive change  providing  for  lien  agreements  on  realty  has  substantially  improved 
this  situation:  The  Legal  Aid  Act,  R.S.O.  1970,  c.  239,  s.  18. 

95Ontario  Sheriffs  and  Court  Registrars  Association,  Brief  to  the  Ontario  Law 
Reform  Commission. 
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Apart  from  known  problems  in  connection  with  tracing  the  undisclosed 
assets  of  a  recidivist,  the  vast  majority  of  successful  legal  aid  applicants 
(67.2%)  are  below  the  poverty  line  —  and  the  remainder  very  close  to 
it.96 

(b)   Statutory  Charge 

The  mandatory  charge  for  costs  payable  by  the  Plan  operating  on 
recoveries  of  money  or  property  secured  through  legal  aid  assistance  does 
constitute  a  real  deterrent  to  fruitless  litigation  in  many  cases.97  It  operates 
as  a  deterrent,  however,  only  if  the  solicitor  is  aware  of  the  charge  at  the 
outset  of  proceedings  and  advises  his  client  accordingly.  A  few  embarrassed 
solicitors  have  found  themselves  in  the  awkward  positon  of  having  to 
explain  its  operation  to  an  irate  client  after  costly  proceedings  —  when  the 
costs  have  totally  consumed  the  recovery. 

The  effect  of  the  statutory  charge  on  small  recoveries  is  such  that  the 
Plan,  of  necessity,  has  had  very  little  impact  on  the  operation  of  Small 
Claims  Courts.98  The  principle  underlying  the  charging  provision  of  the 
Ontario  Plan  is  nowhere  better  set  out  than  in  the  following  statement 
concerning  the  English  Plan,  which  is  its  source: 

The  statutory  charge  does,  however,  affect  the  problem  of  small 
claims.  It  had  been  hoped  by  many  that  the  new  Scheme  would  be  a 
useful  instrument  for  dealing  with  small  claims  which  are  a  source 
of  particular  hardship  for  people  of  very  limited  means.  However,  it 
is  a  principle  embodied  in  the  Legal  Aid  Scheme  as  a  whole  that  it  is 
not  permissible  to  incur  expense  equal  to  or  greater  than  the  benefit 
which  the  steps  taken  might  produce.  No  one,  for  example,  would 
regard  it  as  reasonable  for  <£100  to  be  expended  to  recover  £5:  it 
would  be  much  simpler  for  the  <£  5  to  be  paid  as  a  welfare  benefit  than 
to  adopt  so  unrealistic  a  method  of  meeting  the  problem.  The  problem 
of  small  claims  is  important  and  urgently  calls  for  a  radical  solution, 
but  legal  aid  is  not  the  appropriate  instrument  for  it.99 

Once  a  legal  aid  certificate  has  issued,  the  participating  solicitor's 
fee  is,  in  a  sense,  "secured"  within  the  framework  of  the  Legal  Aid  Tariff. 


96For  a  discussion  of  the  poverty  line  see  n.  12  supra.  The  very  low  income  of 
most  qualifying  applicants  became  evident  from  surveys  undertaken  to  strike  the 
"means  test"  criteria  for  the  pilot  project  in  the  proposed  Advice  and  Assistance 
Programme  suggested  in  The  Community  Legal  Services  Report.  It  is  also  evident 
that  the  Ministry  of  Community  and  Social  Services  requires  contributions 
wherever  possible.  Even  6.1%  of  those  below  the  poverty  line  have  been  required 
to  execute  repayment  agreements  as  to  part  or  all  of  the  legal  aid  costs.  The 
"poverty  line"  is  a  difficult  concept  which  has  no  official  sanction  because  it 
takes  no  account  of  debt  position. 

MThe  Legal  Aid  Act, R.S.O.  1970,  c.  239,  s.  17(2)(3). 

98In  1972,  only  652  legal  aid  certificates  were  issued  for  proceedings  in  the  Small 
Claims  Courts.  Occasionally,  duty  counsel  may  be  assigned  to  assist  persons  in 
the  preparation  of  a  claim  or  dispute  and  (infrequently)  represent  them  at 
trial.  Student  Legal  Aid  Societies  at  each  of  the  six  Ontario  law  schools  deal 
with  approximately  2,000  to  2,500  minor  legal  matters  annually  —  of  which 
roughly  one-half  involve  problems  within  the  jurisdiction  of  Small  Claims  Courts. 

"S.  Pollock  Legal  Advice  and  Assistance,  The  New  Deal,  pamphlet  explaining 
the  English  Advice  and  Assistance  Programme  implemented  on  April  1,  1973. 
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There  is  no  direct  incentive  for  the  solicitor  to  economize  in  the  steps  taken 
in  the  proceedings.  In  cases  involving  the  recovery  of  money  or  property  of 
minimal  value,  however,  he  has  a  duty  to  the  client  to  advise  him  that  his 
fee  is  in  fact  secured  (by  virtue  of  the  charge)  in  the  recovery.  The  charge 
should  operate  as  a  strong  tempering  influence  in  settlement  discussions,  and 
as  well,  in  the  initial  advice  to  a  client  seeking  to  initiate  proceedings  with 
prospects  of  a  modest  recovery. 

In  all  actions  to  effect  the  recovery  of  money  or  property,  it  is  abso- 
lutely essential  that  the  solicitor's  opinion  carefully  review  (and  be  reviewed 
on)  the  evidence  in  support  of  the  quantum  of  the  claim.  He  should,  in 
fact,  be  constantly  mindful  that  his  opinion  to  the  area  director  is  to  deal 
not  only  with  the  merits  of  the  case  (which  may  be  excellent)  but  also 
with  the  question  as  to  whether  or  not  it  is  "reasonable  under  all  the 
circumstances"  to  commence,  defend  or  continue  the  proceeding.100 

Some  solicitors  regard  their  duties  to  the  Plan  as  discharged  after 
rendering  their  initial  opinion  to  the  area  director  and  receiving  the  requi- 
site authorization  to  proceed.  In  fact,  there  is  a  continuing  duty  to  advise 
the  area  director  "forthwith"  of  any  change  of  circumstances  indicating 
that  the  applicant  may  not  have  been  entitled  or  may  no  longer  be  entitled 
to  assistance  from  the  Plan.101  It  often  happens  that  the  evidence  required 
in  support  of  either  the  merits  or  the  quantum  of  the  claim  does  not  ma- 
terialize in  a  provable  form  or  at  all.  If  these  circumstances  occur  at  or 
before  discovery,  the  matter  should  not  proceed  to  trial,  and  failure  to 
advise  the  area  director  could  result  in  removal  from  the  panels.102 

In  this  context,  the  issue  is  not  whether  a  particular  case  was  lost  or 
less  fruitful  than  anticipated  —  but  the  point  at  which  the  unsatisfactory 
result  could  reasonably  have  been  anticipated.  This  is  a  very  difficult 
matter  for  part-time  area  directors  to  control  because  of  the  intensity  of 
vigilance  required.  Also,  while  an  abuse  of  this  kind  may  be  evident  to 
the  court  at  trial,  the  Plan's  ethic  of  invisibility  precludes  the  judge  or  court 
administrator  from  alerting  the  area  director.  These  circumstances  are 
frequently  left  to  be  dealt  with  by  the  Legal  Accounts  Officer  and,  as  will 
be  discussed  later,  the  results  cannot  always  be  satisfactory. 


10°The  Legal  Aid  Regulation,  R.R.O.  1970,  Reg.  557,  s.  58(1). 

loilbid.  s.  66. 

102Ibid.  s.  29(2).  In  the  Fifteenth  Annual  Report  of  the  Law  Society,  p.  2,  the 
following  comment  is  made: 

In  the  Queen's  Bench  Division  and,  to  a  smaller  extent,  in  the  Chancery 
Division,  the  attention  of  the  Council  has,  on  a  limited  number  of  occasions, 
been  drawn  by  judges  and  others  to  cases  in  which  legal  aid  has  been  granted 
and  continued  to  the  hearing  and  it  is  then  revealed  that  there  is  little  or  no 
merit  in  the  case.  Such  error  may  arise  through  inadequate  information 
being  available  for  consideration  by  the  Committee  concerned,  or  because 
the  legal  advisers  have  not  referred  the  matter  back  to  the  appropriate  Area 
Committee  for  a  decision  to  be  made  as  to  whether  or  not  legal  aid  should 
continue  in  the  light  of  weaknesses  subsequently  appearing  in  the  case. 
Whilst  the  concern  of  practitioners  to  safeguard  public  funds  has  been  mani- 
fest since  the  beginning  of  the  Scheme,  it  is  to  be  remembered  that  the  legal 
profession  has  been  nurtured  in  the  tradition  that  the  interests  of  the  client 
are  paramount. 
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Occasionally,  cases  with  chances  for  a  nominal  "success"  are  ad- 
vanced on  the  basis  of  their  value  as  a  "test  case".  While  there  may  be 
some  merit  in  treating  such  matters  on  a  different  footing,  the  Plan  as 
structured  should  not  take  cognizance  of  such  reasoning.  The  matter  was 
considered  in  England  in  United  Dominions  Trust,  Ltd.  v.  Bycroft: 

The  Legal  Aid  Act  was  devised  to  assist  those  whom  it  finances  in  the 
course  of  litigation  and  not  indirectly  to  assist  other  parties,  or  even 
the  general  public,  in  determining  points  of  interest.103 

No  formal  opinion  on  "test  cases"  has  been  expressed  in  Ontario. 
However,  the  position  adopted  by  The  Law  Society  in  England  is  as  follows : 

The  Legal  Aid  Scheme  is  an  instrument  for  ensuring  that  a  person 
who  would,  if  he  had  the  resources,  invoke  the  aid  and  protection  of 
the  courts,  can  do  so  despite  the  lack  of  those  resources.  The  criteria 
laid  down  in  the  Act  for  adjudication  and  its  whole  structure  make 
this  abundantly  clear.  From  time  to  time,  applications  received  are 
in  fact  test  cases,  but  they  are  not  granted  for  that  reason  but  because 
the  person  concerned  needs  help.  If  he  has  a  case  to  take  to  the  courts 
which,  with  the  resources  he  would  do  so,  he  is  entitled  to  a  certificate. 
There  is  no  reluctance  to  carry  such  test  cases,  where  appropriate,  to 
the  House  of  Lords.  What  is  not  entertained  is  the  use  of  an  applicant 
for  legal  aid  as  a  guinea  pig  for  resolving  doubtful  law  or  the  raising 
of  issues  of  public  policy.104 

(c)  Liability  for  Costs 

An  assisted  person's  liability  for  the  costs  of  a  successful  opposing 
party  is,  or  should  be,  a  very  real  tempering  influence  in  civil  litigation 
supported  by  the  Plan.  In  fact,  this  financial  sanction  is  potentially  much 
more  severe  in  Ontario  than  in  England  because  costs  awarded  against  an 
assisted  person  in  this  jurisdiction  are  levied  at  the  full  party  and  party 
scale,  regardless  of  his  financial  position.  In  England,  the  courts  administer 
this  sanction  directly  but,  in  the  case  of  an  assisted  party, 

his  liability  by  virtue  of  an  order  for  costs  made  against  him  with 
respect  to  the  proceedings  shall  not  exceed  the  amount  (if  any)  which 
is  a  reasonable  one  for  him  to  pay  having  regard  to  all  the  circum- 
stances, including  the  means  of  all  the  parties  and  their  conduct  in 
connection  with  the  dispute.105 

The  courts  in  England  are  able  to  administer  this  provision  because 
they  are  aware  from  the  court  filings  of  the  involvement  of  legal  aid  in 
every  case  supported  by  the  Scheme.  In  Ontario,  the  courts  (and  the  Tax- 
ing Officer)  are  not  generally  aware  of  the  Plan's  involvement  and,  even  if 
they  are,  it  is  not  a  factor  to  be  taken  into  account  in  determining  the 


io3[1954]  3  All  E.R.  455,  459  (C.A.). 

!04S.  Pollock,  "Legal  Aid  as  a  Social  Service",  L.  S.  Gaz.  (Eng.)  June  1970,  399  at 

p.  400. 
w>Legal  Aid  and  Advice  Act,  12,  13  and  14  Geo.  6,  c.  51,  s.  2(2)  (e). 


1 62  Administration  of  Ontario  Courts 

quantum  or  scale  of  costs  awarded  to  the  successful  unassisted  party.  The 
Legal  Aid  Regulation100  does  set  out  a  procedure  for  applying  to  the  Law 
Society's  Legal  Aid  Committee  for  relief  against  an  order  for  costs  (by 
way  of  payment  out  of  the  fund),  but  it  seldom  has  been  invoked  —  and 
only  once  successfully.10641 

In  both  jurisdictions,  the  sanction  applies  as  well  to  "successful" 
applicants  who  have  forced  a  matter  on  to  trial  after  refusing  to  accept  a 
reasonable  offer  of  settlement,  provided  that  the  recovery  is  less  than  the 
offer  and  further,  that  the  offer  is  in  the  form  of  a  payment  into  court: 

It  has  recently  been  suggested  that  it  is  not  always  appreciated  that  an 
assisted  litigant  is  as  vulnerable  to  a  payment  into  court  as  an  un- 
assisted litigant  paying  his  own  costs  and  that  for  this  reason  assisted 
litigants  are  not  always  sufficiently  warned  of  the  consequences  which 
may  result  from  their  refusal  to  accept  sums  paid  into  court. 

It  is  therefore  thought  advisable  to  emphasize  that  the  same  principles 
apply  in  assisted  and  unassisted  cases  and  that,  if  an  assisted  person 
declines  to  accept  a  payment  in,  and  in  the  event  does  not  recover 
more  than  the  sum  paid  in,  costs  as  from  the  date  of  payment  in  are 
likely  to  be  awarded  against  him.  The  provisions  of  section  2(2)  (e) 
of  the  Legal  Aid  and  Advice  Act  1949  apply  in  assessing  the  costs 
it  is  reasonable  the  assisted  person  should  pay,  but  in  so  doing  the 
court  would  consider  the  damages  awarded  as  available  for  the  pay- 
ment of  costs,  which  might  well  result  in  the  assisted  person  having 
to  bear  the  full  order  for  costs,  as  from  the  date  of  payment  in,  from 
his  damages. 

The  sum  recovered  by  the  assisted  person  by  way  of  damages  is  in 
any  event  subject  to  the  Law  Society's  charge  in  respect  of  sums  paid 
out  of  the  Legal  Aid  Fund  for  his  own  costs.  Thus  the  result  may  be 
that,  out  of  damages  which  he  in  any  event  considered  inadequate,  the 
assisted  person  will  have  to  bear  not  only  his  own  costs  but  a  con- 
siderable proportion  of  those  incurred  by  the  defendants.  It  will  be 
appreciated  that,  unless  the  damages  are  substantial,  the  result  could 
well  be  that  the  assisted  person  would  recover  nothing.107 

In  the  result,  a  solicitor  participating  in  the  Ontario  Plan  has  a  duty 
to  advise  applicants  concerning  the  financial  risks  inherent  in  civil  litigation 
on  the  same  basis  as  any  other  client.  Failure  to  do  so  may  result  in  un- 
necessarily protracted  litigation,  particularly  if  he  is  unduly  influenced  by 
improper  considerations  —  such  as  the  fact  that  his  fee  is  "secured" 
by  the  Plan,  or  that  his  client  is  "judgment  proof".  Reasoning  of  this  kind, 
if  discovered,  constitutes  grounds  for  removal  from  the  legal  aid  panels. 


106R.R.0.  1970,  Reg.  557,  ss.  129  to  131  inclusive. 

i06aif  the  Plan's  non-disclosure  provision  is  applied  as  rigorously  as  the  wording 
of  section  137  of  the  Regulation  appears  to  contemplate,  a  successful  un- 
assisted party  might  never  learn  of  his  right  under  section  129  to  apply  to  the 
Provincial  Director  for  payment  out  of  the  Fund  of  court  costs  awarded  against 
the  assisted  person. 

107 Fourteenth  Annual  Report  of  the  Law  Society,  Appendix  23,  pp.  51,  52. 
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There  is  much  merit  in  relaxing  the  Plan's  non-disclosure  provision 
to  permit  the  courts  to  administer  the  sanction  of  costs,  at  least  to  the 
extent  of  commenting  upon  the  conduct  of  the  unsuccessful  party  in  the 
context  of  legal  aid.  Such  an  approach  would  have  the  additional  advantage 
of  strengthening  the  hand  of  those  who  administer  the  legislative  sanctions 
referrable  to  participating  solicitors.  This  is  especially  true  of  sanctions 
operating  against  unnecessary  steps  or  proceedings  through  the  regulation 
of  fees.  Unfavourable  judicial  comment  is  a  far  more  effective  control  than 
the  Legal  Accounts  Officer's  ex  post  facto  review  of  a  15  page  account  — 
particularly  at  the  rate  of  4,000  accounts  per  month.108 

If  Ontario  courts  were  to  be  accorded  some  responsibilities  in  relation 
to  the  cost  sanction,  it  should  be  noted  that  some  judges,  on  learning  of 
legal  aid  involvement,  demonstrate  a  propensity  to  treat  the  Plan  as  being 
in  the  nature  of  an  insurance  scheme.  It  would  be  as  well,  therefore,  to 
ensure  that  any  relaxation  of  the  non-disclosure  provision  be  accompanied 
by  a  provision  in  terms  similar  to  section  1  (7)  (b)  of  the  English  legal  aid 
legislation: 

1.   (7)   Save  as  expressly  provided  by  this  Part  of  this  Act  or  by 
any  regulations  made  thereunder,  - 

(b)  the  rights  conferred  by  this  Part  of  this  Act  on  a  person 
receiving  legal  aid  shall  not  affect  the  rights  or  liabilities 
of  other  parties  to  the  proceedings  or  the  principles  on 
which  the  discretion  of  any  court  or  tribunal  is  normally 
exercised. 

3.    Control  Through  Regulation  of  Fees 

To  a  great  extent,  The  Ontario  Legal  Aid  Plan  is  a  financial  "formula" 
designed  to  encourage  more  lawyers  to  extend  service  to  assisted  persons 
in  a  fashion  (and  to  a  degree)  analogous  to  that  undertaken  for  private 
clients.  It  should  be  a  matter  of  no  surprise,  therefore,  that  the  most  effective 
control  over  "overservicing"  lies  in  the  regulation  of  fees.109  This  is  so 
whether  the  cause  of  overservicing  is  a  misconception  of  the  purposes  of 
the  Plan,  or  a  deliberate  attempt  to  warp  its  purposes  to  personal  advantage. 

In  this  regard,  controls  are  exercised  through  the  level  of  fees  allow- 
able for  given  matters,  and  also  through  powers  to  reduce  fees  for  pro- 
ceedings "unreasonably  taken  or  prolonged,  not  calculated  to  advance  the 
interests  of  a  client,  or  incurred  through  negligence  .  .  .  ,"  etc.110 


108The  degree  of  responsibility  assigned  to  the  Legal  Accounts  Officer  to  control 
abuse  through  the  regulation  of  fees  must  (by  reason  of  the  scope  and  volume 
of  matters  dealt  with  and  the  inherent  weaknesses  noted  in  other  forms  of 
control)  be  regarded  as  a  matter  deserving  much  concern. 

109In  the  mid-1960's,  it  was  found  necessary  to  strengthen  the  financial  sanctions 
against  overservicing  by  enlarging  the  powers  of  Taxing  Officers.  Financial 
restraints,  although  unsubtle  and  somewhat  arbitrary,  were  required  to  be 
strengthened  partly  by  reason  of  the  inability  of  area  committees  (through 
overwork)  to  undertake  a  proper  measure  of  surveillance  over  ongoing  liti- 
gation. See  Sixteenth  and  Seventeenth  Annual  Reports  of  the  Law  Society  at 
pp.  9  and  64  respectively. 

noThe  Legal  Aid  Regulation,  R.R.O.  1970,  Reg.  557,  s.  107. 
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The  established  level  of  fees,  already  thoroughly  discussed  herein,  was 
rather  more  the  result  of  economy  than  control  —  although  "maximums" 
on  preparation  and  "block  fees"  were  certainly  advanced  as  controls.  Un- 
fortunately, the  critically  modest  level  of  fees  has  produced  evident  and 
unsatisfactory  differences  in  the  application  of  the  powers  to  reduce  "un- 
reasonable" fees.  In  their  application  of  the  Tariff,  the  Legal  Accounts 
Officer  on  the  one  hand  and  the  Taxing  Officer  on  the  other,  are  reflecting 
different  principles.  In  the  context  of  controlling  unreasonable  fees,  these 
are  most  unsatisfactory  circumstances  because  the  question  of  disallowing 
fees  for  "unreasonable"  proceedings  (i.e.,  potential  abuses  of  the  courts' 
process)  becomes  hopelessly  clouded  by  issues  related  to  the  "unreason- 
able" level  of  basic  remuneration.  The  control  of  unduly  protracted  litiga- 
tion through  the  power  to  reduce  fees  will  never  be  very  effective  until  the 
different  principles  governing  gross  remuneration  are  reconciled  in  a  single 
taxing  practice.  Repeated  amendments  of  the  Legal  Aid  Regulation  have 
certainly  not  reconciled  these  differences  of  principle. 

(a)  Note  A:  The  Measure  of  the  Difference 

As  we  have  observed,  it  was  intended  by  the  Joint  Committee  that  the 
gross  remuneration  of  participating  solicitors  should  be  taxed  by  Taxing 
Officers  of  the  relevant  courts  in  matters  where  there  was  a  preexisting  tradi- 
tion of  taxation: 

Thus,  in  the  Committee's  view,  accounts  for  civil  legal  aid  proceedings 
should  be  taxed  on  the  ordinary  solicitor  and  client  scale  by  Taxing 
Officers  of  the  relevant  courts  and  compensation  awarded  on  the  basis 
of  75%  of  the  result.111 

This  recommendation  was  not  adopted.  Instead,  the  solicitor  and 
client  fees  were  codified  in  a  Legal  Aid  Tariff  to  be  administered  by  a 
"Legal  Accounts  Officer".  The  departure  from  taxing  tradition  was  not 
totally  complete  in  that  some  flexibility  in  settling  accounts  was  retained  in 
the  form  of  a  "Note"  to  the  Tariffs  which  gave  the  new  administrator  dis- 
cretionary power  to  increase  fees  in  appropriate  cases.112 

For  a  period,  the  discrepancy  between  the  Act  (which  prescribed 
remuneration  in  terms  of  fees  "customarily  payable")  and  the  Regulation 
(setting  out  much  lower  fees)  went,  if  not  unnoticed,  at  least  unmentioned 
in  any  formal  sense.  In  Re  Solicitor,  Master  McBride  noted  the  discrepancy 
and  regarded  it  as  so  substantial  he  expressed  the  opinion  that  the  schedules 
of  fees  were  "ultra  vires  the  Law  Society,  at  least  to  the  extent  that  they 
purport  to  deny  to  a  solicitor  any  fee  at  all  for  any  part  of  his  services 
rendered  to  a  client".113  This  same  decision  also  sets  out  the  basic  prin- 
ciples which  appear  to  have  guided  the  Taxing  Officers  as  well  after,  as 
before  the  repeal  of  the  words  from  the  statute  prescribing  "fees  customar- 


111The  Joint  Committee  Report,  n.  4  supra  p.  52. 

112Note  "A"  to  the  civil  and  criminal  Tariffs  as  amended  by  O.Reg.  224/72. 

113[1969]  2  O.R.  85.  At  issue  in  this  decision  was  the  fact  that  the  Tariff  deliber- 
ately, as  found,  made  no  provision  for  allowing  fees  for  preparation  on  appeals 
to  the  Court  of  Appeal.  The  Master  allowed  a  fee  for  preparation  in  this  case 
for  the  reason  indicated. 
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ily  payable  as  between  a  barrister  or  solicitor  and  his  client  for  services 
rendered". 

One  might  apply  here  an  observation  similar  to  that  I  have  already 
made  with  respect  to  the  quantum  of  fees,  and  that  is  that  the  nature 
and  extent  of  a  solicitor's  services  to  his  client  cannot  be  determined 
by  regulation  but,  subject  to  the  limitations  of  the  legal  aid  certificate 
in  any  particular  case,  must  be  determined  by  what  the  solicitor  actu- 
ally did  for  his  client.114  [Emphasis  added] 

In  a  decision  subsequent  to  the  amendment  of  the  legislation,  Master 
Saunders  held  that  the  above  decision  was  no  longer  binding  but  the  prin- 
ciples were  kept  alive  through  the  view  he  adopted  of  Note  A: 

However  in  the  later  decision  [1969]  2  O.R.  787,  there  were  two 
avenues  open  to  the  Taxing  Officer  to  increase  the  said  fees;  one  was 
the  words  "customarily  payable"  in  section  21,  now  closed  by  the 
amendment,  and  the  other  by  the  note  following  item  61,  now  Note  A 
of  schedule  3  of  The  Legal  Aid  Regulation  O.  Reg.  257/1969.  This 
avenue  is  still  open  so  that  the  amendment  referred  to  by  the  Legal 
Accounts  Officer  did  not  nullify  the  above  decision.115 

In  1969,  the  Legal  Aid  Regulation  was  amended  with  a  view  to  limit- 
ing the  circumstances  in  which  the  Taxing  Officer  could  interfere  with  the 
discretion  of  the  Legal  Accounts  Officer.116  In  an  unreported  decision 
(dated  December  15,  1970),  Master  Saunders  found  that  the  effect  of  the 
amendment  was  to  preclude  interference  with  the  discretion  of  such  officer 
in  the  absence  of  an  error  either  in  principle,  or  in  the  interpretation  or 
application  of  the  Tariff.  Nevertheless,  it  is  clear  from  the  pattern  of  deci- 
sions which  followed  this  case,  that  errors  in  principle  or  interpretation  are 
so  readily  found  that  it  is  doubtful  whether  the  amendment  has  any  real 
effect  at  all. 

This  is  best  demonstrated  with  reference  to  a  recent  decision117  where- 
in the  Legal  Accounts  Officer  disallowed  a  claim  for  travelling  time  on  a 
summary  conviction  matter  since  it  was  a  block  fee  item  to  which  the 
following  provision  in  the  Tariff  applied: 

60.  Except  where  the  tariff  item  applicable  to  the  services  is  a  block 
fee  item  covering  fees  for  all  services,  an  allowance  of  $25.00  per 
hour  .  .  .  may  be  made  for  the  time  spent  in  travelling.  .  .  .118 
[Emphasis  added] 


way 


On  appeal,  the  Taxing  Officer  approached  the  matter  in  the  following 
The  present  item  60  is  a  recent  amendment,  and  can  be  read  in  one  of 


"*I  bid.  p.  88.  See  The  Legal  Aid  Act,  1966, S.O.  1966,  c.  80,  s.  21(1). 
115Taxing  Officer  Saunders,  unreported  September  3,  1970. 
H6Now  R.R.O.  1970,  Reg.  557,  s.  111. 

117 Re  Solicitor,  an  unreported  decision  by  Master  Saunders  dated  April  19,  1973. 
]1*The   Legal  Aid  Regulation,   R.R.O.    1970,   Reg.    557,   schedule   2,   item   60   as 
amended  by  O.Reg.  224/72. 
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two  ways:  either  that  in  no  circumstances  would  travelling  time  be 
allowed  for  block  fee  items,  or  else  that  travelling  time,  except  for 
block  fee  items  is  allowable  at  $25.00  per  hour.  Reading  item  60  with 
Note  A,  I  find  that  item  60  does  not  preclude  the  Legal  Accounts 
Officer  from  allowing  travelling  time  in  a  block  fee  item. 

The  Taxing  Officer's  reasoning  on  Note  A  continued  as  follows : 

Note  A  (a)  gives  the  Legal  Accounts  Officer  discretion  to  increase 
a  fee  (including  a  block  fee)  in  those  cases  where  in  her  opinion  an 
increase  is  justified,  having  regard  to  all  the  circumstances  including 
the  nature  of  the  offence  charged,  the  complexity  of  the  case  and  any 
other  factor  which  would  warrant  an  increased  fee.  'Any  other  factor' 
could  include  travelling  time.  .  . . 

The  Taxing  Officer  went  on  to  conclude  that  although  item  60  might 
preclude  a  "specific  fee  for  just  travelling  time",  it  is  a  proper  factor  in  the 
discretionary  allowance  of  an  increased  fee  under  Note  A.  He  then  applied 
Note  A  to  permit  an  increase  on  the  ground  that  the  Legal  Accounts 
Officer  "failed  to  exercise  any  discretion  in  her  review"  even  though  its 
provisions  had  not  been  invoked  by  the  solicitor  appealing  either  on  the 
review  or  on  the  appeal. 

It  is  clear  that  the  Taxing  Officers  stand  ready  to  give  effect  to  Note  A 
according  to  somewhat  different  principles  of  gross  remuneration  than 
those  applied  by  the  Legal  Accounts  Officer.  The  Taxing  Officers  are  guided 
in  its  application  by  the  quantum  resulting  from  the  application  of  tradi- 
tional taxing  principles: 

Therefore,  on  the  settlement  of  any  solicitor's  account,  even  though 
the  solicitor  is  not  entitled  to  be  paid  an  amount  equal  to  the  taxed 
party  and  party  costs,  the  amount  of  these  costs  is  certainly  a  factor 
that  the  Legal  Accounts  Officer  should  take  into  consideration  in 
deciding  whether  to  apply  Note  A  of  the  schedule  to  that  solicitor's 
account.119 

The  Legal  Accounts  Officer,  on  the  other  hand,  is  influenced  by  the 
Legal  Aid  Tariff  which  is  said  (in  Note  A)  to  reflect  "fees  customarily 
paid  by  a  client  of  modest  means". 

The  fictional  notion  of  fees  customarily  paid  by  a  client  of  modest 
means  appears  to  have  arisen  about  the  time  the  Regulation  was  introduced 
in  1967  and  before  the  words  "fees  customarily  payable"  were  deleted  from 
the  statute  in  1969.  The  unsatisfactory  nature  of  this  concept  is  exemplified 
by  the  fact  that  both  the  Taxing  Officer  and  the  Legal  Accounts  Officer  pur- 
port to  be  applying  it  —  with  results  which  differ  by  as  much  as  100%. 
After  the  statute  was  amended  in  1969,  Taxing  Officer  McBride  noted: 


119Decision  of  Taxing  Officer  Saunders,  n.  115  supra.  In  this  particular  case,  the 
party  and  party  costs  had  been  ordered  to  be  taxed  "as  between  solicitor  and 
client".  They  were,  in  fact,  taxed  at  $647.  On  appeal  from  the  Legal  Accounts 
Officer  who  had  allowed  a  net  fee  of  $254,  the  net  fee  was  increased  to  $500, 
exclusive  of  disbursements. 
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It  now  seems  reasonably  clear  that  solicitors  will  be  entitled  to  three- 
quarters  of  the  fees  set  out  in  the  schedules  or  tariffs  and  not  three- 
quarters  of  the  fees  that  a  solicitor  of  average  experience  might  reason- 
ably charge  a  client  of  modest  means,  as  was  trumpeted  across  the 
province  when  the  arrival  of  the  Legal  Aid  Plan  was  being  heralded.120 
[Emphasis  added] 

The  above  statement  by  Taxing  Officer  McBride  was  made  before 
Note  A  was  amended  to  indicate  that  the  Tariff  in  fact  reflected  the  very 
principle  which  he  had  purported  to  be  applying  all  along.  Apparently  the 
Taxing  Officers  regarded  (and  still  regard)  the  statement  inserted  in  Note  A, 
concerning  the  basic  character  of  the  Tariffs,  as  factually  inaccurate. 

So  long  as  these  basic  differences  exist  —  and  they  have  not  been 
settled  either  by  repeated  legislative  amendment  or  through  further  appeals, 
the  prospect  of  "fee  reductions"  becoming  an  effective  control  against 
"overservicing"  (which  leads  to  abuse  of  the  courts'  process)  is  very  dim 
indeed.  Note  A  is  now  the  "tail  that  wags  the  dog". 


4.    Terms,  Conditions  and  Duties 

The  present  administrative  structure  of  the  Plan,  operating  as  it  does 
through  many  "part  time"  area  directors,  does  not  lend  itself  to  effective 
"ongoing"  surveillance  of  legal  aid  litigation  at  current  levels  of  activity. 
It  has  frequently  proved  difficult  enough  for  part-time  area  directors  to 
impose  meaningful  conditions121  at  the  time  of  issuing  a  certificate;  it  is 
another  matter  altogether  for  individuals  in  such  circumstances  to  sustain 
the  degree  of  vigilance  necessary  to  ensure  that  the  conditions  are  in  fact 
met. 

The  "control"  of  potentially  fruitless  litigation  at  this  level  often  con- 
sists of  a  hasty  review  of  an  incomplete  opinion  letter  —  which  may,  or 
may  not,  be  challenged.  All  too  often,  this  is  the  only  review  of  the  pro- 
ceedings conducted  by  the  Plan  between  the  granting  of  aid  and  the  render- 
ing of  an  account.  At  the  latter  stage,  it  is  not  possible  to  avert  abuses  in 
the  form  of  fruitless  litigation  (which  has  already  occurred  by  that  time) 
and,  in  any  event,  the  deterrent  of  reduced  fees  has  not  operated  satisfac- 
torily for  the  reasons  already  indicated.  The  matter  is  aggravated  by  the 
fact  that  the  Plan's  non-disclosure  provision  precludes  the  Court,  or  any  of 
its  administrators  from  bringing  to  the  attention  of  the  area  director,  an 
abuse  which  they  perceive  to  be  in  progress. 

None  of  the  foregoing  is  meant  to  suggest  that  the  abuses  of  the  Plan 
are  substantial  —  only  that  it  is  an  easy  matter  for  those  inclined  to  abuse 
it,  to  do  so.  Fortunately,  the  indications  are,  at  present,  that  the  trans- 
gressors are  very  few.  It  is  not,  however,  merely  a  matter  of  transgression 


120Re  Solicitor,  unreported  decision  by  Taxing  Officer  McBride,  October  1,  1969, 
p.  3. 

121R.S.O.  1970,  c.  239,  s.  16(7).  Since  the  part-time  area  director  does  not  inter- 
view many  of  the  applicants,  it  is  probable  that  very  few  "considered"  condi- 
tions are  attached  at  the  time  of  issuance. 
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because  fruitless  litigation  can  equally  result  from  misguided  conceptions 
of  the  law  or  overenthusiasm  of  lawyers  ready  to  "give  it  a  go".  With  the 
influx  of  young  graduates  who  encounter  delayed  employment,  this  "gap" 
in  administrative  surveillance  should  be  a  matter  of  some  concern. 

It  should  be  noted  in  passing  that  a  part-time  area  director  is  in  a 
position  of  unusual  susceptibility  to  influence  from  his  local  bar.  If  it  be- 
comes necessary  to  take  "difficult"  decisions  concerning  a  course  of  action 
proposed  by  a  fellow  solicitor,  he  must,  of  necessity,  be  mindful  that  he 
himself  must  continue  to  practice  in  the  same  community  with  that  solicitor 
with  some  measure  of  ongoing  harmony.  This  has  ramifications  in  terms 
of  uniformity  of  administration,  both  as  to  controls  and  the  granting  of  aid. 
Although  this  matter  has  never  been  reviewed  in  any  depth,  one  area  in 
which  a  local  law  association  expressed  open  disaffection  with  the  Plan 
disclosed  a  consistently  high  refusal  rate,  which  in  one  recent  month  rose 
to  more  than  double  the  provincial  average.  Statistical  anomalies  of  this 
order  bear  some  watching: 

It  had  been  the  Programme  Committee's  original  view  that  for  the 
purposes  of  administration,  the  Province  should  be  divided  into  fifteen 
areas.  However,  after  the  Bill  was  passed  it  soon  became  evident  that, 
due  to  the  wide  scope  of  the  Act,  the  scheme  had  to  be  brought  to  the 
people;  in  other  words,  no  legal  aid  area  should  be  so  large  that  its 
residents  could  not  conveniently  travel  to  the  Area  Legal  Aid  office, 
if  necessary. 

Early  in  his  tour,  the  Provincial  Director  discovered  that  each  of  the 
Law  Associations  has  its  own  unique  method  of  approaching  prob- 
lems. It  seemed  vital  to  him  that  this  individuality  be  respected.  At 
the  conclusion  of  his  tour  the  Director  recommended  to  the  Pro- 
gramme Committee  that  wherever  a  Law  Association  existed,  that 
should  be  considered  a  Legal  Aid  area.122 

Indeed,  this  was  perhaps  the  only  way  in  which  this  far  reaching  legis- 
lation could  have  been  implemented  in  its  early  stages.  However,  the  part- 
time  area  director's  capacity  for  ongoing  administration  is,  of  necessity, 
severely  limited  by  the  demands  of  his  practice.  This  feature  of  the  Plan's 
present  administrative  structure  is  inconsistent  with  the  probable  need  for 
heightened  administrative  vigilance  in  the  face  of  the  present  and  projected 
volume  of  matters  dealt  with  by  the  Plan.  England,  as  already  noted,  re- 
garded career  area  secretaries  as  an  inevitability  from  the  first  year  of  its 
Plan's  operation  even  though  the  volume  of  matters  dealt  with  there  was 
much  lower  than  that  witnessed  in  Ontario. 

Although  regionalization  of  the  Plan's  structure  might  well  be  expected 
to  increase  efficiency  and  reduce  administrative  costs,  it  is  then  more 
important  for  full-time  directors  to  have  the  support  and  assistance  of  the 
bar  through  area  committee  involvement.  It  is  probable  that  the  work  of 
area  committees  has  already  reached  the  stage  where  total  reliance  on 


122The  Ontario  Legal  Aid  Plan,  Annual  Report  1968,  p.  12. 
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volunteers  is  a  questionable  approach.123  At  least  some  of  the  savings 
effected  through  regionalization,  therefore,  should  be  diverted  into  a  fund 
to  secure  modest  honoraria  for  members  of  area  committees  upon  whom 
full-time  directors  would  be  placing  some  greater  reliance  in  dealing  with 
the  merits  of  questionable  matters,  the  observance  of  certificate  conditions, 
or  the  rectification  of  abuses  perceived  by  court  administrators  through  a 
relaxation  of  the  Plan's  non-disclosure  provision. 

5.    Balancing  Administrative  Controls 

Although  this  chapter  has  focused  on  administrative  vigilance  and 
"control",  it  would  be  neither  desirable  nor  economic  to  impose  any  general 
system  of  limitations  or  conditions  upon  certificates.124  Basic  trust  in  par- 
ticipating solicitors  is  fundamental  to  the  operation  of  a  plan  such  as  that  in 
Ontario  and  no  degree  of  administrative  "control"  would  preserve  the  Plan 
if  that  basic  trust  were  unjustified.  There  are,  however,  areas  of  the  Plan's 
operation  which  warrant  more  vigilance  and  in  undertaking  such  vigilance, 
it  is  important  to  ensure  that  such  controls  as  do  exist  are  effective.  If  one 
part  of  the  administrative  "system"  is  weak,  it  may  overload  another  part 
rendering  it  equally  ineffective.  The  experience  in  England  is  instructive: 

(a)  Defended  Divorces 

Certain  judicial  comments  have  been  drawn  to  our  attention:  it  has 
been  suggested  that  parties  in  matrimonial  disputes  are  encouraged 
to  apply  for  and  sometimes  obtain  legal  aid  merely  to  get  protection 
against  having  a  full  order  for  costs  made  against  the  assisted  person. 
The  Law  Society  points  out  that  where  there  is  conflict  between  the 
parties  it  is  not  for  their  committees  to  decide  which  side  is  telling  the 
truth,  and  in  these  circumstances  it  is  difficult  for  them  to  avoid  grant- 
ing legal  aid  in  a  case  which,  on  investigation  and  cross-examination, 
turns  out  to  have  been  without  merit.  If  further  suspicions  occur,  the 
best  course  is  for  the  trial  judge  to  report  the  facts  immediately  to  The 
Law  Society  so  that  they  can  be  investigated.  In  a  general  allegation 
it  is,  of  course,  difficult  to  do  this.125 

The  above  criticism  has  been  made  in  Ontario  as  well.  In  an  attempt 
to  control  potentially  wasteful  litigation  in  matrimonial  matters,  England 
imposed  a  general  system  of  limitations  on  divorce  certificates  requiring  a 
full  review  before  the  Area  Committee  after  discovery  and  before  trial. 
The  object  of  the  review  was  to  ascertain  whether  or  not  the  parties  were 
proceeding  to  trial  on  "real"  issues  —  because  it  was  common  to  plead  a 
multiplicity  of  issues  to  improve  bargaining  positions  in  settlement  negotia- 
tions. It  had  also  become  evident  that  protracted  disputes  were  occurring  in 
court  over  matrimonial  property  of  such  minimal  value  that  the  cost  of 
the  proceedings,  in  relation  to  the  value  of  the  property,  did  not  make  sense 
by  any  economic  standard. 

123In  York  County  recently,  a  scheduled  meeting  of  the  Area  Committee  failed  to 

obtain  a  quorum  of  lawyers. 
124See  Fifteenth  Annual  Report  of  the  Law  Society,  p.  2. 
l2^Sixteenth  Annual  Report  of  the  Law  Society,  p.  54. 


1  70  Administration  of  Ontario  Courts 

The  Council  issued  directions  that  steps  be  taken  by  area  committees 
and  by  the  profession  to  avoid  pleading  a  multiplicity  of  grounds  in 
divorce  proceedings  in  order  that  reasonable  economy  might  be  exer- 
cised and  for  the  same  reason  to  discourage  litigation  relating  to  matri- 
monial disputes  over  property  where  neither  the  value  of  the  articles 
nor  the  dispute  itself  is  substantial  and  a  compromise  settlement  should 
be  possible.  . .  .126 

The  net  result  of  these  directions  was  a  massive  workload  for  the  area 
committees  which  ultimately  disclosed  that  such  approaches,  undertaken 
indiscriminately,  are  not  workable.  Discriminating  reviews  by  the  area  com- 
mittees have  since  continued  —  but  along  with  strengthened  financial  sanc- 
tions in  the  hands  of  Taxing  Officers. 

The  operation  of  the  Tariff  as  a  measure  of  control  has  already  been 
discussed.  It  should  not  be  overlooked,  however,  that  it  is  important  to 
maintain  a  balance  between  related  items  of  the  Tariff  if  abuse  is  not  to  be 
encouraged.  For  example,  if  remuneration  for  undefended  divorces  were 
reduced  to  a  level  which  the  profession  regarded  as  unrealistic,  many  corol- 
lary issues  normally  settled  prior  to  trial  might  then  require  judicial  deter- 
mination in  a  proliferation  of  "contested"  proceedings.  Distorted  patterns  of 
decision  encouraged  by  imbalances  in  the  Tariff  itself  cannot  be  satisfactorily 
controlled  by  mere  administrative  vigilance,  however  intense. 

(b)  Duties 

The  most  effective  guarantee  of  the  Plan's  satisfactory  operation  is  the 
sustained  health  of  the  profession,  as  indicated,  in  part,  by  its  observance 
of  statutory  duties  to  the  Plan.  Having  regard  for  the  basic  character  of 
the  Plan,  major  reliance  must  continue  to  be  placed  upon  the  profession 
to  exert  the  proper  measure  of  tact  and  firmness  with  applicants  who  tend 
to  be  overdemanding  of  their  time,  or  that  of  the  courts. 

Where  individual  solicitors  are  unable  to  control  clients  with  such 
tendencies,  they  have  a  duty  of  disclosure  to  the  Plan127  which  in  turn  has 
all  the  necessary  power  to  deal  with  it.  It  is  not  always  an  easy  matter  for 
a  lawyer,  "nurtured  on  the  paramountcy  of  the  solicitor  and  client  relation- 
ship", to  bring  himself  to  make  such  disclosures.  In  order  to  encourage 
the  observance  of  duties  to  the  Plan,  it  is  important  that  there  be  effective, 
ongoing  communication  with  the  profession  concerning  its  problems  and 
policies.  Conversely,  the  Plan  must  also  be  administered  with  an  overriding 
sense  of  fair  play  to  those  who  render  service  under  it. 

6.    Legal  Aid  Appeals 

Legal  aid  appeals  involve  somewhat  separate  considerations  because 
of  the  different  approach  adopted  in  granting  aid  in  such  matters.  Before 
a  legal  aid  applicant  is  granted  a  certificate  to  prosecute  an  appeal,  he 
must  obtain  the  approval  of  a  local  area  committee.128  Area  committees 


12QFifteenth  Annual  Report  of  the  Law  Society,  p.  10. 
!27The  Legal  Aid  Regulation,  R.R.O.  1970,  Reg.  557,  s.  66. 
™*The  Legal  Aid  Act.  R.S.O.  1970,  c.  239,  s.  14. 
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are  comprised  of  both  legal  and  lay  volunteers  but,  for  reasons  obvious 
from  the  nature  of  their  deliberations,  are  required  to  be  constituted  with  a 
majority  of  lawyers.129  In  appeal  matters,  the  onus  is  with  the  applicant 
and  his  solicitor  to  satisfy  the  committee  as  to  the  "advisability"  of  an 
appeal.130  Although  the  legislative  criteria  to  be  applied  by  area  commit- 
tees is  less  than  explicit,  it  is  clear  that  they  must  concern  themselves  with 
the  probable  success  of  proposed  appeals  and  whether  or  not  they  would 
collectively  advise  a  private  client  to  proceed. 

The  problem  of  avoiding  an  undue  number  of  appeals  which  the  Court 
of  Appeal  (or  other  appellate  tribunals)  might  regard  as  frivolous  after 
all  the  "dust  has  settled"  is  a  difficult  one.  It  is  difficult  because  little 
thought  has  been  given  to  what  may  be  considered  an  acceptable  "norm" 
for  rates  of  success  and  only  recently  have  success  rates  been  recorded  (on 
a  spot  analysis  basis)  by  the  Plan. 

The  balancing  process  becomes  evident  when  one  realizes  that  very 
high  success  rates  are  as  much  to  be  avoided  as  an  unacceptably  low  inci- 
dence of  success.  The  latter  obviously  indicates  laxity  on  the  part  of  area 
committees,  but  the  former  may  indicate  that  the  area  committee  has 
usurped  the  function  of  the  court: 

While  the  Council  are  conscious  that  it  would  be  most  improper  that 
public  funds  should  be  used  to  prosecute  unworthy  appeals,  they  are 
anxious  that  no  steps  should  be  taken,  without  very  full  consideration, 
which  would  place  an  assisted  person  in  a  substantially  worse  position 
than  an  unassisted  person.  The  Council  felt  that  it  is  important  to  bear 
in  mind  that  it  is  no  part  of  the  functions  of  the  Committees  to  take 
the  place  of  the  court  and  arrive  at  a  decision  on  the  merits  of  the 
appeal  and  they  are  required  merely  to  be  satisfied  that  there  are 
reasonable  grounds  for  the  appeal.131 

It  is  often  said  by  lawyers  involved  in  civil  litigation  (where  there  is 
a  chance  to  settle)  that  their  rate  of  success  in  civil  trials  should  always 
be  better  than  50%.  The  same  reasoning  does  not  apply  to  criminal  trials 
where  there  is  no  chance  to  "settle"  in  the  same  sense.  One  would  expect, 
however,  that  the  rates  of  success  in  appeal  matters  (civil  or  criminal) 
would  be  similar  —  and  perhaps  exceed  50%  by  some  comfortable  margin. 
The  reasoning  upon  which  such  an  expectation  might  be  based,  is  that  both 
types  of  matters  (on  appeal)  involve  the  application  of  reasonably  settled 
law  to  fixed  facts.  (Appellate  tribunals  seldom  disturb  the  findings  of  fact 
of  the  court  below.) 

In  England,  the  problem  of  support  by  the  Plan  of  potentially  frivolous 
appeals  has  been  the  subject  of  much  judicial  commentary  and  administra- 
tive scrutiny  since  1950.  With  that  background  of  effort  and  discussion,  the 
success  rates  in  the  English  Court  of  Appeal  appear  to  be  as  follows:132 

129The  Legal  Aid  Regulation,  R.R.O.  1970,  Reg.  557,  s.  12. 
™lbid.  s.  45. 

131  First  Annual  Report  of  the  Law  Society,  p.  23. 

lS2Twenty-First  Annual  Report  of  the  Law  Society,  Appendix  9,  Consolidated  Table 
of  Results,  p.  19. 
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TABLE  VII 

RATES  OF  SUCCESS  —  ENGLISH  COURT  OF  APPEAL 

1962  1963  1964  1965   1966  1967  1968  1969  1970  1971 

61%      57%      61%      54%      55%     64%      59%      59%      64%      56% 

The  10  year  average  rate  of  success  in  the  English  Court  of  Appeal 
for  the  above  period  was  56%.  For  the  preceding  10  years  (1951  to  1961 ) 
the  average  rate  of  success  was  somewhat  lower  —  53%  ,133 

In  Ontario,  the  Annual  Reports  do  not  record  success  rates  in  the 
Court  of  Appeal,  but  computer  printout  information  would  seem  to  indicate 
a  fairly  static  success  rate  in  criminal  appeals  (the  most  numerous)  and 
marked  improvement  in  the  rates  of  success  in  civil  appeals  which  also 
appear  to  have  declined  substantially. 


TABLE  VIII 

COURT  OF  APPEAL  —  CRIMINAL  APPEALS 


LEGAL  AID 


1970-71 


Number 

Percent 

Some  Measure  of  Success 

89 

39.4% 

No  Success 

108 

47.8% 

Results  Unreported 

29 

12.8% 

Total 

226 

100.0% 

1971-72 

Some  Measure  of  Success 

93 

38.1% 

No  Success 

122 

50.0% 

Results  Unreported 

29 

11.9% 

Total 

244 

100.0% 

1972-73 

Some  Measure  of  Success 

87 

37.8% 

No  Success 

108 

47.0% 

Results  Unreported 

35 

15.2% 

Total 

230 

100.0% 

In  civil  appeals  to  the  Court  of  Appeal,  the  rates  of  success  are  as 
follows : 


133/Wrf. 
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1970-71 


Number 

Percent 

Some  Measure  of  Success 
No  Success 
Results  Unreported 

56 
34 
31 

46.3% 
28.1% 
25.6% 

Total 

121 

100.0% 

1971-72 

Some  Measure  of  Success 
No  Success 
Results  Unreported 

49 

21 

22 

53.3% 
22.8% 
23.9% 

Total 

92 

100.0% 

1972-73 

Some  Measure  of  Success 
No  Success 
Results  Unreported 

30 
11 

7 

62.5% 
22.9% 
14.6% 

Total 

48 

100.0% 

It  is  probable  that  the  appointment  of  a  Provincial  Appeals  Officer  to 
expedite  and  overview  appeals  throughout  the  Province  had  a  good  deal 
to  do  with  the  marked  improvement  in  civil  appeals  disclosed  for  the 
current  year.  Although  the  primary  reason  for  securing  the  appointment  of 
this  Officer  in  February  of  1972  was  to  reduce  delay  in  the  processing  of 
legal  aid  appeals  (i.e.,  through  expediting  the  receipt  of  opinion  letters, 
transcripts,  trial  judges'  reports  and  the  like),  his  terms  of  reference  also 
included  general  liaison  with  the  Court  of  Appeal,  area  directors  and  area 
committees.  This  latter  function  involved  frequent  discussions  with  area 
committees  concerning  the  practices  of  the  Court  of  Appeal  and  undoubt- 
edly served  to  reinforce  the  principle  that  the  factors  governing  the  "reason- 
ableness" of  a  legal  aid  appeal  are  exactly  the  same  as  those  which  a 
prudent  solicitor  would  be  expected  to  consider  in  advising  a  client  of 
private  means  in  analogous  circumstances. 

If  there  should  in  fact  be  some  greater  equivalence  between  the  suc- 
cess rates  in  criminal  and  civil  appeals,  it  also  appears  that  there  is  much 
more  work  yet  to  be  done.  Without  detailed  administrative  inquiry  into 
anomalies  of  this  kind  on  an  ongoing  basis,  the  measurement  of  the  Plan's 
"qualitative"  impact  on  the  courts  will  remain  a  very  speculative  task.134 


134The  English  Plan  very  recently  established  a  "modest"  Research  Department  to 
inquire  into  statistical  anomalies  reflecting  adversely  on  the  health  of  the  Plan 
or  its  impact  on  the  courts:  Twentieth  Annual  Report  of  the  Law  Society,  p.  3. 
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G.     Termination  of  Assistance 

Termination  of  legal  aid,  measured  against  the  probability  of  abuse, 
is  the  test  of  control  over  wasteful  proceedings. 

Much  has  been  said  in  this  chapter  about  the  speculative  nature  of 
abuses  of  the  Plan,  the  onus  to  grant,  the  invidious  position  of  part-time 
area  directors,  the  veil  of  non-disclosure  and  the  legislative  "powers"  to 
preclude  fruitless  litigation.  As  well,  much  commentary  has  been  devoted 
to  inherent  weaknesses  in  the  exercise  of  those  powers  —  divided  loyalties, 
application  of  conflicting  principles,  misconception  of  purposes  and  the 
ethic  of  invisibility.  How  are  these  weaknesses  to  be  substantiated?  Dis- 
proven?  Measured? 

It  has  been  suggested  that  the  major  gap  in  administrative  vigilance 
occurs  after  the  issuance  of  a  certificate  and  before  trial.  Although  the 
degree  of  administrative  overview  that  is  either  desirable  or  practicable 
during  this  period  is  a  matter  of  some  doubt,  in  how  many  instances  have 
area  directors  actually  terminated  assistance  prior  to  trial?  In  the  context 
of  "ongoing"  surveillance,  the  circumstances  of  termination  are  of  far 
greater  relevance  than  those  of  granting  legal  aid. 

Unfortunately  the  Plan  maintains  no  satisfactory  records  concerning 
either  the  frequency  or  the  circumstances  of  termination  of  assistance  in 
this  period.  Of  particular  interest  would  be  the  number  of  instances  in 
which  part-time  area  directors  themselves  initiated  termination  proceedings 
either  (a)  following  receipt  of  a  questionable  opinion  letter,  or  (b)  after 
the  initial  authorization  to  proceed,  or  (c)  after  receipt  of  an  opinion  letter 
from  the  opposing  party's  solicitor  when  he  is  also  acting  under  a  certifi- 
cate. 

The  latter  situation  poses  some  present  difficulties  by  reason  of  the 
Plan's  rigid  non-disclosure  provision.  How  far,  if  at  all,  may  an  area  direc- 
tor disclose  facts  coming  to  his  attention  from  the  information  provided 
by  one  legally  aided  person  which  bears  on  the  question  of  an  opposing 
party's  continued  right  to  legal  aid?  In  the  absence  of  evidence  of  clear 
fraud,  it  is  probable  that  the  area  director,  who  is  not  a  "judge"  of  the 
merits  of  a  case,  can  do  very  little  with  disclosures  relating  to  matters  other 
than  the  opposing  party's  financial  eligibility.  Such  circumstances  might, 
however,  be  expected  to  give  rise  to  an  amendment  to  the  opposing  party's 
certificate  requiring  the  matter  to  be  reviewed  after  discovery,  with  the 
advice  of  the  area  committee  where  appropriate.135  It  is  unlikely  that  these 
powers  are  exercised  very  often  under  the  present  administrative  structure 
of  the  Plan. 

Occasionally  the  applicant's  own  solicitor  will  volunteer  information 
disclosing  his  client's  probable  disentitlement  to  legal  aid.  Usually  he  does 
so  with  ostensible  exasperation  that  a  certificate  should  have  been  issued  at 
all.  His  exasperation,  however,  is  misguided  and  reflects  the  measure  of 


135The  Legal  Aid  Regulation,  R.R.O.  1970,  Reg.  557,  s.  23. 
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the  misconception  of  his  own  role  in  the  structure  of  the  Plan.  The  Plan 
was  in  fact  designed  to  rely  on  the  candour  and  vigilance  of  individual 
participating  solicitors.136  To  the  degree  that  this  misconception  is  shared 
by  other  members  of  the  bar,  it  reflects  a  problem  of  communication  be- 
tween the  Plan's  administrators  and  the  bar. 

In  serious  criminal  matters,  there  is  one  evident  weakness  in  the  legis- 
lation itself  respecting  the  control  of  abuse  by  applicants  who  improperly  seek 
to  forestall  criminal  proceedings.  The  principle  which  respects  the  "right" 
of  an  accused  person  to  a  defence  in  such  matters  has  been  given  such 
complete  vindication  in  the  legal  aid  legislation  that  it  is  doubtful  whether 
some  abuses  in  this  area  are  subject  to  any  control  (under  the  Plan)  at  all. 
This  is  best  demonstrated  with  reference  to  the  problem  of  changing  soli- 
citors on  the  eve  of  trial  in  circumstances  which  suggest  an  abuse  of  the 
facilities  of  the  Plan. 

A  change  of  solicitors  under  the  legislation  is  effected  by  notifying  the 
area  director  and  applying  for  a  new  certificate.137  Assuming  financial 
entitlement,  an  area  director  must  issue  a  fresh  certificate  by  the  terms  of 
section  12  of  the  Act  "except  as  otherwise  provided  in  .  .  .  the  regula- 
tions".138 The  only  provision  in  the  regulations  which  limits  the  application 
of  the  mandatory  terms  of  section  12  in  this  context  is  section  39.  The 
latter  provision  requires  a  refusal  if  it  appears,  inter  alia,  that  "the  legal 
aid  applied  for  is  ...  an  abuse  of  the  process  of  the  court  or  an  abuse 
of  the  facilities  provided  by  the  Act".139  The  current  weakness  in  the 
legislation  is  to  be  found  in  the  preamble  to  section  39  which  exempts 
serious  criminal  matters  from  its  operation. 

This  would  appear  to  be  a  matter  requiring  some  present  attention, 
at  least  to  the  extent  of  controlling  abuse  before  the  court  is  obliged  to  deal 
with  the  problems.  Questionable  changes  of  solicitors  might  be  effectively 
controlled  by  requiring  approval  for  second  or  subsequent  changes  of 
solicitors.  In  any  event,  there  appears  to  be  no  substantial  reason  why  an 
accused  person  abusing  the  facilities  of  the  Plan  or  the  processes  of  the 
court  should  be  entitled  to  continued  assistance  from  the  Plan  as  of  right.140 

H.     Conclusion 


This  chapter  has  dealt  with  "selected"  principles,  problems  and  poli- 
cies of  the  Plan.  It  is  neither  advanced,  nor  intended,  as  a  statement  of 
the  Plan's  general  health  or  intrinsic  worth.  Although  it  suggests  preventive 
treatment  for  the  former,  the  latter,  as  already  noted,  is  inextricably  related 
to  our  fundamental  notions  of  justice. 

The  persons  most  aware  of  the  inherent  difficulties  involved  in  admin- 
istering a  Plan  such  as  that  of  Ontario  are  its  own  administrators.  It  forms 

iMIbid.  s.  66. 
137/6/d.  ss.  59,  61. 

™*The  Legal  Aid  Act,  R.S.O.  1970,  c.  239,  s.  12(1). 
i39The  Legal  Aid  Regulation,  R.R.O.  1970,  Reg.  557,  s.  39(a)  (iii). 
140Reference  should  be  had  to  our  comments  with  respect  to  change  of  solicitor 
contained  in  chapter  8,  The  Role  of  the  Legal  Profession. 
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no  part  of  the  purpose  of  this  chapter  to  reflect  on  their  abilities  or  dedica- 
tion. The  community  has  been  well  served  by  them.  The  Plan  itself,  how- 
ever, occupies  precarious  ground  between  the  solicitor  and  client  on  the 
one  hand,  and  the  courts  on  the  other.  Its  very  character  is  such  that  it 
is  often  only  secure  in  the  certainty  that  it  will  be  healthily  criticized  by  all. 


I.      Summary  of  Recommendations 

1.  To  ensure  that  The  Ontario  Legal  Aid  Plan  continues  to  complement 
the  work  of  the  courts  as  it  was  designed  to  do,  more  statistical  infor- 
mation concerning  the  Plan's  effect  on  the  courts  should  be  compiled 
and  furnished  on  an  ongoing  basis.  Data  compiled  with  a  view  to 
isolating  administrative  anomalies  or  deviations  from  the  norm  of 
privately  supported  litigation  might  include  information  about  the 
following  matters: 

(a)  success  rates  in  various  courts  (by  area),  particularly  in  matters 
where  there  is  a  residual  administrative  discretion  to  grant,  re- 
fuse, limit  or  terminate  legal  aid; 

(b)  the  average  duration  of  trials  in  selected  courts  of  proceedings 
involving  particular  issues  suspected  of  being  unduly  protracted; 

(c)  interlocutory  proceedings  in  legal  aid  litigation  as  compared  to 
privately  supported  proceedings; 

(d)  the  termination  of  legal  aid  and  the  circumstances  thereof; 

(e)  actual  participation  rates  (by  area)  of  lawyers  listed  on  legal 
aid  panels; 

(f)  all  adverse  judicial  comment  on  any  aspect  of  the  operation  of 
the  Plan; 

(g)  patterns  of  decision  in  matters  involving  optional  forums  or 
alternate  avenues  of  relief; 

(h)   court  dispositions  of  costs  in  legally  aided  proceedings. 

2.    The  Legal  Aid  Plan's  rigid  non-disclosure  provision   (section   137, 
R.R.O.  1970,  Regulation  557)  should  be  relaxed: 

(a)  to  permit  judicial  and  administrative  "scanning"  of  those  aspects 
of  legal  aid  activity  which  seem  to  require  selective  statistical 
monitoring; 

(b)  to  enable  the  Plan's  administrative  personnel  to  discharge  onuses 
of  explanation  cast  upon  them  by  applicants  advancing  non- 
receipt  of  legal  aid  as  a  reason  for  delay  of  the  courts'  process; 

(c)  to  permit  more  effective  communication  between  officers  of  the 
Plan  and  judges,  police  and  court  officials  who  perceive  that 
there  may  be  an  abuse  of  the  Plan;  and 

(d)  to  enable  the  courts  to  administer  better  the  sanction  of  costs  in 
circumstances  of  perceived  abuse  of  the  Plan. 
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In  no  event  should  the  Plan's  non-disclosure  provision  be  so  relaxed 
as  to  permit  disclosures  by  administrative  personnel  that  bear  on  the 
merits  of  an  applicant's  case.  Section  137  of  the  Regulation  should  be 
amended  by  deleting  the  words  "or  the  fact  that  a  client  is  receiving 
legal  aid"  and  adding  a  subsection  permitting  disclosures  within  de- 
fined limits: 

(a)  concerning  the  "fact"  of  legal  aid  involvement  in  litigious  pro- 
ceedings; (This  might  be  effected  through  an  appropriate  filing 
with  the  court  clerk  or,  in  criminal  matters,  by  notation  on  coun- 
sel slips.) 

(b)  to  a  court  inquiring  as  to  the  administrative  status  of  applications 
for  legal  aid  alleged  by  litigants  to  be  pending,  provided  that  such 
disclosures  are  limited  strictly  to  statements  concerning  the  grant, 
refusal,  or  termination  of  legal  aid  and  the  timing  thereof,  with- 
out supportive  reasoning  {i.e.,  which  might  bear  on  the  merits 
of  a  case) ;  and 

(c)  of  information  for  any  purpose  with  the  consent  of  the  person 
in  connection  with  whose  case  it  was  furnished  and,  where  he  did 
not  furnish  it  himself,  with  the  (additional)  consent  of  the  per- 
son or  body  of  persons  who  did. 

Consideration  should  be  given  to  effecting  a  more  consistent  adminis- 
trative overview  of  potentially  wasteful,  unnecessary,  or  unduly  pro- 
tracted civil  litigious  proceedings  through: 

(a)  the  replacement  of  the  part-time  area  directors  with  fewer  full- 
time  legal  officers  having  primary  administrative  responsibilities 
on  a  "regional"  basis; 

(b)  controlled  delegation  to  para-legal  personnel  of  the  power  to 
make  initial  grants  of  legal  aid  in  all  matters  which  do  not  re- 
quire initial  or  intensive  scrutiny  by  a  trained  lawyer; 

(c)  adjudicative  support  for  area  directors  in  the  form  of  back-up 
certifying  committees  (paid  modest  honoraria)  to  deal  with  pro- 
ceedings which  may  initially  (or  subsequently)  appear  to  be  of 
questionable  merit  or  of  dubious  value  to  the  applicant; 

(d)  the  engagement  of  law  clerks  or  articling  students  to  assist  the 
area  directors  and  the  certifying  committees  in  isolating  "selected" 
cases  and  legal  issues  requiring  such  attention; 

(e)  the  establishment  of  a  filing  system  designed  to  encourage 
periodic  reviews  of  all  "doubtful"  matters  which  may  involve  an 
abuse  of  the  courts'  process  or  unreasonable  cost  to  the  Plan; 

(f )  the  encouragement  of  direct,  initial  contact  between  the  applicant 
and  his  lawyer  of  choice  and  the  promotion  of  lawyer-assisted 
applications;  and 

(g)  more  extensive  communication  with  the  legal  profession  con- 
cerning the  problems  and  policies  of  the  Plan. 
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5.  Consideration  should  be  given,  particularly  in  remote  areas  of  the 
Province,  to  enlarging  the  number  and  category  of  persons  qualified 
as  financial  assessment  officers  and  reducing  the  number  of  mandatory 
circumstances  requiring  full,  formal  assessment. 

6.  The  maintenance  of  ancillary  programmes  of  public  and  professional 
relations  should  be  regarded  as  matters  of  major  importance  to  ensure 
that  assisted  legal  services  are  available  and  rendered  to  the  degree, 
and  in  the  manner  intended,  by  the  legislation. 

7.  Although  the  traditional  solicitor-client  relationship  upon  which  The 
Ontario  Legal  Aid  Plan  is  founded  excludes  the  imposition  of  "gen- 
eral" systems  of  limitations  or  conditions  on  the  issuance  of  legal  aid 
certificates,  consideration  should  be  given  to  regionalization  of  the 
Plan  under  full-time  area  directors  as  a  means  of  permitting  the  dis- 
cretionary imposition  of  terms  and  conditions  in  civil  cases  of  marginal 
merit. 

8.  Assisted  persons  who  receive  legal  aid  "as  of  right"  in  serious  criminal 
matters  should  not  be  entitled  to  "continued"  assistance  under  the 
Plan  as  of  right  where  there  is  evident  abuse  of  the  facilities  of  the 
Plan  or  of  the  courts'  process.  Unwarranted  changes  of  solicitors  might 
be  controlled  by  requiring  approval  by  an  area  director  or  an  area 
committee  of  second  or  subsequent  changes  of  solicitors. 
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APPENDIX  I 

CONSOLIDATED  STATEMENT  OF  APPLICATIONS  FOR  ASSISTANCE 

AND  DISPOSITION  THEREOF 


(Year  ending  March  31) 

1968 

1969 

1970 

1971 

1972 

1973 

Formal  applications  for 
Legal  Aid  certificates 

54,760 

57,884 

51,792 

66,235 

73,839 

76,564 

Certificates  issued 

38,860 

47,700 

42,300 

54,963 

56,282 

58,885 

Refusal  Rate 

10% 

13% 

16% 

27% 

27.5% 

Informal  Applications 

— 

30,100 

32,299 

38,558 

42,226 

49,301 

Persons  assisted  by 

Duty  Counsel— (total)  67,204  79,583  76,143 

—  (Criminal)  52,668  65,598  62,703 

—  (Civil)  14,536  13,985  13,440 


87,423  91,624  94,094 
73,848  73,482  72,742 
13,575         18,142         21,352 


Applications  to  Area 

Committees  (Appeals  and 
Prerogative  remedies) 
(total) 
(Granted) 
(Refused) 


959 
599 
360 


1,254 
746 
508 


1,200 
734 
466 


1,346 

774 
572 


1,614 
837 
777 


1,538 
882 
656 


Provisional  Certificates 


9,550 


3,196 


2,042 


1,885 


1,749 


1,420 


Legal  Advice  (certificates) 


522 


816 


2,092 


2,649 


3,047 
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APPENDIX  II 

CONSOLIDATED  STATEMENT  OF  ACCOUNTS  PAID 
FOR  LEGAL  AID  PROCEEDINGS  IN  VARIOUS  COURTS 


1968 

1969 

1970 

1971 

1972 

1973 

Provincial  Judges 
(Criminal  Division) 

— 

16,465 

14,244 

17,210 

19,793 

18,774 

Juvenile 

— 

445 

318 

401 

321 

339 

Family 

— 

4,151 

2,647 

3,459 

3,335 

3,361 

County  or  District 
Surrogate 

— 

1,686 
182 

1,599 
190 

1,745 
276 

1,863 
312 

2,213 
315 

Supreme  Court  of  Ontario 
(Trial  Division) 

— 

1,835 

4,616 

5,556 

5,797 

5,496 

Court  of  Appeal 

— 

298 

376 

354 

347 

287 

Supreme  Court  of  Canada 

— 

19 

7 

42 

13 

22 

Small  Claims  Court 

— 

— 

— 

722 

652 

526 

Review  Boards 

— 

— 

— 

264 

240 

249 

APPENDIX  III 

CONSOLIDATED  STATEMENT  OF  ACCOUNTS  PAID 
BY  NATURE  OF  PROCEEDINGS 


1968 


1969 


1970 


1971 


1972 


1973 


CRIMINAL 

Unlawful  Homicide 

Rape 

Robbery 

Theft,  Break  and  Enter, 

Possession  of  Stolen  Property 

Drunk,  Impaired  Driving 

Other  Motor  Vehicle  Offences 

Narcotics 

Assault 

Fraud,  False  Pretences 

Other 


CIVIL 

Divorce 

Other  Domestic 

Motor  Vehicle  Negligence 

Consolidations,  etc. 

Workmen's  Compensation 

Immigration 

Property  Actions 

Damage  Actions 

Other 


131 

137 

171 

238 

275 

— 

— 

196 

218 

239 

752 

679 

788 

868 

870 

7,095 

6,354 

7,930 

9,194 

8,513 

1,587 

1,092 

1,146 

1,368 

1,675 

2,026 

1,334 

1,270 

1,200 

1,288 

573 

728 

1,536 

1,995 

1,855 

807 

1,852 

2,317 

2,301 

2,143 

435 

1,139 

1,415 

1,587 

1,638 

6,030 

3,603 

3,217 

3,468 

3,204 

1,613 

4,077 

5,521 

6,004 

5,111 

6,272 

5,394 

6,404 

6,092 

6,566 

285 

215 

129 

126 

217 

350 

785 

709 

673 

416 

— 

— 

128 

139 

125 

— 

— 

191 

149 

128 

— 

— 

758 

1,072 

1,388 

— 

— 

415 

530 

407 

3,762 

3,064 

888 

422 

129 
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A.     Introduction 


The  crucial  position  of  the  legal  profession  in  the  administration  of 
justice  is  far  more  direct  and  pervasive  than  may  be  fully  understood  and 
appreciated  by  its  members.  There  are  certain  obvious  manifestations  of 
the  position  of  lawyers  such  as  that  reflected  in  legislation.  The  Law 
Society  Act  provides  that: 

except  where  otherwise  provided  by  law,  no  person,  other  than  a 
member  [of  the  Law  Society  of  Upper  Canada]  whose  rights  and 
privileges  are  not  suspended,  shall  act  as  a  barrister  or  solicitor  or 
hold  himself  out  as  or  represent  himself  to  be  a  barrister  or  solicitor 
or  practise  as  a  barrister  or  solicitor.1 

This  provision,  which  became  law  in  1970,2  supplanted  provisions  in  The 
Barristers  Act  and  The  Solicitors  Act,  which  were  perhaps  more  specific, 
though  ultimately  no  more  comprehensive,  about  that  which  is  the  exclusive 
domain  of  the  lawyer.  The  Barristers  Act  provided  that  unless  called  to 
the  bar  of  Her  Majesty's  Courts  in  Ontario: 

no  person  shall  act  as  a  barrister  in  any  court  of  civil  or  criminal 
jurisdiction  or  before  any  justice  of  the  peace,  or  hold  himself  out  or 
represent  himself  to  be  entitled  to  practice  at  the  bar  of  Her  Majesty's 
Courts  in  Ontario.3 


iR.S.O.  1970,  c.  238,  s.  50(1). 
2S.O.  1970,  c.  19,  s.  50(1). 
3R.S.O.  1960,  c.  30,  s.  5(1). 
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The  Solicitors  Act  provided  that: 

unless  admitted  and  enrolled  and  duly  qualified  to  act  as  a  solicitor,  no 
person  shall  act  as  a  solicitor  in  any  court  of  civil  or  criminal  jurisdic- 
tion or  before  any  justice  of  the  peace,  or  as  such  sue  out  any  writ  or 
process  or  commence,  carry  on  or  defend  any  action  or  proceeding 
in  the  name  of  any  other  person  or  in  his  own  name,  or  hold  himself 
out  as  or  represent  himself  to  be  a  solicitor,  or  practise  as  a  solicitor, 
or  for  gain  or  reward  act  as  a  solicitor.4 

It  should  also  be  observed  that  The  Solicitors  Act  in  its  present  form 
still  provides  a  civil  disability  and  a  quasi-criminal  sanction  with  respect 
to  unauthorized  practice: 

If  a  person,  unless  himself  a  party  to  the  proceeding,  commences, 
prosecutes  or  defends  in  his  own  name,  or  that  of  any  other  person, 
any  action  or  proceeding  without  having  been  admitted  and  enrolled 
as  a  solicitor,  he  is  incapable  of  recovering  any  fee,  reward  or  dis- 
bursements on  account  thereof,  and  is  guilty  of  a  contempt  of  the 
court  in  which  such  proceeding  was  commenced,  carried  on  or  de- 
fended, and  is  punishable  accordingly.5 

Thus,  as  far  as  the  conduct  of  litigation  in  the  courts  and  even,  to  some 
extent,  practice  before  administrative  tribunals,  is  concerned,  the  legal 
profession  has  a  virtual  monopoly.6 

The  Law  Society  Act1  further  affirms  the  historic  position  of  members 
of  the  profession,  at  least  in  their  capacity  as  solicitors,  as  officers  of  the 
court.  In  this  chapter  we  intend  to  elaborate  upon  the  consequences  which 
necessarily  flow  from  the  exclusive  powers  and  privileges  which  are  be- 
stowed upon  lawyers  and  from  their  positions  as  officers  of  the  court. 

Lawyers  have  recently  been  described  by  the  Chief  Justice  of  the 
United  States  as  the  "engineers"  in  the  administration  of  justice.8  This 


4R.S.O.  I960,  c.  378,  s.  6(1). 

5R.S.O.  1970,  c.  441,  s.  1. 

6One  does  not  have  to  be  a  duly  qualified  member  of  the  legal  profession  to 
represent  a  person  in  a  summary  conviction  court,  a  Small  Claims  Court  when 
the  amount  claimed  does  not  exceed  $400,  or  in  some  mechanics'  lien  proceed- 
ings: See  Criminal  Code,  R.S.C.  1970,  c.  C-34,  ss.  735  and  737;  Parker,  "An 
Observation  on  Appearances  by  Agents  in  Summary  Conviction  Matters",  11 
Crim.  L.Q.  393  (1968-69);  The  Small  Claims  Courts  Act,  R.S.O.  1970,  c.  439, 
ss.  100,  196(3);  and  The  Mechanics'  Lien  Act,  R.S.O.  1970,  c.  267,  s.  38(8) 
(claims  not  exceeding  $200).  The  Statutory  Powers  Procedure  Act,  1971,  S.O. 
1971,  c.  47,  s.  10(a)  provides  that  "a  party  to  proceedings  may  at  a  hearing  .  .  . 
be  represented  by  counsel  or  an  agent  .  .  .  ."  [emphasis  added!  and  s.  23(3) 
thereof  provides:  "A  tribunal  may  exclude  from  a  hearing  anyone,  other  than 
a  barrister  and  solicitor  qualified  to  practise  in  Ontario,  appearing  as  an  agent 
on  behalf  of  a  party  or  as  an  adviser  to  a  witness  if  it  finds  that  such  person 
is  not  competent  properly  to  represent  or  to  advise  the  party  or  witness  or  does 
not  understand  and  comply  at  the  hearing  with  the  duties  and  responsibilities  of 
an  advocate  or  adviser".  This  provision,  if  anything,  underscores  the  position 
of  privilege  and  responsibility  of  the  duly  qualified  lawyer. 

7R.S.O.  1970,  c.  238,  s.  29. 

8The  Honourable  Warren  E.  Burger  in  Foreword  to  Karlcn,  Judicial  Administra- 
tion, The  American  Experience,  p.  v  (1970). 
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description  is  no  less  apt  for  the  legal  profession  in  Canada  than  in  the 
United  States.  Lawyers  are  in  a  position  to  control  the  flow  of  litigation, 
and,  to  a  very  great  extent,  do  so,  although  more  in  civil  than  in  criminal 
cases.  Control  by  lawyers  is  particularly  the  rule  with  respect  to  the  pro- 
gress of  a  civil  action  from  the  time  it  is  first  contemplated  —  i.e.,  prior  to 
the  issue  of  a  writ  of  summons  —  to  the  placing  of  it  on  the  list  for  trial. 
Such  actions,  under  our  system,  will  lie  dormant  if  the  solicitors  for  the 
parties  by  their  inaction  so  decide,  and  neither  the  state  of  our  court 
organization,  our  Rules  of  Practice  nor  the  attitude  or  practices  of  our 
judges  will  vary  the  situation  one  iota.  The  judges  are  powerless  to  hasten 
the  progress  of  a  languishing  action  unless  the  solicitors  representing  the 
parties  therein  take  some  steps,  such  as  a  motion  to  expedite  the  trial  or, 
conversely,  to  dismiss  for  want  of  prosecution,  until  the  case  is  actually 
called  for  trial.  Even  at  this  stage  it  is,  of  course,  possible  for  solicitors, 
by  last-minute  requests  for  adjournments,  to  frustrate  the  court  in  its  desire 
to  try  the  case  at  that  time.  Obviously  such  power  in  the  profession  must 
carry  with  it  a  highly-developed  and  sensitive  perception  and  application 
of  professional  responsibility  —  a  perception  that  embraces  not  only  a 
sense  of  duty  to  one's  client  but  also  to  the  public,  and,  in  the  manner  to 
be  described,  to  the  other  party. 

The  barrister's  oath  includes : 

You  shall  not  refuse  causes  of  complaint  reasonably  founded,  nor 
shall  you  promote  suits  upon  frivolous  pretences.  You  shall  not  pervert 
the  law  to  favour  or  prejudice  any  man,  but  in  all  things  shall  conduct 
yourself  truly  and  with  integrity.  In  fine,  the  Queen's  interest  and  your 
fellow  citizens  you  shall  uphold  and  maintain  according  to  the  consti- 
tution and  law  of  this  Province.9 

Thus,  a  barrister  at  the  very  outset  of  his  professional  responsibility, 
pledges  not  to  misuse  the  law  or  turn  its  administration  to  any  improper 
use.  This  duty,  albeit  in  very  general  language,  is  implicit  in  the  Rulings 
of  the  Professional  Conduct  Committee  of  the  Law  Society  which  may  be 
the  basis  of  discipline  proceedings  against  solicitors: 

The  lawyer  is  more  than  a  mere  citizen.  He  is  a  minister  of  justice,  an 
officer  of  the  Courts,  his  client's  advocate,  and  a  member  of  an 
ancient,  honourable  and  learned  profession. 

In  these  several  capacities,  it  is  his  duty  to  promote  the  interest  of  the 
State,  serve  the  cause  of  justice,  maintain  the  authority  and  dignity  of 
the  Courts,  be  faithful  to  his  clients,  candid  and  courteous  in  his 
intercourse  with  his  fellows  and  true  to  himself. 

1 .    To  the  State 

(1)  He  owes  a  duty  to  the  State,  to  maintain  its  integrity  and 
its  laws  and  not  to  aid,  counsel  or  assist  any  man  to  act  in  any 
way  contrary  to  those  laws.10 


9Rule  51  of  the  Rules  made  under  The  Law  Society  Act,  R.S.O.  1970,  c.  238. 
10From  Ruling  1  of  the  Rulings  of  the  Professional  Conduct  Committee  incor- 
porating the  Canons  of  Legal  Ethics  of  the  Canadian  Bar  Association. 
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It  has  long  been  recognized  that  the  range  of  duties  of  a  solicitor  do 
not  exclude  a  duty  to  the  other  party  in  litigation,  sometimes  described 
as  a  duty  to  the  court.  Reference  to  judicial  decisions  is  instructive  on  the 
scope  of  this  duty.  In  Re  Jones,11  a  solicitor  had  engaged  to  indemnify  the 
plaintiff  in  a  suit  against  the  costs  of  the  litigation,  and  controlled  its  pro- 
gress. He  was  ordered  to  pay  to  the  defendant  the  costs  of  the  suit  when  it 
was  dismissed.  In  the  course  of  his  judgment  Lord  Hatherley,  L.C.,  said: 
"[HJowever  anxious  a  solicitor  may  be  in  the  execution  of  his  duty,  I  think 
it  is  the  duty  of  the  Court  to  be  equally  anxious  to  see  that  solicitors  not 
only  perform  their  duty  towards  their  own  clients,  but  also  towards  those 
against  whom  they  are  concerned  .  .  .".12  In  Re  Cooke,13  it  was  alleged 
that  a  solicitor  had  unnecessarily  brought  proceedings  to  obtain  costs  and 
had  misled  the  judge  in  making  the  order  sought.  The  Divisional  Court 
concluded  that  the  solicitor  had  acted  in  total  disregard  of  his  professional 
duties  and  that  he  should  be  suspended  for  a  year.  On  an  appeal  by  the 
solicitor,  the  Court  of  Appeal  concluded,  on  the  evidence,  that  there  was 
not  such  evidence  of  dishonourable  conduct  on  the  part  of  the  solicitor 
as  to  justify  suspension  and  the  appeal  was  allowed  without  costs.  In  the 
course  of  his  judgment  the  Master  of  the  Rolls,  Lord  Esher,  is  reported 
to  have  said: 

A  professional  man,  whether  he  were  a  solicitor  or  a  barrister,  was 
bound  to  act  with  the  utmost  honour  and  fairness  with  regard  to  his 
client.  He  was  bound  to  use  his  utmost  skill  for  his  client,  but  neither 
a  solicitor  nor  a  barrister  was  bound  to  degrade  himself  for  the  pur- 
pose of  winning  his  client's  case.  Neither  of  them  ought  to  fight  un- 
fairly, though  both  were  bound  to  use  every  effort  to  bring  their 
client's  case  to  a  successful  issue  ....  A  solicitor  had  no  relation  with 
his  client's  adversary  which  gave  rise  to  any  duty  between  them.  His 
duty  was,  however,  not  to  fight  unfairly,  and  that  arose  from  his  duty 
to  himself  not  to  do  anything  which  was  degrading  to  himself  as  a 
gentleman  and  a  man  of  honour  ....  How  far  a  solicitor  might  go  on 
behalf  of  his  client  was  a  question  far  too  difficult  to  be  capable  of 
abstract  definition,  but  when  concrete  cases  arose  everyone  could  see 
for  himself  whether  what  had  been  done  was  fair  or  not.  If  a  client 
came  to  a  solicitor  with  a  case  which  was  such  that  the  solicitor  must 
know  that  it  was  absolutely  and  certainly  hopeless,  and  if  the  client 
nevertheless  insisted  on  the  solicitor  going  on  with  the  case,  although 
there  could  be  absolutely  no  doubt  as  to  the  result  and  although  the 
solicitor  knew  this,  then,  if  the  solicitor  were  to  go  on  with  the  case  in 
consequence  of  these  mad  instructions  in  order  to  make  costs  for 
himself,  he  would  be  betraying  his  duty  to  his  client  and  would  be 
guilty  of  a  dishonourable  act.  But  if  the  solicitor  could  not  come  to 
the  certain  and  absolute  opinion  that  the  case  was  hopeless,  it  was  his 
duty  to  inform  his  client  of  the  risk  he  was  running,  and,  having 
told  him  that  and  having  advised  him  most  strongly  not  to  go  on,  if 
the  client  still  insisted  in  going  on  the  solicitor  would  be  doing  nothing 
dishonourable  in  taking  his  instructions.  If  an  attorney  were  to  know 
the  steps  which  were  the  right  steps  to  take  and  were  to  take  a  multi- 


^(^O),  6  Ch.  App.  497. 
12/ bid.  at  p.  499. 
13(1889),  5T.L.R.  407. 
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tude  of  wrong,  futile,  and  unnecessary  steps  in  order  to  multiply  the 
costs,  then  if  there  were  both  that  knowledge  and  that  intention  and 
enormous  bills  of  costs  resulted,  the  attorney  would  be  acting  dis- 
honourably ....  If  a  solicitor  were  instructed  by  his  client  to  take 
certain  proceedings  which  could  legally  be  taken  which  would,  to  the 
knowledge  of  the  solicitor,  injure  his  antagonist  unnecessarily,  but  the 
client  nevertheless  instructed  him  to  go  on  in  order  to  gratify  his  own 
anger  or  malice,  then  if  the  solicitor  knew  all  this  he  would  be  unfair 
and  wrong  if  he  took  those  proceedings,  although  he  was  acting  on 
instructions  in  so  doing.14 

Reference  should  also  be  made  to  the  judgment  of  the  House  of 
Lords  in  Myers  v.  Elman,15  which  affirmed  the  summary  jurisdiction  of 
the  court  to  order  payment  of  costs  personally  by  a  solicitor  in  a  case  where 
he  has  been  guilty  of  misconduct  or  default.  In  that  proceeding  a  solicitor 
was  held  guilty  of  professional  misconduct  and  ordered  to  pay  a  proportion 
of  the  costs  of  the  opposite  party  where  his  managing  clerk  had  not  insisted 
on  the  client's  disclosing  certain  relevant  documents  as  soon  as  the  clerk 
knew  that  they  were  or  had  been  in  the  client's  possession,  and  the  clerk 
had  filed  an  affidavit  of  documents  sworn  by  the  client  which  the  clerk 
knew  to  be  inadequate.  Viscount  Maugham  quoted  the  statement  of  Lord 
Hatherley,  L.C.,  in  Re  Jones,  reproduced  above  and  went  on  to  say  that  "I 
cannot  find  the  proposition  laid  down  by  Lord  Hatherley  has  ever  been 
doubted,  and  the  cases  cited  in  Halsbury  certainly  tend  to  support  it".16 

Lord  Atkin  said: 

From  time  immemorial  Judges  have  exercised  over  solicitors,  using 
that  phrase  in  its  now  extended  form,  a  disciplinary  jurisdiction  in 
cases  of  misconduct ....  If  the  court  is  deceived  or  the  litigant  is  im- 
properly delayed  or  put  to  unnecessary  expense,  the  solicitor  on  the 
record  will  be  held  responsible,  and  will  be  admonished  or  visited  with 
such  pecuniary  penalty  as  the  Court  thinks  necessary  in  the  circum- 
stances of  the  case.17 

Myers  v.  Elman  was  relied  upon  by  the  Ontario  Court  of  Appeal  in 
Re  Ontario  Crime  Commission,16  in  ordering  a  solicitor  involved  in  that 
proceeding  personally  to  pay  the  costs  of  all  other  parties  thereto  for  filing 
an  affidavit  containing  scurrilous  and  unsubstantiated  statements. 

There  is  nothing  expressly  stated  in  the  Law  Society's  Rules  of  Pro- 
fessional Conduct  on  the  specific  matter  of  delaying  litigation;  nor  is  there 
in  the  American  Bar  Association's  Canons  of  Professional  Ethics,  except 
the  clause  in  the  recommended  oath  of  admission  that  the  candidate  "will 


^Ibid.  at  p.  408. 

15[1940]  A.C.  282. 

™Ibid.  at  p.  290. 

^Ibid.  at  p.  302. 

18[1963]  1  O.R.  391.  See  also  O'Neil  et  al.  v.  Pacific  Great  Eastern  Railway  et  al. 
(1972),  24  D.L.R.  (3d)  628  (B.C.C.A.)  affirming  a  trial  judge's  order  directing 
that  the  plaintiff's  solicitor  personally  pay  the  costs  of  an  abortive  trial  result- 
ing from  improper  questions  put  to  a  witness  by  the  solicitor. 
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not  delay  any  man's  cause  for  lucre  or  malice".10  Henry  S.  Drinker  in  his 
book  Legal  Ethics,  after  referring  to  the  oath,  poses  this  problem: 

The  law  offers  innumerable  opportunities  and  means  for  delay,  many 
of  which  it  is  not  only  the  right  but  the  duty  of  the  lawyer  to  employ 
for  the  benefit  of  his  client;  others  where  it  is  not.  The  point  at  which 
he  should  draw  the  line  is  a  question  which  each  lawyer  must  decide 
for  himself  under  admonition  of  Canon  29  to  strive  at  all  times  to 
uphold  the  honor  and  to  maintain  the  dignity  of  the  profession  and  to 
improve  not  only  the  law  but  the  administration  of  justice.20 

At  the  conclusion  of  this  part  of  the  text  he  volunteers  the  following 
guideline:  "Dilatory  proceedings  are  wrong  when  solely  intended  to  hinder 
the  proper  presentation  and  development  of  a  just  case".21 

After  referring  to  recent  steps  taken  "by  statutes  and  court  rules, 
requiring  specific  averments,  providing  for  pre-trial  conferences,  interrog- 
atories and  specific  admissions,  to  simplify  and  develop  promptly  and  dis- 
pose of,  finally  and  clearly,  the  real  issues  in  the  case",  he  goes  on  to  say  that 
"it  is  clearly  the  duty  of  the  bar  to  co-operate  wholeheartedly  in  developing 
all  such  new  procedures  and  in  making  them  work  practically"  ,22  If  this  is 
not  a  duty  which  is  generally  appreciated  by  the  bar  of  this  Province, 
segments  of  which  are  perhaps  still  influenced  to  some  extent  by  the 
"law-as-a-game"  approach,  it  is  now  an  urgent  necessity  that  it  be  recog- 
nized and  acted  upon. 

The  foregoing  indicates,  very  generally,  the  duty  of  solicitors  with 
respect  to  the  conduct  of  litigation.  It  stresses,  and  this  emphasis  is  wrong, 
or  probably  unnecessary  at  the  present  time,  the  responsibility  of  solicitors 
to  abstain  from  deliberate  acts  relating  to  the  perversion  of  the  administra- 
tion of  justice.  The  problems  that  confront  us  now  would  seem  to  result 
from,  first,  a  general  situation  respecting  the  size,  distribution  and  degree 
of  specialization  within  the  legal  profession  —  a  situation  for  which,  of 
course,  no  lawyer  is  individually  responsible;  and,  second,  what  is  more 
often  inadvertent  conduct  on  the  part  of  lawyers  in  the  sense  that  it  does 
not  involve  any  intention  to  pervert  or  interfere  with  the  administration  of 
justice  in  particular  cases  or  generally.  The  first  situation  invites  the  ques- 
tion: is  the  profession,  as  such,  adequate  to  the  task  of  playing  properly  its 
part  in  the  administration  of  justice?  And  the  second,  the  question:  are 
lawyers,  as  individuals,  governing  themselves  so  as  to  pay  due  regard  to 
the  demands  of  the  administration  of  justice,  in  addition  to  the  interests  of 
their  clients?  We  next  examine  these  two  areas,  bearing  in  mind  that  the 
questions  are  not,  of  course,  susceptible  of  being  answered  definitively. 

B.     Is  the  Legal  Profession  as  such  Adequate  to  the  Task? 

1 .    Specialization  and  Concentration  in  Court  Work 

Following  the  annual  call  to  the  bar  in  March,  1971  there  were  7,752 
members  of  the  Law  Society  of  Upper  Canada.  Appendix  I  to  this  chapter 


10See  American  Bar  Association.  Opinions  on  Professional  Ethics,  p.   197  (1967). 
20Drinker,  Legal  Ethics  S3  (1953). 
**lbid.  at  p.  84. 
--/hid.  Emphasis  added. 
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contains  the  following  information  with  respect  to  this  total:  the  number  lo- 
cated in  each  county  or  district,  and  the  number  in  each  of  the  local 
municipalities  therein;  the  number  practising  as  opposed  to  being  retired  or 
in  some  other  non-practising  category;  the  number  practising  alone;  and 
the  number  in  partnerships;  followed  by  a  breakdown  according  to  length  of 
time  at  the  bar.  It  can  immediately  be  seen  that  a  significant  portion  of 
members  of  the  bar  are  not  engaged  in  the  private  practice  of  law  by 
reason  of  being  full-time  law  professors,  government  employees,  employees 
of  corporations,  non-residents  of  the  Province  or  retired.  Of  the  7,752 
members,  only  6,473  were  in  practice.  Certain  other  highlights  may  be 
noted.  There  were  3,343  practising  lawyers  in  the  City  of  Toronto  out  of 
the  total  of  6,473  practising  lawyers  in  Ontario.  While  Metropolitan 
Toronto  has  25%  of  the  Province's  population,  it  has  over  50%  of  its 
lawyers.23  Generally,  it  may  be  said  that  the  preponderance  of  the  bar 
is  centered  in  the  Judicial  District  of  York  and  comprises  persons  the  ma- 
jority of  whom  have  been  lawyers  for  fewer  than  10  years.  In  fact,  as  of 
the  time  of  the  general  call  to  the  bar  in  1971,  45.5%  of  the  bar  had  10 
years  or  less  standing  in  the  profession.  In  light  of  the  increasingly  large 
graduation  classes  each  year,  this  percentage  will  increase  dramatically. 

It  is  not  possible  to  assess  with  any  precision  the  degree  to  which 
members  of  the  legal  profession  specialize  in  court  work.  Certainly  there 
are  some  lawyers  who  confine  their  practices  to  litigation,  others  who  com- 
bine litigation  with  solicitors'  work  and  others  —  the  majority  —  who  rarely 
represent  clients  before  courts  or  tribunals.  (We  shall  shortly  consider 
statistics  concerning  the  distribution  of  civil  cases  in  the  Judicial  District  of 
York  and  in  other  areas.)  In  a  recent  study  of  the  legal  profession  in 
Toronto  an  attempt  was  made  to  determine  the  aggregate  amounts  of  time 
spent  in  each  branch  of  the  law.  It  was  found  that  12.8%  of  lawyers'  time 
was  spent  in  civil  litigation  and  6.8%  in  criminal  law.24  Other  results 
showed:  real  estate,  20.7%;  family  and  matrimonial  law,  2.8%  ;  corporate/ 
commercial/tax  law  32.9%;  wills  and  estates,  10%  and  "other",  14%. 
Further,  it  was  found  that  13.2%  of  the  lawyers  spent  70-80%  of  their 
time  in  civil  litigation,  5.3%  spent  80-90%  of  their  time  in  this  area  and 
5.3%  spent  between  90-100%  of  their  time  in  this  area.25  In  the  criminal 
law  field  4.2%  spent  between  70-80%  of  their  time  and  8.3%  spent 
100%  of  their  time  (no  figure  being  given  as  to  the  percentage  of  the  bar 
spending  between  80-90%  of  their  time  in  this  field).  The  other  end  of  the 
range  is  of  interest.  It  was  found  that  approximately  45%  of  lawyers  spend 
up  to  10%  of  their  time  in  civil  litigation  and  50%  spend  up  to  10%  of 
their  time  in  criminal  law.26 

Further,  the  following  was  revealed  concerning  the  manner  in  which 
available  work  in  the  litigation  area  is  distributed  among  those  practising  in 
the  areas  concerned.  Those  who  spend  between  70-80%  of  their  time  in 
civil  litigation  do  30.8%  of  the  available  work,  those  spending  between 
80-90%  do  14.3%  of  the  work  and  those  spending  between  90-100% 
of  their  time  do  15.1%  of  the  work.  Thus,  according  to  the  survey,  those 


23Arthurs,  Willms  and  Taman,  "The  Toronto  Legal  Profession:  An  Exploratory 

Survey"  (1971),  21  U.T.L.J.  408,  500. 
24/Wd.  pp.  507-508. 
^lbid.  p.  509. 
^Ibid.  p.  508. 
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spending  between  70-100%  of  their  time  on  civil  litigation  do  60.2%  of 
the  work.  In  the  criminal  law  field  the  results  may  be  summarized  by  noting 
that  those  spending  70-100%  of  their  time  in  this  area  do  41%  of  the 
work,  those  spending  between  90-100%  of  their  time  doing  29.8%  of  it.27 

No  such  studies  exist  for  outside  Metropolitan  Toronto.  It  is  probably 
accurate  to  say  that  whatever  the  detailed  results  of  such  studies  might  be, 
they  would  show  less  specialization  than  in  Metropolitan  Toronto  with, 
generally,  more  general  practitioners  across  the  board  and  fewer  special- 
ists.28 Litigation  would  be  more  evenly  spread  among  the  bar  although, 
with  respect  to  some  counties  (Essex,  Middlesex  and  Brant),  it  was  noted 
on  questionnaires  returned  to  this  Commission  that  litigation  was  concen- 
trated among  a  small  number  of  lawyers  with  the  result  that  conflicting 
engagements  were  a  regular  source  of  requests  for  adjournment. 

It  is  of  interest  that  there  is  a  general  correspondence  between  the 
figures  referred  to  above  and  the  estimate  of  Mr.  Justice  John  D.  Arnup  in 
a  paper  delivered  in  March,  1970,  prior  to  his  appointment  to  the  Ontario 
Court  of  Appeal: 

Even  with  the  advent  of  full-scale  government-sponsored  legal  aid  in 
Ontario,  which  we  have  had  since  1967,  I  would  estimate  that  fewer 
than  15%  of  the  lawyers  in  Metropolitan  Toronto  make  their  living 
by  full-time  pursuit  of  the  barrister's  avocation,  and  the  percentage 
outside  of  Toronto  would  be  considerably  smaller.29 

Of  the  6,473  lawyers  in  practice  as  of  December,  1971  some  621  (372 
from  the  Toronto  area  and  249  from  outside)  were  members  of  the  Advo- 
cates' Society.  One  of  the  requirements  of  such  membership  is  that  the 
applicant's  "sole  or  principal  occupation  [be]  the  practice  of  advocacy 
before  the  law  courts  or  administrative  tribunals" — the  engagement  in 
advocacy  being  for  at  least  two  years.  When  the  ineligibility  of  those  who 
have  been  lawyers  for  fewer  than  two  years  is  taken  into  account  it  may 
be  seen  that  slightly  over  10%  of  the  eligible  practising  bar  are  members 
of  the  Advocates'  Society.  While  most  lawyers  actively  engaged  in  litigation 
are  members  of  this  Society,  not  all  are. 

With  respect  to  the  distribution  of  cases  among  the  bar,  we  have 
conducted  examinations  of  the  trial  lists  in  the  Judicial  District  of  York 
and  in  the  County  of  Waterloo,  the  District  of  Sudbury,  the  County  of 
Hastings,  the  County  of  Peterborough  and  the  County  of  Kent.  We  delib- 
erately chose  the  largest  jurisdiction  in  Ontario  in  terms  of  population  — 
the  Judicial  District  of  York  —  medium  large  areas  as  far  as  judicial  work 
is  concerned  —  Waterloo  and  Sudbury  —  and  medium  smaller  areas  in 
this  respect  —  Hastings,  Peterborough  and  Kent.  Our  general  inquiries  indi- 

27 / hid.  p.  511. 

2HThis  is  probably  borne  out  by  our  study  of  non-Toronto  court  lists.  See  Appen- 
dices IV,  V,  VI,  VII  and  VIII. 

20 Arnup,  "Fusion  of  the  Professions',  The  Gazette,  Law  Society  of  Upper  Canada. 
1971,  Vol.  5,  p.  38,  45.  (A  paper  given  at  the  Caribbean  Law  Conference,  at 
Kingston.  Jamaica,  on  March  12,  1970.) 
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cated  that  in  the  second  and  third  largest  areas  —  the  Judicial  District  of 
Ottawa-Carleton  and  the  County  of  Wentworth  —  the  pattern  of  distribu- 
tion of  cases  and  their  degree  of  concentration  among  lawyers  was  not  dis- 
similar to  that  in  the  Judicial  District  of  York,  although  the  degree  of 
concentration  was  not  as  pronounced. 

(a)   Concentration  in  the  Judicial  District  of  York 

Appendix  II  to  this  chapter  shows  the  breakdown  of  the  2,995  civil 
cases  on  the  Supreme  Court  jury  and  non-jury  ready  lists  (including  those 
on  the  weekly  lists)  in  the  Judicial  District  of  York  during  the  week  com- 
mencing November  15,  1971.  We  ascertained  that  the  total  number  of  firms 
representing  parties  in  these  cases,  including  sole  practitioners,30  was  873. 

Appendix  III  shows  that  the  20  firms  having  the  largest  numbers  of 
cases  on  the  list,  (each  case  per  firm  being  considered  a  "representation") 
accounted  for  1,284  representations  in  the  2,995  cases,  which  involved  a 
total  of  4,847  representations.  It  is  more  significant,  however,  to  observe 
that  if  the  undefended  divorce  representations,  including  those  in  cases  to 
be  tried  by  County  Court  judges  (the  total  being  1,462)  are  excluded  from 
these  totals,  the  20  firms  most  active  in  litigation  accounted  for  1,217  of 
3,385  representations.  This  is  a  much  more  significant  ratio  with  respect  to 
court  time  involved  since  the  undefended  divorce  cases,  while  large  in  total 
volume,  are  relatively  small  with  respect  to  the  time  required  to  try  each 
one.  Further,  there  is  generally  no  problem  with  respect  to  these  cases  not 
being  ready  for  trial  for  the  date  arranged  or  with  respect  to  any  gap  in 
the  court  schedules  for  trying  them  owing  to  last  minute  adjournments. 

The  concentration  of  cases  among  these  20  firms  can  be  put  a  different 
way:  36%  of  the  representations  (apart  from  undefended  divorces)  are  in 
the  hands  of  2.3%  of  the  total  number  of  firms  (873)  having  cases  on  the 
list.  If  this  percentage  were  of  the  total  firms  in  the  Judicial  District  of  York 
it  would,  of  course,  be  lower.  However,  the  apparently  startling  nature  of 
this  situation  is  in  part  attributable  to  the  fact  that  many  of  these  firms 
comprise  a  larger  number  of  lawyers  than  most  of  the  firms  not  among  the 
20  firms  most  active  in  litigation. 

At  the  other  end  of  the  range  we  ascertained  that  315  firms  had  only 
one  representation  out  of  the  total  number  of  4,847.  In  the  upper  middle 
ground  we  noted  that  after  the  first  20  firms  are  accounted  for,  having  from 
208  (the  first  firm)  to  33  (the  twentieth  firm)  cases  on  the  list,  there  were 
40  firms  having  from  15  to  32  cases  on  the  list  —  there  being,  as  a  result, 
60  firms  with  1 5  or  more  cases  on  the  list. 

(b)   Concentration  In  Other  Selected  Jurisdictions 

The  studies  with  respect  to  the  other  counties  and  the  District  of 
Sudbury,  covering  the  period  1969-71  inclusive,  show  concentration  of 
cases  on  the  lists  but  to  a  lesser  degree  than  in  the  Judicial  District  of  York. 
Some  conclusions  may  be  derived  from  these  studies. 


30Hereafter  all  references  to  "firms",  in  all  counties  and  districts,  are  intended  to 
include  sole  practitioners. 
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In  the  County  of  Waterloo,  Appendix  IV  shows  that  of  the  most  active 
five  firms  in  terms  of  total  representations,  three  were  located  in  Kitchener- 
Waterloo,  one  in  Preston  and  one  in  Gait.  There  were  a  total  of  44  Kitch- 
ener firms  with  cases  on  the  list  during  the  period  1969-71  and  a  total  of 
47  firms  in  Kitchener  in  1971.  The  five  firms  with  the  most  cases  on  the 
lists  in  this  county  accounted  for  641  out  of  a  total  of  2,1 14  representations, 
or  30.32%.  Appendix  IVa  shows  that  during  the  period  in  question,  firms 
located  in  the  County  of  Waterloo  accounted  for  1,836  out  of  the  total  of 
2,114  representations  (86.85%),  and  firms  from  Toronto  accounted  for 
124  representations  (5.87%). 

In  the  District  of  Sudbury,  Appendix  V  shows  that  the  most  active  five 
firms  in  terms  of  total  representations  were  all  from  Sudbury.  There  were 
a  total  of  28  Sudbury  firms  with  cases  on  the  list  during  the  period  1969-71 
and  a  total  of  41  firms  in  Sudbury  in  1971.  The  five  firms  with  the  most 
cases  on  the  lists  accounted  for  641  out  of  a  total  of  1,417  representations, 
or  45.23%.  Appendix  Va  shows  that  during  the  period  in  question,  firms 
located  in  the  District  of  Sudbury  accounted  for  1,231  out  of  the  total  of 
1,417  representations  (86.87%),  and  firms  from  Toronto  accounted  for 
142  representations  (10.02%). 

In  the  County  of  Hastings,  Appendix  VI  shows  that  the  most  active 
five  firms  in  terms  of  total  representations  were  all  from  Belleville.  There 
were  20  Belleville  firms  with  cases  on  the  list  during  the  period  1969-71 
and  a  total  of  22  firms  in  Belleville  in  1971.  The  five  firms  with  the  most 
cases  on  the  lists  accounted  for  523  out  of  a  total  of  1,033  representations, 
or  50.63%.  Appendix  Via  shows  that  during  the  period  in  question,  firms 
located  in  the  County  of  Hastings  accounted  for  762  out  of  the  total  of 
1,033  representations  (75.70%),  and  firms  from  Toronto  accounted  for 
127  representations  (12.29%). 

In  the  County  of  Peterborough,  Appendix  VII  shows  that  the  most 
active  five  firms  in  terms  of  total  representations  were  all  from  Peter- 
borough. There  were  a  total  of  1 3  Peterborough  firms  with  cases  on  the  list 
during  the  period  1969-71  and  a  total  of  22  firms  in  Peterborough  in  1971. 
The  five  firms  with  the  most  cases  on  the  lists  accounted  for  574  out  of  a 
total  of  993  representations,  or  57.80%.  Appendix  Vila  shows  that  during 
the  period  in  question  the  firms  located  in  the  County  of  Peterborough 
accounted  for  800  out  of  the  total  of  993  representations  (80.56%),  and 
firms  from  Toronto  accounted  for  154  representations  (15.51%). 

In  the  County  of  Kent,  Appendix  VIII  shows  that  of  the  most  active 
five  firms  in  terms  of  total  representations,  four  were  located  in  Chatham 
and  one  in  Wallaceburg.  There  were  a  total  of  1 3  Chatham  firms  with  cases 
on  the  list  during  the  period  1969-71  and  a  total  of  19  firms  in  Chatham 
in  1971.  The  five  firms  with  most  cases  on  the  lists  accounted  for  363  out 
of  a  total  of  708  representations,  or  51.27%.  Appendix  Villa  shows  that 
during  the  period  in  question,  the  firms  located  in  the  County  of  Kent 
accounted  for  549  out  of  the  total  of  708  representations  (77.54% ),  firms 
from  Toronto  accounted  for  30  representations  (4.24%),  and  firms  from 
London  accounted  for  32  representations  (4.52%  ). 
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In  considering  the  possible  effects  of  concentration  of  cases  among 
the  local  bar  with  respect  to  an  Assize  and  non-jury  sittings  out  of  Toronto, 
it  must  be  remembered  that  as  far  as  that  sittings  is  concerned,  no  matter 
how  many  cases  a  firm  may  have,  in  practice  no  two  of  them  can  result  in 
conflicting  engagements,  as  is  possible  in  Toronto  where  several  High  Court 
judges  sit  concurrently. 

2.    The  Shortage  of  Litigation  Counsel 

The  foregoing  figures,  while  showing  a  relatively  high  degree  of  con- 
centration of  cases  among  a  few  firms  do  not,  of  course,  in  themselves 
indicate  that  the  administration  of  justice  is  in  any  way  impaired  thereby. 
Indeed,  this  concentration  is  not  only  a  result  but  also  a  cause  of  specializa- 
tion in  court  work  and,  as  we  shall  discuss,  such  specialization  is  an  im- 
portant and  necessary  factor  in  the  fair  and  efficient  disposition  of  cases. 
However,  when  such  concentration  is  considered  together  with  the  most 
usual  ground  assigned  for  requested  adjournments  —  the  engagement  of 
counsel  in  another  court31  —  it  may  be  concluded  that  there  is  a  shortage 
of  qualified  counsel  in  this  Province  and  that  steps  taken  to  increase  their 
number  should  result  in  some  reduction  in  court  delay,  if  not  overall,  at 
least  in  many  individual  cases.32  In  our  view,  there  are  several  causes  for 
the  frequency  with  which  conflicting  engagements  of  counsel  in  two  or  more 
courts  disrupt  the  orderly  disposition  of  the  matters  before  the  courts:  the 
more  obvious  ones  are  last-minute  changes  in  the  state  of  the  lists,  bad 
planning  by  counsel  and,  in  small  measure,  a  shortage  of  counsel. 

The  shortage  of  lawyers  who  are  actively  engaged  in  litigation  is  not 
peculiar  to  Ontario.  It  has  been  observed,  probably  in  more  severe  form, 
in  both  the  United  Kingdom  and  the  United  States.  The  Report  of  the 
Committee  on  Personal  Injuries  Litigation  (the  "Winn  Report")  said: 

Nevertheless  not  only  is  there  a  shortage  of  solicitors  but  also  all 
solicitors  have  difficulty  in  obtaining  sufficiently  well-trained  legal 
executives,  and  they  are  often  extremely  busy.  Each  case  at  each  step 
has  to  take  its  turn  to  be  dealt  with.  For  this  reason  cases  certainly 
do  take  longer  to  reach  trial  than  they  would  in  an  ideal  world.  .  .  .33 

The  Report  goes  on  to  indicate  the  further  delay  resulting  from  the  retain- 
ing by  solicitors  and  their  clients  of  "counsel  of  their  choice".34  The 
Beeching  Commission  Report  observed: 

A  factor  which  is  even  more  restrictive  than  cost,  both  in  the  short 
and  the  medium  term,  is  the  capacity  of  the  bar.  When  applied  as  it 
is  forced  to  be  by  the  present  court  system,  it  is  inadequate  to  satisfy 
the  demands  made  on  it  to  serve  its  double  function  of  providing 
counsel  and  supplying  the  pool  from  which  the  judiciary  is  drawn.85 


31Something  we  shall  consider  in  more  detail  later  in  this  chapter. 

32The  observations  of  D.  R.  Lowry  in  "A  Plea  for  Clinical  Law"  (1972),  50 
Can.  Bar  Rev.  183,  192  may  be  noted:  "What  is  apparent  in  the  Canadian  legal 
profession  today  is  the  lack  of  courtroom  lawyers  or  trial  lawyers". 

33Cmnd.  3661,  p.  25  (1968). 

z*lbid. 

35Cmnd.  4153,  p.  49  (1969). 
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With  respect  to  the  United  States  "the  necessity  for  more,  and  for  better 
trained,  trial  lawyers"  has  been  noted36  and  also  the  view  that  "the  conjes- 
tion  occasioned  by  the  concentration  of  too  many  litigable  cases  among  a 
disproportionately  small  segment  of  the  bar  is  directly  attributable  to  the 
absence  of  a  sufficiently  large  and  competent  trial  bar".37 

We  will  later  consider  the  practices  of  individual  lawyers  and  what 
can  be  done  in  this  area  to  improve  the  administration  of  justice  generally. 
It  should  be  recognized,  however,  that  neither  the  litigating  public  nor  those 
practising  in  the  courts  can,  realistically,  be  held  responsible  for  the  present 
situation.  Essentially,  clients  are  entitled  to  lawyers  of  their  choice  and 
lawyers  who  concentrate  on  litigation  will  do  a  better  job  in  that  field. 
The  converse  has  been  put  by  Mr.  Justice  Arnup  in  the  paper  referred  to 
above: 

Some  lawyers,  by  choice,  have  decided  not  to  do  any  litigation,  and 
to  retain  counsel  when  their  clients  become  involved  in  it.  On  the  other 
hand,  a  great  many  of  them  do  a  certain  amount  of  litigation.  This  is 
sometimes  referred  to  as  "dabbling  in  litigation",  and  there  is  no  doubt 
that  people  who  are  only  occasionally  involved  in  court  work  do  not 
do  it  as  well  as  those  who  make  it  their  full-time  occupation.  They 
are  not  always  up-to-date  in  either  law  or  procedure;  they  do  not 
know  the  judges.38 

The  Winn  Report  observed: 

If  an  informed  lay  client  had  the  choice  between  placing  his  case  in 
the  hands  of  skilled  but  busy  personal  injury  solicitors  and  placing  it 
in  the  hands  of  an  unskilled  solicitor  who  was  able  to  devote  all  his 
time  to  it,  we  suspect  that  the  informed  litigant  would  probably  choose 
the  former,  even  though  he  knew  that  the  award  of  damages  might 
thus  be  delayed.39 

We  would  be  much  more  certain  of  the  informed  litigant's  choice  than  the 
Winn  Committee  apparently  was. 

With  respect  to  the  United  States,  Chief  Justice  Tauro  of  the  Supreme 
Court  of  Massachusetts  has  commented: 

Indeed  some  attorneys  undertake  the  trial  of  more  cases  than  they 
can  comfortably  handle,  and  this  leads  to  difficulties  in  calendar  con- 
trol. Where  else,  however,  are  their  clients  to  turn?  ...  A  further 
complication  is  introduced  by  the  fact  that  much  of  the  skilled  advo- 
cates' business  is  referred  to  him  by  lawyers  who  honestly  recognize 


36Aldisert,  "A  Metropolitan  Court  Conquers  its  Backlog"  (1968),  51  Judicature 

202  at  p.  204. 
37Tauro,  "Court  Delay  and  the  Trial  Bar  — One  Judge's  Opinion"   (1969),  52 

Judicature  414. 
38Arnup,  n.  29  supra,  at  p.  45. 
3QOp.  cit.  n.  33  supra,  at  p.  25. 
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their  incapacity  to  handle  complex  litigation  involving  vital  issues  for 
their  clients.40 

It  is  difficult  to  make  firm  recommendations  to  alleviate  the  shortage 
of  counsel.  The  nature  of  a  particular  lawyer's  practice  is  largely  a  matter 
of  individual  choice,  reflecting  his  desires,  aptitudes  and  value  judgments. 
Certainly  nothing  in  the  way  of  compulsion  to  increase  the  proportion  of 
the  profession  practising  in  the  courts  is  possible  or  desirable.  By  and 
large,  litigation  is  the  most  arduous  specialty  in  the  practice  of  law  and  its 
financial  rewards  are  not  the  equal  of  those  of  other  specialties.  The  attri- 
butes of  the  good  lawyer  generally,  the  capacity  for  a  comprehensive  grasp 
of  all  the  facts  in  a  given  situation,  including  a  perception  of  their  inter- 
relations and  implications,  the  ability  to  reason,  a  knowledge  of  law  and 
legal  principles  and  the  ability  to  express  oneself  in  an  orderly  and  con- 
vincing manner  are  of  prime  importance  in  advocacy.  They  can  probably 
be  utilized  to  a  greater  degree,  and  with  greater  personal  satisfaction  in  this 
field  than  in  any  other.  The  solution  to  the  problem  of  attracting  more 
lawyers,  particularly  those  joining  the  bar,  to  court  work  lies  in  introducing 
more  "system"  into  the  processing  of  cases,  (which  we  considered  in  Part  I 
of  this  Report) ;  and  in  emphasizing  the  prime  importance  of  advocacy  in 
the  administration  of  justice  at  the  present  time  and  the  challenges  involved 
in  utilizing  one's  legal  training  and  abilities  to  the  full  in  this  important 
endeavour.  We  now  consider  how  this  latter  can  be  done. 


3.    How  To  Encourage  More  Specialization  in  Advocacy 

Obviously,  the  two  most  important  factors  inclining  a  lawyer  towards 
specialization  in  advocacy  are  desire  and  aptitude.  Certainly  the  most  direct 
way  for  a  neophyte  lawyer  to  determine  whether  he  has  these  qualities  is  to 
become  involved  in  actual  cases.  We  believe  that  much  can  be  done  to 
encourage  exposure  to  litigation  practice  by  thorough  and  imaginative 
courses  in  the  law  schools  in  procedure,  both  civil  and  criminal,  and  in  the 


40Tauro,  n.  37  supra,  at  pp.  414-15.  See  also  the  comments  of  Judge  Schwartz  of 
the  Illinois  Appellate  Court  in  Gray  v.  Gray,  6  111.  App.  2d  571,  576,  128  N.E. 
2d  602,  604-605  (1955): 

One  of  the  special  problems  intended  to  be  solved  was  that  of  the  many 
motions  for  continuance  on  account  of  prior  engagement  pressed  upon 
judges  by  trial  lawyers.  A  trial  bar  variously  estimated  at  fifty  to  one  hundred 
and  fifty  lawyers  tries  the  vast  majority  of  cases  of  consequence  in  courts  of 
record  in  this  county.  The  number  is  wholly  inadequate  and,  in  the  view  of 
the  assignment  judge  and  to  our  knowledge,  constitutes  one  of  the  principal 
barriers  to  the  prompt  dispatch  of  the  business  of  the  court.  Some  of  these 
lawyers  have  more  than  500  cases  on  their  calendars;  a  few,  more  than  1,000. 
It  had  become  the  practice  for  many  such  lawers  to  enter  their  individual 
appearances  and  to  insist  that  the  representation  of  their  client  was  personal, 
so  that  frequently  they  would  not  only  have  a  number  of  cases  on  the  trial 
call  of  an  individual  calendar,  when  that  system  was  in  effect,  but  some- 
times had  cases  on  five  or  ten  calendars  at  the  same  time.  They  were  thereby 
always  in  position  to  ask  for  continuances  on  account  of  engagement  and  to 
determine  which  case  it  would  serve  their  purpose  to  try  first.  It  was  not 
uncommon  for  judges  to  call  forty  or  fifty  cases  in  an  unsuccessful  effort  to 
find  one  ready  for  trial.  Trial  judges,  in  a  desperate  effort  to  find  work, 
would  communicate  with  each  other  as  to  which  case  the  busy  lawyer  should 
try,  and  sometimes  disputes  arose  between  judges  as  to  the  court  in  which 
the  lawyer  should  first  be  required  to  go  to  trial. 
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strategy,  tactics  and  techniques  of  advocacy.  In  this  regard  the  course 
content  in  the  law  schools,  generally,  is  superior  to  that  of  several  years 
ago. 

The  law  schools  in  Ontario  are  offering  not  only  basic  courses  in  civil 
and  criminal  procedure  but  also,  almost  invariably  as  second  and  third 
year  options,  a  wide  range  of  courses  involving  several  types  of  instruction 
in  various  phases  of  court  work  at  the  trial  and  appellate  levels.  Members 
of  the  practising  bar  and  full-time  professors  who  have  had  experience  in 
practice  play  a  large  part  in  the  presentation  of  these  courses.  Such  parti- 
cipation is,  in  our  view,  essential  and  the  bar  is  to  be  commended  for  its 
contribution  and  encouraged  to  extend  it.  In  addition  to  formal  courses, 
the  law  schools  offer  moot  court  and  advocacy  programmes  which  are  use- 
ful adjuncts  to  training  in  litigation.  Further,  useful  experience  can  be 
obtained  by  a  student  in  participating  in  the  students'  legal  aid  programme, 
and  similar  programmes  at  his  law  school.41  It  is  our  opinion  that  courses 
and  programmes  relating  to  litigation  should  receive  as  much  encourage- 
ment and  upgrading  as  is  possible. 

Following  law  school,  under  our  present  system  of  legal  education,  a 
law  student  spends  12  months  articling  with  a  practising  lawyer  or  a  firm. 
Much  of  permanent  value  can  be  learned  and  acquired  during  this  period 
if  a  student  is  located  propitiously.  He  can  learn  from  the  preparation  and 
participation  in  actual  cases. 

Following  articling,  the  student  spends  six  months  in  the  Bar  Admis- 
sion Course  of  the  Law  Society  of  Upper  Canada  during  which  time  he 
spends  a  total  of  four  (prior  to  1972,  five)  weeks  in  civil  procedure  and 
two  weeks  in  criminal  law  and  procedure.  The  instruction  at  this  level  is  in 
the  form  of  lectures,  seminar  groups  and  demonstrations.  Efforts  are  being 
made  continually  to  improve  the  quality  of  the  instruction  and  there  is  no 
doubt  that  it  results  in  a  common  denominator  of  exposure  to  litigation  of 
a  relatively  high  order  —  within  the  confines  of  the  time  and  techniques 
employed. 

It  should  not  be  overlooked  that  the  1972  Report  of  the  Special  Com- 
mittee on  Legal  Education,  prepared  under  the  auspices  of  the  Law  Society 
of  Upper  Canada,  recommended  that  the  period  of  service  under  articles 
be  discontinued  and  that  the  Bar  Admission  Course  be  strengthened  and 
adapted  as  necessary  to  compensate  for  this  change.  The  precise  nature  of 
the  alterations  to  the  system  that  will  flow  from  the  relevant  portions  of  this 
Report,  if  adopted,  are  not  yet  settled.  It  is  clear,  however,  that  the  pro- 
gramme therein  envisioned  will  require  emphasis  on  the  art  of  advocacy 
and  the  development  of  litigation  skills  as  a  part  of  the  training  in  practical 
matters  offered  during  the  Bar  Admission  Course.42 

Apart  from  on-the-job  training,  further  instruction  in  advocacy  is 
generally  available  through  the  medium  of  continuing  legal  education  pro- 

41See  generally,  Lowry,  "A  Plea  for  Clinical  Law",  n.  32  supra. 
42See  Law  Society  of  Upper  Canada,  Report  of  the  Special  Committee  on  Legal 
Education  (1972),  especially  at  pp.  25-33. 
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grammes  conducted  by  the  Law  Society  and,  to  a  lesser  extent,  from  pro- 
grammes arranged  by  the  Advocates'  Society  and  the  Ontario  Branch  of 
the  Canadian  Bar  Association.  The  Law  Society's  programmes  have  in- 
creased in  frequency  and  intensity.  They,  and  programmes  like  them,  are 
of  direct  assistance  in  enabling  practising  lawyers  to  render  more  effective 
service  to  the  public.  In  fact,  however,  they  probably  do  not  attract  (and 
they  are  not  primarily  designed  to  do  so)  solicitors  into  full-time  specializa- 
tion in  court  work.  Most  of  those  who  avail  themselves  of  these  programmes 
are  already  practising  in  litigation  and  attend  for  the  purpose  of  upgrading 
their  knowledge  and  skills. 

It  would  seem,  therefore,  that,  for  the  most  part,  the  most  effective 
time  to  encourage  an  inclination  towards  advocacy  is  during  the  years  that 
the  prospective  lawyer  spends  in  law  school.  As  we  indicated  above,  law 
schools  should  be  encouraged  to  extend  and  upgrade  their  courses  and 
programmes  relating  to  advocacy.  This  requires  a  heavy  commitment  from 
the  practising  bar.  We  recognize  the  pressures  that  for  some  time  have 
been  placed  on  law  school  curricula.  Professors  and  lawyers  interested  in 
particular  fields  often  understandably  complain  that  too  much  time  is 
devoted  in  the  calendar  to  other  fields  and  not  enough  to  their  own.  In 
recommending  an  extended  treatment  of  procedure  and  advocacy  we 
appreciate  the  importance  of  competing  demands.  We  would  observe,  how- 
ever, that  in  our  opinion,  not  only  is  there  a  particularly  obvious  element 
of  public  importance  in  court  work  but  also  that  training  therein  is  of 
considerable  assistance  to  those  who  ultimately  decide  not  to  practise  in 
the  courts.  There  are  few  legal  problems  which  do  not  involve  potentially 
litigious  issues  and  a  lawyer  with  a  sound  understanding  of  the  total  context 
in  which  a  problem  may  have  to  be  resolved  is  in  a  position  to  render  better 
service  to  his  client.43 

C.     Are  Lawyers  as  Individuals  Adequately  Discharging 
Their  Duty? 

In  an  article  entitled  Court  Delay  —  Caused  by  the  Bar?**  Professor 
Hans  Zeisel  answers  the  question  in  the  negative.  He  says  that  "delay 
for  the  individual  litigant  [caused  by  being  represented  by  an  overly-busy 
lawyer]  has  in  principle  no  connection  with,  and  has  no  influence  on,  the 
delay  of  the  court".45  He  goes  on  to  say:  "To  demonstrate  this  proposition 


43This  is  the  conclusion  arrived  at  by  Chief  Justice  Tauro,  "Court  Delay  and  the 
Trial  Bar  — One  Judge's  Opinion"  (1969),  52  Judicature  414,  417-18:  "Ways 
and  means  must  be  found  to  attract  more  gifted  students  to  careers  in  litigation 
and  to  equip  them  with  the  basic  tools  of  advocacy.  After  completion  of  law 
school,  it  is  all  too  often  too  late.  Ultimately,  under  the  existing  organization  of 
the  bar,  the  problem  devolves  upon  the  law  schools  for  its  solution,  not  because 
they  alone  have  created  it  but  because  they  alone  possess  the  potential  resources 
to  develop  its  remedy".  It  is  also  the  view  of  former  Supreme  Court  Justice 
T.  C.  Clark:  "The  tribe  of  trial  lawyers  is  fast  diminishing.  Trial  judges  tell  me 
that  the  lack  of  knowledge  of  trial  tactics  in  members  of  the  Bar  is  appalling. 
It  is  the  duty  of  the  law  schools  to  correct  this.":  "Problems  of  Change",  [1968] 
Utah  L.  Rev.  347  quoted  on  p.  194  of  (1972),  50  Can.  Bar  Rev.  197. 

44  (1968),  54  A.B.A.J.  886.  See  also  Zeisel,  Kalven  and  Buchholz,  Delay  in  the 
Court,  193  (1959). 

^Ibid. 


The  Role  of  the  Legal  Profession  1 97 

it  is  necessary  to  recall  that  there  is  only  one  meaningful  way  of  measuring 
court  delay:  the  average  time  that  elapses  between  the  point  of  time  at 
which  a  case  is  ready  for  trial  and  the  point  at  which  it  is  actually  tried". 
He  then  demonstrates  through  the  use  of  schematic  graphs  that  preferments 
or  adjournments  of  cases  do  not  affect  "the  average  time  of  delay"  and 
follows  with  the  proposition:  'Wo  shift  in  the  waiting  order,  whether  at  the 
order  of  the  court  or  the  request  of  counsel,  whether  forward  or  backward, 
can  affect  the  delay  of  the  system  provided  the  court  keeps  trying  cases".4* 

He  does  stress  the  importance  of  the  phrase  "provided  the  court  keeps 
trying  cases",  saying  that  this  "means  that  the  deferment  must  not  cause 
a  gap  in  the  trial  schedule  of  the  court;  another  case  must  be  advanced  in 
time  to  take  its  place".47  We  shall  return  to  this  obviously  important  point. 

Professor  Zeisel  concludes  "altogether  then,  at  least  for  the  time  being, 
no  good  case  can  be  made  for  a  court's  concern  with  the  concentration  of 
cases  in  the  hands  of  certain  members  of  the  bar  unless,  of  course,  it  wants, 
for  reasons  of  its  own,  to  keep  a  red  herring  handy".48 

An  analysis  of  this  thesis,  which  is  conceived  on  an  obviously  theoret- 
ical plane,  and  therefore  could  be  as  applicable  to  Ontario  as  any  other 
jurisdiction,  is  a  useful  starting  point  for  our  consideration.  Two  main 
points  can  be  made  at  the  outset.  First,  the  qualification  "provided  the 
court  keeps  trying  cases"  does  much  to  diminish  any  practical  effect  of 
the  theory  advanced.  Last-minute  requests  for  adjournments  can  and  do 
cause  gaps  in  the  trial  lists,  as  do  last-minute  settlements  —  both  resulting 
in  delays  in  the  system.  This  is  so  regardless  of  the  reason  assigned  for  the 
requested  adjournment. 

The  second  point  is  that  the  question  put,  "Court  Delay  —  Caused  by 
the  Bar?"  is  frankly  directed  to  the  delay  of  the  system  and  not  to  delay 
in  individual  cases  resulting  from  the  action  or  inaction  of  lawyers.  The 
thesis  is  concerned  with  "the  average  time"  that  it  takes  to  get  a  case  on 
for  trial.  It  does  not  need  emphasis  that  the  individual  litigant,  whose  law- 
yer is  "too  busy"  to  move  his  case  along  toward  trial  with  reasonable 
despatch,  cares  little  about  average  times  and  whether  the  "system"  is  work- 
ing well.  His  lawyer  can  be  the  "bottle-neck"  deferring  the  reasonable 
disposition  of  his  case.  In  short,  speaking  in  non-theoretical  terms  (and 
this  is  certainly  not  said  by  way  of  general  condemnation)  lawyers  can  and 
do  delay  the  trial  of  cases. 

Further  comments  on  the  thesis  should  be  made.  The  Zeisel  article, 
like  much  other  commentary  on  judicial  administration,  is  concerned  with 
the  progress  of  a  case  between  the  point  of  time  at  which  it  is  ready  for 
trial  and  the  point  at  which  it  is  actually  tried.  It  is  not  concerned  with 
the  progress  of  the  case  from  the  time  the  lawyer  is  consulted  by  the  plain- 
tiff with  respect  to  taking  action  to  the  time  it  is  put  on  the  ready  list  for 
trial.  It  is  during  this  segment  of  the  progress  of  an  action  that  the  lawyer 
bears  prime  responsibility  for  delay. 


*r>Ibid.  pp.  886-87. 
*ilbid.  p.  887. 
4*Ibid.  p.  888. 
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There  are,  of  course,  certain  rules  which  govern  to  a  large  extent  the 
timing  of  the  various  steps  in  the  progress  of  a  civil  action.  At  the  outset, 
the  plaintiff's  case  is  lost  if  the  solicitor  does  not  commence  it  within  the 
relevant  prescribed  limitation  period.  Once  the  action  is  commenced  there 
is  much  the  plaintiff's  solicitor  can  do  to  expedite  its  progress  toward  trial 
or  settlement.49  For  example,  he  can  serve  the  statement  of  claim  with  the 
writ  of  summons  thus  reducing  the  maximum  time  allowed  for  delivery  of 
the  statement  of  defence  by  40  days.50  He  can  be  prompt  to  undertake  each 
step  of  the  action  at  the  first  available  opportunity  under  the  Rules.  There 
is  great  variation  in  the  times  within  which  actions  reach  the  ready  list  and 
much  of  this  results  from  whether  the  plaintiff's  solicitor  adopts  an  expe- 
ditious or  a  dilatory  approach  to  the  prosecution  of  the  action  —  and  not 
from  any  causes  emanating  from  the  parties,  the  Rules,  the  judges  or  the 
court  administration. 

Appendix  IX  is  an  analysis  of  all  cases,  excluding  undefended  divorce, 
appearing  in  Appendix  II  (the  Supreme  Court  jury  and  non-jury  cases  on 
the  ready  lists,  including  the  weekly  lists,  in  the  Judicial  District  of  York 
as  of  the  week  commencing  November  15,  1971)  for  which  there  are 
clear  and  complete  records,  showing  the  time  lapses  for  the  periods  (1) 
from  the  date  of  the  issue  of  the  writ  to  the  setting  of  the  action  down  for 
trial,  and  (2)  from  the  setting  of  the  action  down  for  trial  to  the  placing 
of  the  case  on  the  ready  list. 

It  can  be  seen  from  this  information  that  considerably  more  time 
elapses  from  the  date  of  the  issue  of  the  writ  to  the  setting  of  the  action 
down  than  from  the  setting  of  an  action  down  to  its  placing  on  the  ready 
list  and  that,  on  the  average,  it  took  the  jury  cases  over  a  month  longer 
than  the  non-jury  cases  to  reach  the  ready  list.51 

Appendix  X  is  an  analysis  of  the  cases  on  the  weekly  list  for  the  week 
of  November  15,  1971,  for  which  there  are  clear  and  complete  records, 
showing  the  time  lapse  (1)  between  the  issue  of  the  writ  and  the  setting 
down  of  the  action,  (2)  from  the  setting  down  of  the  action  to  the  placing 
of  the  case  on  the  ready  list,  (3)  from  the  placing  of  the  case  on  the  ready 
list  to  its  placing  on  the  weekly  list  (virtually  the  calling  of  the  case  for 
trial),  and  (4)  finally,  the  average  time  from  the  date  of  the  issue  of  the 
writ  to  the  placing  of  the  case  on  the  weekly  list.  It  shows,  by  reason 
of  the  much  shorter  period  of  time  that  a  jury  case  takes  from  its  placing 
on  the  ready  list  to  its  placing  on  the  weekly  list,  that  jury  cases  were  tried 
approximately  10  months  sooner  than  non-jury  cases,  using  the  date  of 
the  issue  of  the  writ  as  the  starting  point. 

It  may  be  observed  that  the  preponderant  portion  of  the  total  time 
for  the  average  action  —  i.e.,  from  the  issue  of  the  writ  to  trial  —  was  that 


49Indeed  in  most  cases  the  more  expeditiously  the  plaintiff's  solicitor  prosecutes 

the  case  toward  trial  the  sooner  and  the  better,  for  the  plaintiff,  a  settlement  is 

likely  to  be. 
50See  Rules  35,  43  and  44  resulting  from  the  extensive  amendments  effected  by 

O.Reg.  36/73. 
51This  information  was  obtained  before  the  amendment  to  Rule  246  was  effected 

by  O.Reg.  520/71.  This  amendment,  generally,  requires  actions  to  be  certified 

to  be  "ready"  before  they  may  be  set  down  for  trial. 
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phase  which  is  entirely  in  the  hands  of  solicitors:  from  the  issue  of  the  writ 
to  the  placing  of  the  case  on  the  ready  list.  Specifically,  from  the  informa- 
tion shown  in  Appendix  X  it  may  be  calculated  that  the  average  time  for 
all  of  the  cases  on  the  list  was  933.235  days  and  that  628.119  days,  or 
67.3%  was  spent  on  this  phase. 

This  is  not  intended  to  give  the  impression  that  the  plaintiff's  solicitor 
has  exclusive  control  over  the  progress  of  an  action.  The  defendant's  soli- 
citor, either  acting  on  his  client's  instructions  or  otherwise,  may  do  much 
in  the  way  of  slowing  an  action  down.  The  legitimacy  of  the  defendant's 
tactics  in  this  respect  will  be  adverted  to  shortly.  When  the  defendant  delays 
an  action  by,  for  example,  failing  to  deliver  the  statement  of  defence  or  his 
client's  affidavit  on  production  in  time,  the  plaintiff  has  his  remedies  under 
the  Rules  —  default  proceedings  or  motions  to  strike  out  the  defence  — 
which  he  can,  and  should,  resort  to  in  a  fair,  firm  and  common-sense  man- 
ner. Generally,  on  such  a  motion  the  Master  does  not  grant  the  ultimate 
remedy  sought,  but  some  lesser  one  involving  the  putting  of  the  defendant 
on  terms  to  perform  his  duty  within  a  stipulated  period  of  time.  The  motion 
will,  however,  have  served  its  chief  purpose  of  moving  the  action  along 
toward  trial.  If  the  plaintiff's  solicitor  indulges  a  dilatory  defendant  indefi- 
nitely the  action  will  stagnate.  Pressure  in  the  form  of  the  remedies  provided 
in  the  Rules  has  to  be  applied  from  time  to  time,  without  undue  delay, 
or  else  the  plaintiff's  solicitor  is  doing  less  than  his  duty  to  his  client. 

Of  course,  defendants'  solicitors  are  not  the  only  ones  who  delay 
cases.  Whatever  the  reason  may  be,  plaintiffs'  solicitors  do  as  well.  Here, 
too,  the  Rules  provide  remedies  enabling  pressure  to  be  applied  to  the 
plaintiff  to  get  on  with  his  action  —  generally  in  the  form  of  a  motion  for 
an  order  dismissing  the  action  for  want  of  prosecution.52  Naturally  it  is  for 
the  defendant's  solicitor  to  decide  whether  it  is  in  the  best  interest  of  his 
client  to  move  for  one  of  these  remedies  or  let  the  action  lie  dormant. 
However,  if  he  wants  to  obtain  an  early  resolution  of  the  action,  either 
through  settlement  or  judgment,  the  procedure  is  available. 

Motions  are  not  always  used  for  the  purpose  of  expedition,  but  may 
be  used  for  the  purpose  of  delay.  It  is  frequently  said  that  motions,  espe- 
cially with  respect  to  the  amendment  of  pleadings,  or  particulars  thereof, 
or  to  the  answering  of  questions  on  discovery,  are  brought  for  the  purposes 
of  delay.  This  is  a  matter  on  which  it  is  difficult  to  make  any  clear  pro- 
nouncement. The  reasons  for  bringing  a  motion  are  generally  varied.  It  may 
be  that  one  of  the  motives  for  launching  a  motion  is  to  obtain  some  delay 
but  there  may  well  be  others,  not  the  least  of  which  is  that  the  moving 
party  is  legally  entitled  to  the  order  sought  and  his  solicitor  considers  it 
important  to  his  overall  case  that  the  order  be  obtained.  The  prime  motive 
may  be  delay,  or  harassment,  but  also  the  party  is  "right"  in  law.  The  cause 
of  this  is  the  state  of  the  law  —  yet  we  can  recommend  no  sensible  changes 
in  the  law  which  would  "improve"  the  situation.  The  procedural  mould 
through  which  an  action  passes  cannot  be  rigid.  Procedural  issues  can  rarely 
be  seen  in  black  and  white  terms.  The  fair  and  efficient  processing  of  litiga- 
tion depends  much  on  the  integrity,  good  faith  and  good  sense  of  the  prac- 

52Rules  322-324,  including  the  amendments  effected  by  O.Reg.  36/73. 
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tising  bar.  If  members  of  the  bar  see  themselves  in  their  proper  light,  as 
officers  of  the  court,  not  only  is  it  not  their  duty,  and  beneath  their  dignity, 
illegitimately  to  frustrate  the  due  progress  of  a  law-suit  but  it  is  also  not 
open  to  them  in  any  way  consciously  to  "beat  the  system".  As  officers  of 
the  court  the  system  is  theirs  to  uphold.  If  they  deliberately  do  anything 
to  harm  the  proper  operation  of  the  system,  they  violate  the  barrister's 
oath,53  and  could  be  subject  to  disciplinary  proceedings  for  professional 
misconduct. 

It  could  be  said  that  the  solution  lies  in  the  manner  in  which  masters 
and  judges  exercise  their  discretion  as  to  costs.  For  example,  if  a  motion 
is  totally  devoid  of  legal  merit  it  is  open  to  the  court  to  make  the  most 
extreme  order  as  to  costs  on  an  interlocutory  motion:  costs  to  the  other 
party  payable  forthwith,  either  as  fixed  or  after  taxation.  Milder  costs 
orders,  such  as  costs  to  the  successful  party  in  the  cause,  or  in  any  event 
of  the  cause,  usually  lack  any  real  bite  since  most  actions  are  settled  and 
usually  no  effect  is  given  to  the  interim  costs  orders.  A  variation  on  the 
most  extreme  costs  order  is  to  provide  that  the  costs  be  payable  by  the 
solicitor  personally.  This  could,  in  a  proper  case,  be  entirely  appropriate 
since  decisions  with  respect  to  interlocutory  motions  are  peculiarly  those 
of  the  solicitor  and  not  the  client.  A  standard  form  of  retainer  authorizes 
the  solicitors  to  commence  the  action  "and  to  take  such  actions  and  con- 
duct such  proceedings  as  they  may  consider  necessary  or  proper  for  the 
conduct  of  such  action  on  my  behalf."54  However,  even  if  the  solicitor  is 
following  his  client's  instructions  to  delay  the  action  he  is  under  no  duty 
to  do  so,  particularly  if  the  delay  is  based  upon  a  sham  allegation.55 

Much  of  this  discussion  is  of  a  rather  academic  nature,  since  extremely 
few  motions  can  be  considered  objectively  to  be  totally  devoid  of  legal 
merit.  If  a  motion  is  based  upon  some  arguable  point  grounded  in  the 
cases  or  on  the  Rules  it  is  really  not  open  to  the  court  to  censure  the 
moving  party  or  his  solicitor.  If,  in  the  totality  of  an  action,  a  motion 
appears  useless  from  the  point  of  view  of  affecting  the  disposition  of  the 
case  on  its  merits,  even  though  technically  correct,  it  is  quite  appropriate 
in  our  view  to  make  some  costs  order  against  the  successful  party.56 


53"You  shall  not  pervert  the  law  to  favour  or  prejudice  any  man." 

54Williston,  Precedents  in  Practice,  p.  1  (1965). 

55 Johnson,  Gent.  v.  Alston  (1808),  1  Camp.  176,  170  E.R.  918. 

56A  good  example  of  such  a  case  and  such  an  order  is  Wojick  v.  Wojick  & 
Donger,  [1971]  2  O.R.  687  where  the  successful  party  was  ordered  to  pay 
costs  to  the  unsuccessful  party  in  any  event  of  the  cause.  The  basic  juris- 
diction respecting  costs  is  conferred  by  s.  82(1)  of  The  Judicature  Act,  R.S.O. 
1970,  c.  228:  ".  .  .  the  costs  of  and  incidental  to  all  proceedings  ...  are  in  the 
discretion  of  the  court  or  judge,  and  the  court  or  judge  has  full  power  to  deter- 
mine by  whom  and  to  what  extent  the  costs  shall  be  paid"  and  by  s.  82(4) 
thereof:  "Costs  of  proceedings  before  judicial  officers,  unless  otherwise  dis- 
posed of,  are  in  their  discretion  subject  to  appeal."  It  has  been  held  that  a 
successful  party  against  whom  no  misconduct  has  been  proved  cannot  be  made 
to  pay  costs:  London  Loan  Assets  Limited  et  al.  v.  Morine,  [1933]  O.R.  65.  It 
should  be  noted  that  this  holding  was  with  respect  to  a  trial  judgment  (as  con- 
trasted with  an  order  on  a  motion),  as  was  Burns  v.  Drummond  and  Imperial 
Bank  of  Canada,  [1947]  O.W.N.  579  to  the  same  effect,  and  that  it  left  open 
the  question  of  the  power  of  the  court  to  award  costs  where  the  successful 
party  has  been  guilty  of  misconduct 


The  Role  of  the  Legal  Profession  20 1 

In  the  extreme  case  where  the  motion  is  found  to  be  totally  devoid  of 
legal  merit  and  brought  solely  for  delay,  or  for  some  other  improper  pur- 
pose, the  court  should  exercise  its  jurisdiction  to  require  the  responsible 
solicitor  to  pay  the  costs  personally.  It  would  be  highly  regrettable  if  this 
power  had  to  be  exercised,  save  extremely  infrequently,  but  it  may  be  that 
such  costs  orders  would  be,  for  some  solicitors,  in  some  cases,  the  only  way 
of  imparting  to  them  their  responsibility  as  officers  of  the  court. 

It  may  well  be  questioned  whether  the  Master  has  power  to  award 
costs  against  a  solicitor  personally.  While  The  Judicature  Act  provides  that 
"costs  of  proceedings  before  judicial  officers,  unless  otherwise  disposed  of, 
are  in  their  discretion  subject  to  appeal"57  it  is  reasonably  clear  that  the 
court's  power  to  award  costs  against  solicitors  personally  is  in  the  exercise 
of  its  inherent  jurisdiction,  expressly  preserved  by  the  provisions  of  The 
Solicitors  Act,58  to  control  the  conduct  of  its  officers.59  Masters,  however, 
have  no  inherent  jurisdiction.60  In  the  case  in  which  this  was  held,  the 
Supreme  Court  of  Canada  said: 

There  is  no  inherent  jurisdiction  in  the  office  [of  the  Master]  as  there 
is  in  the  office  of  a  Superior  Court  Judge.  ...  It  is  sufficient  to  say 
that  everything  the  Master  does  must  be  authorized  by  the  Rules  of 
Practice,  The  Judicature  Act  or  some  other  statute.  This  does  not 
mean,  however,  that  the  Legislature  can  assign  any  and  all  work  to 
him.  Section  96  [of  the  British  North  America  Act]  operates  as  a 
limiting  factor.  If  this  were  not  so  there  would  be  nothing  to  prevent 
the  withdrawal  of  any  judicial  function  from  a  s.  96  appointee  and 
its  assignment  to  the  Master.61 

In  our  view  section  82(4)  of  The  Judicature  Act  should  be  amended 
to  make  it  clear  that  the  discretion  of  judicial  officers  as  to  costs  includes 
the  discretion  to  award  them  against  solicitors  personally  in  appropriate 
cases.  We  do  not  think  that  the  conferral  on  a  Master  of  one  aspect  only 
of  the  functions  of  a  superior  court  judge  would  render  such  an  amendment 
unconstitutional. 

The  General  Rules  and  Orders  of  the  Federal  Court  of  Canada  con- 
tain an  express  provision  with  respect  to  that  Court's  jurisdiction  over 
solicitors  in  the  circumstances  which  we  have  been  discussing.  Rule  348 
reads: 

( 1 )  Where  in  any  proceedings  costs  are  incurred  improperly  or  with- 
out reasonable  cause  and  are  wasted  by  undue  delay  or  by  any  other 


57R.S.O.  1970,  c.  228,  s.  82(4). 

B8R.S.O.  1970,  c.  441. 

69See  Myers  v.  Elman,  [1940]  A.C.  282  and  Williston  &  Rolls,  The  Law  of  Civil 
Procedure,  at  pp.  107-11  (1970). 

60 Attorney-General  for  Ontario  and  Display  Service  Limited  v.  Victoria  Medical 
Building  Limited,  [1960]  S.C.R.  32.  Apparently,  a  master  has,  on  at  least  one 
occasion,  heard  an  application  by  a  defendant  that  the  plaintiffs'  solicitors  per- 
sonally pay  costs  where  the  issue  of  the  writ  of  summons  was  unauthorized: 
Marley-King  Line  Construction  Limited  v.  Marley,  [1962]  O.W.N.  253. 

^Attorney-General  for  Ontario  and  Display  Service  Limited  v.  Victoria  Medical 
Building  Limited,  n   60  sunra,  at  p.  43. 
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misconduct  or  default,  the  Court  may  make  against  any  attorney  or 
solicitor  whom  it  considers  to  be  responsible  (whether  personally  or 
through  a  servant  or  agent)  an  order 

(a)  disallowing  the  costs  as  between  the  attorney  or  solicitor 
and  his  client, 

(b)  directing  the  attorney  or  solicitor  to  repay  to  his  client 
costs  which  the  client  has  been  ordered  to  pay  to  other 
parties  to  the  proceedings,  or 

(c)  directing  the  attorney  or  solicitor  personally  to  indemnify 
such  other  parties  against  costs  payable  by  them. 

(2)  No  order  under  this  rule  shall  be  made  against  an  attorney 
or  solicitor  unless  he  has  been  given  a  reasonable  opportunity  to 
appear  before  the  Court  and  show  cause  why  the  order  should  not 
be  made. 

1 .    Incompetence 

We  have  received  several  submissions  that  incompetent  solicitors,  in- 
competent in  advocacy  at  least,  delay  cases  —  both  those  in  which  they 
are  acting  and,  by  virtue  of  the  longer  period  of  time  they  take  during  trials, 
others  as  well.  It  is  difficult  to  document  the  degree  to  which  the  circum- 
stances of  incompetence  delays  cases.  As  indicated  above,  315  firms  in 
Toronto  had  only  one  case  on  the  ready  list  during  a  survey  period  in  1971 . 
This,  in  itself,  is  not  conclusive.  Generally,  it  is  difficult  to  see  how  the 
members  of  a  firm,  or  a  solicitor,  with  only  one  case  on  a  list  built  up  over 
a  two  year  period  could  be  involved  in  a  practice  associated  in  any  signi- 
ficant degree  with  litigation  specialization.  This  is  not  to  say  that  solicitors 
who  appear  infrequently  in  court  cannot  do  a  competent  job  for  their 
clients.  Some  do  and  some  do  not.  Much  depends  on  the  individual  soli- 
citor's intellectual  ability,  his  general  knowledge  of  law,  and  the  degree  of 
his  specialized  knowledge  of  the  substantive  law  involved  in  the  cases 
he  takes,  his  conscientiousness,  and  other  factors.  As  a  general  rule,  how- 
ever, it  has  to  be  recognized,  as  Mr.  Justice  Arnup  has  said,  that  "there  is 
no  doubt  that  people  who  are  only  occasionally  involved  in  court  work  do 
not  do  it  as  well  as  those  who  make  it  their  full-time  occupation".62 

If  there  be  any  legal  aspect  respecting  the  practice  of  "dabblers"  it 
is  succinctly  set  forth  in  Cordery  on  Solicitors: 

At  common  law  a  solicitor  contracts  to  be  skilful  and  careful,  for  a 
professional  man  gives  an  implied  undertaking  to  bring  to  the  exer- 
cise of  his  profession  a  reasonable  degree  of  care  and  skill.  It  follows 
that  this  undertaking  is  not  fulfilled  by  a  solicitor  who  either  does 
not  possess  the  requisite  skill  or  does  not  exercise  it.63 

Of  course,  any  sanctions  respecting  breaches  of  this  undertaking  (probably 
a  judgment  holding  the  solicitor  liable  in  negligence)  are  really  not  a  prac- 


62Arnup,  n.  29  supra,  at  p.  44. 
63Atp.  188  (6th  ed.  1968). 
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tical  solution  to  the  problem  of  incompetence,  either  for  the  individual 
litigant  who  is  directly  affected  and  who  deserves  proper  representation  in 
the  first  place,  or  for  the  public  generally.  This,  however,  is  not  the  point. 
Probably  most  incompetence  does  not  manifest  itself  in  actionable  negli- 
gence but  rather  in  unduly-delayed  lawsuits.  For  this  the  individual  litigant 
probably  has  no  effective  remedy  (unless  he  changes  his  lawyer  relatively 
early  in  the  case)  and  certainly  the  litigating  public  suffering  from  pro- 
tracted trials  has  no  remedy.  Something  preventative  rather  than  remedial 
is  required. 

Lawyers  who  are  incompetent  advocates  should  not  accept  cases  and 
lawyers  who  are  incompetent  in  a  particular  area  of  law  should  not  accept 
cases  in  that  area.  These  are  generalizations  and  obviously  entail  matters 
of  degree.  The  nature  of  the  problem  is  such  that  no  detailed  rules  can  be 
laid  down  to  dictate  the  desired  results. 

We  should  point  out,  however,  that  the  Law  Society  of  Upper  Canada 
has  jurisdiction  to  discipline  a  solicitor  in  cases  where  he  has  been  found 
guilty  of  "professional  misconduct  or  of  conduct  unbecoming  a  barrister 
and  a  solicitor".64  We  can  think  of  no  reason  why  solicitors  who  are  in- 
competent in  proceedings  before  the  courts  and  who  demonstrably  retard 
or  interfere  with  the  administration  of  justice  when  practising  in  the  courts 
should  not  be  subject  to  professional  disciplinary  proceedings.  In  Myers 
v.  Elman,**  Lord  Wright  said: 

the  term  professional  misconduct  has  often  been  used  to  describe  the 
ground  on  which  the  Court  acts.  It  would  perhaps  be  more  accurate  to 
describe  it  as  conduct  which  involves  a  failure  on  the  part  of  a  solicitor 
to  fulfil  his  duty  to  the  Court  and  to  realize  his  duty  to  aid  in  pro- 
moting in  his  own  sphere  the  cause  of  justice. 

While  this  general  statement  was  made  in  relation  to  the  summary  juris- 
diction of  the  court  over  solicitors,  there  is  no  reason  why  it  should  not  be 
equally  applicable  to  the  interpretation  of  the  term  "professional  miscon- 
duct" in  The  Law  Society  Act.  It  is  appropriate  that  members  of  the  pub- 
lic, other  solicitors  and  judges  should  complain  in  proper  cases  to  the  Law 
Society  with  respect  to  the  misconduct  of  solicitors  in  court,  or  in  court 
matters,  whether  stemming  from  incompetence  or  other  causes. 

A  solicitor  holding  a  legal  aid  certificate  may  be  removed  from  a  legal 
aid  panel  "for  cause"  as  well  as  in  certain  specified  instances.60  This  sanc- 
tion should  not  be  overlooked  if  the  solicitor  is  not  competent,  by  reason 
of  over-scheduling  or  otherwise,  to  represent  his  clients  adequately. 

In  our  opinion,  what  might  seem  to  be  a  solution  to  the  problem  of 
incompetence  —  the  division  of  the  profession  into  barristers  and  solicitors, 
as  in  the  United  Kingdom  —  is  not  appropriate  for  this  Province.  In  this 


**The  Law  Society  Act,  R.S.O.  1970,  c.  238,  s.  34. 
«3[1940]  AC.  282,  at  p.  319.  [Emphasis  added.] 
ccr.R.O.  1970,  Reg.  557,  s.  29(2)  (3).  See  also  chapter  7. 
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respect  we  can  do  no  better  than  to  state  that  we  are  in  full  agreement  with 
the  reasons  of  Mr.  Justice  Arnup  in  his  paper  on  Fusion  of  the  Professions: 

Applying  what  I  suggested  was  the  appropriate  test:  "how  best  can 
lawyers  serve  the  public?"  I  stated  I  was  quite  unconvinced  that  the 
people  of  Canada  would  be  better  served  or  at  less  expense  by  a 
separation  of  the  legal  profession,  and  that  unless  they  were,  the 
proposal  could  not  be  justified  ....  As  will  now  be  obvious,  I  cannot 
explain  the  fact  of  fusion  by  any  process  of  logic,  nor  as  the  outcome 
of  professional  debate,  pragmatic  decision,  or  scientific  research.  I  can 
say  only  that  we  have  it,  that  we  have  had  it  for  a  long  time,  and 
have  no  desire  to  change.67 

This  is  not  to  say  that  there  is  no  public  benefit  in  specialization  by 
lawyers  in  litigation.  We  stress  in  this  chapter  the  importance  of  specializa- 
tion for  the  administration  of  justice.  In  the  Report  of  the  Special  Committee 
on  Specialization  in  the  Practice  of  Law  of  the  Law  Society  of  Upper 
Canada,  dated  October  19,  1972,  it  was  concluded  "that  a  plan  should  be 
adopted  in  Ontario  to  train,  test  and  qualify  specialists  in  certain  areas  of 
the  practice  of  law"  and  proposed  that  the  Law  Society  "discharge  the 
responsibilities  of  establishing  and  maintaining  standards  to  be  met  by  those 
seeking  specialist  qualification;  that  the  Society  conduct  qualifying  courses 
and  examinations;  prescribe  the  appropriate  procedures  and  enact  and 
enforce  such  rules  of  professional  conduct  as  the  development  of  speciali- 
zation makes  necessary  or  desirable".  The  following  areas  were  designated 
as  most  suitable  areas  for  specialization:  "Criminal  Law;  Taxation  (in- 
cluding Income  Tax,  Estate  Tax  and  Municipal  Taxation);  Bankruptcy; 
Family  Law,  including  Divorce;  Admiralty  and  Maritime  Law;  Labour 
Law;  Civil  Litigation;  and  Real  Estate  [Our  emphasis]".  This  Report  was 
adopted  in  principle  by  Convocation  on  November  17,  1972.  There  has 
also  been  a  recent  Report  of  the  Legal  Aid  Committee  recommending  the 
establishment  of  separate  active  lists  for  legal  aid  panels  for  criminal,  matri- 
monial and  civil  matters  other  than  matrimonial  causes,  which  was  adopted 
by  Convocation  on  March  16,  1973. 

The  Law  Society  Lawyer  Referral  Service  which  was  established  in 
March  of  1970  to  operate  in  Metropolitan  Toronto,  recognizes  a  de  facto 
"specialization".  This  service  was  designed  to  assist  members  of  the  public 
in  selecting  a  lawyer  to  conduct  their  business  in  cases  where  they  do  not 
know  a  lawyer  or  do  not  know  what  types  of  work  a  lawyer  does.  Panels 
have  been  established  for  each  of  eight  branches  of  law.  The  panels,  and 
the  number  of  lawyers  registered  for  each,  are  as  follows: 


Commercial  law 

781 

Criminal  law 

379 

Family  law 

631 

Labour  law 

46 

Civil  litigation 

413 

Patents,  trademarks  and  copyrights 

27 

Taxation 

98 

Wills,  estates  and  trusts 

558 

67Arnup,  n.  29  supra,  at  pp.  46-7. 
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Lawyers  are  requested  to  select  no  more  than  three  branches  of  the 
law  in  which  they  consider  themselves  to  be  best  qualified  by  experience 
to  practice.  There  are  now  approximately  1,500  lawyers  registered  in  one 
or  more  areas. 

While  this  service,  in  our  view,  represents  an  improvement  in  the 
accessibility  of  relevant  legal  services  to  the  public,68  the  qualification  of 
solicitors  for  registration  on  a  panel  is  based  on  the  solicitor's  own  assess- 
ment of  his  abilities.  In  addition,  the  service  is  not  province-wide. 

2.    Concentration  of  Cases  and  Conflicting  Engagements 

Thus  far  we  have  said  that  specialization  by  lawyers  in  court  work 
is  important  in  the  administration  of  justice  and  have  indicated  that  to  some 
extent  there  are  too  few  advocates  practising  in  Ontario.  Particularly  in 
Toronto  there  is  a  large  degree  of  concentration  of  cases  in  a  small  number 
of  firms.  This,  as  well  as  last  minute  changes  in  the  state  of  the  lists  and 
bad  planning,  manifests  itself  in  the  single  most  frequent  reason  given 
by  lawyers  for  being  unable  to  proceed  with  a  case  to  trial  on  a  particular 
date  or  during  a  particular  period  of  time:  their  prior  engagement  in  some 
other  court  (often  Toronto  counsel  with  a  case  on  the  list  in  some  other 
municipality)  for  that  date  or  period  of  time,  or  the  strong  apprehension 
of  such  conflict  of  engagements.  For  the  most  part  we  must  assume  the 
bona  fides  of  such  reasons  although  we  do  recognize  that  in  many  cases 
counsel  are  less  inhibited  by  the  encroachment  of  other  cases  than  they 
indicate,  in  the  sense  that  the  ones  they  really  want  to  have  tried  will  some- 
how get  tried  first.  Still,  one  cannot  be  in  two  different  places  at  the  same 
time.  There  has  to  be  delay  in  some  of  the  cases  where  counsel  has  an 
overcrowded  schedule.  The  question  is  what,  if  anything,  can  be  done  about 
it. 

It  has  been  suggested  that  for  each  case  a  solicitor  should  arrange  for 
"back-up"  counsel  who  will  be  properly  prepared  and  able  to  represent 
the  client  at  the  trial  should  the  primary  solicitor  be  engaged  elsewhere. 
In  theory  this  is  a  fine  solution  but  in  some  respects  it  suffers  from  practical 
difficulties. 

Some  cases,  of  course,  because  of  the  number  of  issues  they  involve 
and  their  complexity  require  more  than  one  counsel.  Each  takes  his  share 
of  the  case  in  preparation  and  presentation.  In  such  a  case,  in  an  emer- 
gency, one  could  probably  take  over  the  whole  case  and  present  it.  There 
are,  however,  many  cases  which,  from  an  economic  point  of  view,  cannot 
support  the  cost  of  preparation  by  more  than  one  lawyer.  It  could  be 
said  that  the  increased  cost  is  something  which  the  lawyers  rather  than  the 
litigating  public  should  absorb.  In  some  cases,  and  to  some  extent,  lawyers 
can  and  do  bear  this  increased  cost  but  we  suggest  that  it  would  be  wrong 
to  expect  that  as  a  general  rule  two  lawyers,  at  least,  should  be  responsible 
for  the  preparation  of  each  case.  The  cost  would  be  prohibitive  and  it  would 
be  unreasonable  to  expect  this  cost  to  be  borne  by  those  members  of  the 


68For  the  period  April-December,  1970,  there  were  974  referrals;  in   1971  there 
were  1,664  referrals;  and  in  1972  there  were  3,733  referrals. 
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profession  engaged  in  litigation.  Clearly  this  would  be  no  way  to  encourage 
an  increased  degree  of  specialization  in  advocacy.  Nevertheless,  some  de- 
gree of  "double-teaming"  at  certain  points  in  many  cases  is  necessary  to 
enable  solicitors,  or  more  accurately,  firms  of  solicitors,  to  maintain  suffi- 
cient flexibility  to  meet  as  many  trial  appointments  as  possible. 

Further,  it  can  be  said  that  the  client  has  the  right  to  be  represented 
by  the  lawyer  of  his  choice.  This  right  is,  however,  one  which  in  many  cases 
may  not  have  any  practical  validity.  The  client  often  goes  to  a  firm  of 
solicitors  to  have  it  represent  him,  and  is  quite  content  to  be  represented 
by  the  lawyer  assigned  to  his  case  by  the  firm.  This  lawyer  is  not  really 
the  lawyer  of  his  choice.  Still  when  a  solicitor  has  worked  with  a  client 
through  the  preparation  stages  of  a  case  it  can  be  disconcerting  to  the  client 
to  have  "foisted"  upon  him  at  the  last  moment  a  new,  apparently  untutored, 
lawyer.  This  is  a  matter  which  calls  for  team  work  among  lawyers  in  firms. 
In  certain  straight-forward  cases  a  solicitor  should  be  careful  not  to  lead 
the  client  to  believe  that  he  is  indispensable  and  that  the  case  cannot  pro- 
ceed without  him.  The  situation  should  be  explained  to  the  client  at  the 
outset  that  the  firm's  commitments  may  require  some  other  lawyer  to  take 
the  trial  if  need  be.  A  properly  conditioned  client  should  not  react  with 
consternation  if  "his"  original  solicitor  cannot  take  the  trial,  provided  the 
alternate  solicitor  is  briefed  adequately  and  sufficiently  in  advance  of  the 
trial.  Thus  we  conclude  that,  as  with  so  many  other  issues  in  this  area,  no 
hard  and  fast  rules  can  be  laid  down  with  respect  to  having  more  than  one 
lawyer  prepared  to  take  each  case.  It  is  desirable  in  some  cases  and  respon- 
sible solicitors  should  strive  to  follow  the  practice  where  they  reasonably 
can. 

3.    The  Solicitor's  Lien 

In  our  view,  the  law  itself,  in  enabling  a  solicitor  to  assert  what  is 
known  as  a  "solicitor's  lien",  of  a  particular  type,  affords  a  potential  im- 
pediment to  the  efficient  processing  of  litigation,  should  a  party  change,  or 
wish  to  change,  solicitors  in  the  course  of  an  action.  There  are  two  kinds 
of  lien,  the  "retaining  lien"  and  the  "lien  on  property  recovered  or  pre- 
served", (i.e.,  a  right  of  a  solicitor  to  ask  the  court  to  direct  that  personal 
property  recovered  under  a  judgment  obtained  by  his  exertions  stand  as 
security  for  his  costs  of  such  recovery).69  We  are  concerned  only  with  the 
retaining  lien.  It  was  clearly  described  by  Evershed,  M.R.,  in  Barratt  v. 
Gough-Thomas  as  follows : 

The  nature  of  a  solicitor's  general  retaining  lien  has  more  than  once 
been  authoritatively  stated.  It  is  a  right  at  common  law  depending  (it 
has  been  said)  upon  implied  agreement.  It  has  not  the  character  of  an 
encumbrance  or  equitable  charge.  It  is  merely  passive  and  possessory: 
that  is  to  say,  the  solicitor  has  no  right  of  actively  enforcing  his  de- 
mand. It  confers  upon  him  merely  the  right  to  withhold  possession  of 
the  documents  or  other  personal  property  of  his  client  or  former 
client  —  in  the  words  of  Sir.  E.  Sugden,  L.C.,  'to  lock  them  up  in  his 
box,  and  to  put  the  key  in  his  pocket,  until  his  client  satisfies  the 


^Cordery  on  Solicitors,  at  p.  416  (6th  ed.  1968). 
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amount  of  the  demand'  (Blunden  v.  Desart  (1842),  2  Dr.  &  W.  405, 

418). 70 

Cordery  on  Solicitors  indicates  the  limitations  on  solicitors'  liens  ac- 
cording to  whether  they  are  claimed  by  a  solicitor  who  has  discharged 
himself  or  been  discharged  by  the  client: 

Where  the  solicitor  discharges  himself,  the  client  or  his  new  solicitor 
is  entitled  to  a  summary  order  not  merely  for  inspection  or  produc- 
tion, but  for  delivery  of  papers,  etc.,  in  the  cause,  on  an  undertaking 
to  hold  them  without  prejudice  to  the  former's  solicitor's  lien  and 
subject  to  redelivery  after  the  hearing,  and,  if  necessary,  subject  to  an 
undertaking  to  prosecute  the  suit  in  an  active  manner,  the  order  being 
confined  to  documents  in  the  possession  of  the  solicitor.  .  .  .  Where 
the  client  discharges  the  solicitor  without  just  cause,  the  solicitor  is 
under  no  obligation  to  deliver,  to  produce  or  to  allow  inspection  of 
the  papers  for  the  benefit  of  the  client.  .  .  .  But  there  are  several  excep- 
tions to  the  generality  of  this  rule.71 

One  exception,  apparently,  is  exemplified  in  the  recent  decision  of  the 
Court  of  Appeal  for  Ontario  in  Re  Gladstone12  where  the  interests  of  infant 
children  were  involved  in  a  divorce  proceeding. 

In  our  view,  the  existence  of  the  solicitor's  retaining  lien  as  a  form 
of  security  for  solicitors  is,  on  balance,  not  justifiable.  Notwithstanding 
the  limitations  on  the  right  to  a  lien,  in  some  cases  it  has  given  rise  to  dis- 
putes which  have  undoubtedly  retarded  the  progress  of  litigation.73  Further, 
it  may  impede  a  client's  attempts  to  rid  himself  of  what  he  considers  to  be 
an  incompetent  solicitor.  It  is  wrong  that  a  solicitor's  personal  interest, 
however  unfairly  he  may  have  been  treated  by  his  client,  should  interfere 
with  the  orderly  development  of  an  action  in  the  courts.  He  should  be 
obliged  to  deliver  all  papers  relating  to  the  litigation  in  his  hands  to  the 
client's  new  solicitors  forthwith  on  receipt  of  a  direction  from  the  client 
to  that  effect.  We  make  a  recommendation  in  our  Report  on  The  Solicitors 
Act  that  reflects  our  judgment  on  this  matter:  the  solicitor's  retaining  lien 
should  be  abolished. 


4.    The  Right  to  Counsel 

Adjournments  are  sometimes  requested  on  the  ground  that  counsel  is 
not  present  and  to  proceed  would  be  a  denial  of  the  right  to  counsel.  In  the 
last  analysis,  this  "right  to  counsel"  is  subject  to  the  power  of  the  court, 
in  appropriate  circumstances,  to  require  the  case  to  proceed  notwithstand- 
ing counsel's  absence.  In  a  recent  criminal  case,74  the  Court  of  Appeal 


7°[1951]  Ch.  242  at  p.  250. 

71Cordery,  op.  cit.  n.  69  supra,  at  p.  427. 

72[1972]  1  O.R.  127. 

73For  reported  cases  see  Ley  v.  Brown  (1866),  1  Chy.  Chrs.  179;  Re  Solicitor 
(1914),  26  O.W.R.  190  (it  is  not  clear  that  this  was  a  court  matter);  Re  The 
Solicitors  Act;  Re  Collison  v.  Hurst,  [1946]  O.W.N.  668;  and  Re  Gladstone, 
[1972]  1  O.R.  127. 

™Regina  v.  Pickett,  [1972]  1  O.R.  618. 
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(Kelly,  J. A.,  dissenting)  quashed  a  conviction  where  the  accused  was  not 
represented  by  the  counsel  he  had  retained.  The  following  passages  from 
the  reasons  indicate  the  Court's  approach.  Jessup,  J. A.,  said: 

The  appellant  initially  appeared  in  Provincial  Court  on  March  1, 
1971,  at  which  time  his  case  was  adjourned  to  April  22,  1971,  for 
trial. 

On  the  latter  date  his  counsel  found  that  he  was  engaged  in  an  ac- 
tion in  the  Supreme  Court  which  had  not  finished  the  night  before. 
As  a  result,  counsel  sent  an  inexperienced  young  solicitor  from  his 
office  with  the  appellant  to  appear  at  the  opening  of  the  trial.  At  that 
time  the  solicitor  asked  for  an  adjournment  on  the  ground  that  counsel 
was  engaged  in  the  Supreme  Court.  The  learned  Provincial  Judge 
adjourned  the  matter  until  two  o'clock  in  the  afternoon  but  declined 
to  grant  any  further  adjournments  and,  the  counsel  still  being  engaged 
in  the  Supreme  Court,  the  trial  proceeded  with  the  inexperienced 
solicitor  acting  on  behalf  of  the  appellant. 

In  my  view,  while  a  Provincial  Judge  has  serious  difficulties  in  con- 
trolling the  flow  of  business  in  his  Court,  he  ought  to  grant  an  adjourn- 
ment when  reputable  counsel  retained  by  an  accused  person  to  repre- 
sent him  is  unavoidably  engaged  in  another  Court  and  that  for  the 
trial  to  proceed  as  it  did  in  this  case  with  an  inexperienced  solicitor 
representing  the  accused  lacks  the  appearance  of  justice.75 

Brooke,  J. A.,  said: 

I  agree  with  the  reasons  for  judgment  of  my  brother  Jessup.  On 
examining  this  transcript  it  is  quite  apparent  that  not  only  was  the 
solicitor  who  attended  inexperienced,  but  virtually  had  no  knowledge 
of  the  facts  of  the  case.  This  was  apparent  when  he  called  a  witness 
who  could  give  no  material  evidence  whatever. 

What  happened  was  that  out  of  courtesy  for  the  Court  counsel  had 
the  solicitor  in  question  attend  to  explain  what  had  occurred  and  make 
appropriate  arrangements  for  the  adjournment.  Counsel  had  no  inten- 
tion that  the  solicitor  should  attempt  to  defend  his  client.76 

Kelly,  J. A.,  dissenting,  said: 

I  do  not  agree  with  the  result  arrived  at  by  my  brothers.  In  my  view, 
the  real  question  at  issue  is  as  to  whether  the  Provincial  Judge  properly 
exercised  his  discretion  as  the  result  of  the  request  for  adjournment. 

In  view  of  the  fact  that  this  day  had  been  fixed  some  time  before 
the  trial,  in  my  opinion,  he  was  reasonable  in  allowing  an  adjournment 
until  the  afternoon  to  have  counsel  secured.  The  difficulty  really  arose 


™Ibid.  p.  639. 
™Ibid.  p.  640. 
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from  the  selection  of  the  counsel  who  was  sent  to  represent  the  appel- 
lant. Having  in  mind  that  the  Provincial  Judge  did  not  improperly 
exercise  his  discretion,  I  would  dismiss  the  appeal.77 

The  same  result  was  reached  in  Regina  v.  Murphy.  We  set  forth  the 
whole  of  the  reasons  for  judgment  as  an  illustration  of  how  the  shocking 
irresponsibility  of  counsel  can,  and  has,  defeated  the  due  administration  of 
justice  and  places  an  unjustified  burden  on  trial  and  appellate  courts: 

Aylesworth,  J. A.  (orally) :  Reluctantly  we  are  forced  to  the  conclusion 
that  the  appeal  against  conviction  must  be  allowed  and  a  new  trial 
ordered.  The  trial  proceeded  in  the  absence  of  counsel  for  the  appel- 
lant in  circumstances  which  we  view  as  being  entirely  and  inexcusably 
the  fault  of  appellant's  then  counsel.  What  happened  was  this.  After 
several  remands  agreed  upon  between  counsel  and  the  Court,  a  mutu- 
ally satisfactory  date  for  the  trial  was  fixed  well  in  advance.  Counsel 
for  the  accused  shortly  before  that  date  apparently  found  it  to  be  in 
conflict  with  some  other  appointments  of  his,  professional  or  other- 
wise, and  instructed  a  student  to  appear  on  the  date  of  the  hearing 
and  secure  an  adjournment,  assuming  quite  unjustifiably  and  appar- 
ently without  any  enquiry  by  him  that  the  adjournment  of  the  hearing 
would  be  granted  as  a  matter  of  course.  This  rather  arrogant  assump- 
tion on  his  part  was  compounded  by  his  wrongly  instructing  the 
student  as  to  the  name  of  the  appellant  who  had  given  a  wrong 
name  at  the  time  of  her  apprehension  under  which  she  was  charged, 
but  whose  correct  name  was  well  known  to  her  counsel.  This  act  of 
sheer  carelessness  deprived  the  appellant  of  even  a  professional  or 
semi-professional  request  for  a  remand,  let  alone  the  benefit  of  coun- 
sel to  conduct  her  defence. 

No  matter  how  compelling  the  facts  may  appear  in  support  of  the 
conviction,  the  proceedings  from  the  viewpoint  of  the  appellant  and 
from  the  viewpoint  of  anyone  else  who  might  have  been  acquainted 
with  the  circumstances,  utterly  lack  the  appearance  that  justice  was 
done,  and  in  consequence  this  order  is  made  directing  a  new  trial,  so 
that  a  trial  tribunal  may  pass  upon  the  facts  adduced  before  it  after 
reasonable  opportunity  to  the  appellant  for  defence.78 

On  the  other  hand,  in  an  earlier  unreported  civil  case  the  Court  of 
Appeal  upheld  the  dismissal  of  a  nullity  action  where  the  plaintiff  refused 
to  proceed  because  his  counsel  was  engaged  in  another  court.79  The  follow- 
ing appears  in  the  transcript  of  the  trial  proceeding: 

Plaintiff's  counsel:  My  lord,  in  this  action  I  am  appearing  for  the 
plaintiff.  Mr appears  for  the  defendant. 


it  Ibid.  p.  639. 

78Ontario  Court  of  Appeal,   January  22,    1970,   reported   in    (1971)    8   Ontario 

Magistrates   Quarterly    11.   See   also   our  comments   on   this   case   in   Part   II, 

chapter  1,  p.  55. 
l^Kvederys  v.  Kvederys,  November  18,  1965  (unreported). 
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My  lord,  I  am  in  an  embarrassing  position  in  this  respect,  that  Mr. 
....  who  is  the  senior  member  of  my  firm  has  always  acted  for  Mr. 

Kvederys;  I  do  not  know  Mr.  Kvederys  at  all.  Mr is  engaged 

at  the  moment  in  the  middle  of  a  trial  at  Welland  —  a  criminal  trial 
at  Welland. 

The  plaintiff  takes  the  position  that  he  has  retained  Mr person- 
ally, and  that  he  won't  have  anyone  represent  him  but  Mr 

Now,  under  the  circumstances,  my  lord,  I  simply  cannot  go  on.  The 
plaintiff  will  not  come  down,  and  I  am  simply  unable  to  proceed  at 
this  time. 

HIS  LORDSHIP:  You  have  no  method  of  going  on  in  the  absence  of 
the  client;  you  require  him? 

Plaintiff's  counsel:  I  do. 

HIS  LORDSHIP:  And  he  has  point  blank  refused  to  attend  in  the 
absence  of  Mr ? 

Plaintiff's  counsel:  Yes,  my  lord.  I  have  called  him  on  several  occa- 
sions, and  he  simply  takes  the  attitude  that  he  will  not  go  on  without 
Mr 

HIS  LORDSHIP:  As  you  gentlemen  are  aware,  we  have  established 
a  new  system  in  the  County  of  York,  and  we  are  attempting  to  expe- 
dite these  matters  and  get  them  tried.  In  this  case  every  possible 
notice  was  given.  Notice  was  given  to  the  solicitors  by  mail,  and 
notice  was  published  in  the  newspaper.  The  action  was  set  for  trial 
last  week,  and  as  a  special  concession,  was  put  over  to  the  bottom  of 
this  week's  list.  It  was  called  by  Mr.  Justice  Wilson  yesterday  and  as 
an  additional  concession  it  was  put  over  till  to-day  to  be  tried  peremp- 
torily. This  is  the  last  case  on  this  week's  list,  and  even  though  Mr. 
....  is  in  the  midst  of  a  trial  in  Welland,  it  must  be  disposed  of. 

Under  the  circumstances,  regretfully,  I  am  going  to  have  to  dismiss 
the  action  with  costs. 

The  Court  of  Appeal  dismissed  the  plaintiff's  appeal  without  recorded 
reasons.80 

In  the  United  States,  the  Illinois  Appellate  Court  has  considered  the 
issue  of  granting  an  adjournment  when  counsel  for  one  of  the  parties  is 
engaged  elsewhere.  After  four  separate  requests  for  adjournment  had  been 
granted  to  the  plaintiff  because  her  counsel  was  engaged  elsewhere,  a  fifth 
request  based  on  the  same  reasons  was  denied  by  the  trial  judge  and  the 
action  dismissed  for  lack  of  prosecution.  On  appeal,  the  Appellate  Court 
dealt  with  the  plaintiff's  submission  that  she  had  a  constitutional  right  to  be 
represented  by  the  lawyer  of  her  choice  as  follows: 


80March  14,  1966  (unreported). 
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It  is  wrong  in  theory,  in  its  premise,  and  in  its  conclusion.  There  is  no 
constitutional,  statutory  or  other  provision  which  gives  a  party  the 
right  to  choose  a  particular  lawyer,  without  regard  to  whether  the 
lawyer  has  the  time  to  try  the  case  or  not.  Such  a  doctrine  would  have 
results  that  would  be  disastrous.  We  cannot  assume  that  there  is  only 
one  lawyer  who  can  properly  represent  the  plaintiff  in  this  divorce 
case.  There  are  11,000  lawyers  in  Cook  County.  The  attorney  for 
plaintiff  is  an  able  lawyer,  well-known  to  the  members  of  this  court. 
His  ability  has  attracted  a  large  clientele.  However,  in  times  like 
these  when  litigation  swamps  the  courts,  it  is  the  duty  of  lawyers  to 
cooperate  in  the  transaction  of  the  business  of  the  court.  Therefore, 
as  suggested  by  Mr.  Justice  Jackson,  where  business  is  tendered  a  law- 
yer to  which  he  does  not  have  time  to  attend,  he  should  let  it  go  to 
some  other  lawyer.81 

The  passage  in  the  judgment  of  Mr.  Justice  Jackson  of  the  Supreme  Court 
referred  to  reads: 

When  more  business  becomes  concentrated  in  one  firm  than  it  can 
handle,  it  has  two  obvious  remedies:  to  put  on  more  legal  help,  or  let 
some  of  the  business  go  to  offices  which  have  time  to  attend  to  it. 
I  doubt  if  any  court  should  be  a  party  to  encouraging  the  accumu- 
lation of  more  business  in  one  law  office  than  it  can  attend  to  in  due 
time.82 

Before  departing  from  the  subject  of  overcrowded  lawyers'  schedules 
it  is  relevant  to  refer  to  the  practice  in  the  District  of  Columbia  where  the 
"twenty-five  case  rule"  has  been  adopted.  It  provides: 

ENGAGEMENT  BY  AN  ATTORNEY  in  another  court  (except  the 
Supreme  Court  of  the  United  States  and  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia)  or  in  any  division  of  this  court, 
will  not  be  ground  to  postpone  the  trial  of  another  case  when  such 
attorney  is  counsel  of  record  in  more  than  twenty-five  cases  in  this 
court,  whether  pending  in  the  criminal  division  or  on  the  general  civil 
calendar,  unless  in  civil  cases  consent  of  opposing  parties  is  given.83 

It  has  been  observed  that  the  result  of  this  rule  "is  that  in  most  in- 
stances we  have  no  difficulty  in  getting  to  trial  in  those  cases  where  a  party 
is  represented  by  counsel  with  more  than  25  pending  cases".84 

There  is  much  in  this  rule  that  may  be  criticized.  It  smacks  of  "over- 
legislating"  on  the  issue.  A  rule  in  these  terms  could  not  be  practically 
implemented  in  Ontario  where  the  "attorney  of  record"  is  a  firm.  Yet  the 
rule  does  stand  as  an  example  of  what  one  jurisdiction,  perhaps  in  despera- 
tion, has  found  to  be  a  necessary  solution  to  the  problems  of  delay  caused 
by  concentration  of  cases  among  lawyers.  No  similar  rule  is  called  for  now 


^Gray  v.  Gray,  6  111.  App.  2d  571,  128  N.E.  2d  602,  606-07  (1955). 
^Knickerbocker  Printing  Corp.  v.  United  States,  75  Sup.  Ct.  212,  213  (1954). 
83Quoted  in  "Concentration  of  Cases  among  the  Trial  Bar",  29  F.R.D.  270,  271. 
MI  bid.  p.  271. 
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in  Ontario  and  we  would  hope  that  common-sense  planning  and  recognition 
by  solicitors  of  their  responsibilities  in  the  administration  of  justice  would 
make  any  such  rule  unnecessary. 

The  experience  of  the  Court  of  Common  Pleas  in  Allegheny  County 
(Pittsburgh)  Pennsylvania  (the  ninth  largest  county  in  the  United  States) 
as  seen  by  Judge  Aldisert  of  that  Court,85  is  of  interest  on  how  that  court 
copes  with  problems  of  delay: 

Our  policy  of  continuances  [adjournments]  is  simply  stated:  No  con- 
tinuances, even  if  the  request  is  made  by  all  the  parties.  Although 
exceptions  are  made  infrequently,  this  is  the  policy  of  the  Court.  This 
is  an  extremely  authoritarian  policy  and  not  one  designed  to  make  the 
calendar  judges  the  most  popular  men  around  the  bar  association.  .  .  . 
I  am  convinced  that  no  metropolitan  court  can  ever  hope  to  become 
current  unless  such  a  policy  is  instituted.86 

Judge  Aldisert's  comments  with  respect  to  the  role  of  the  legal  profession 
are  provocative: 

Many  Judges  have  asked  me  about  the  problem  of  clients  insisting  that 
a  certain  lawyer  try  their  case.  If  an  individual  lawyer  in  a  given  firm 
is  the  only  one  who  is  permitted  to  try  a  certain  case,  this  can  wreak 
havoc  with  a  trial  list.  When  we  instituted  calendar  control,  this  was 
one  of  the  most  serious  problems  confronting  us  in  the  preparation  of 
trial  lists.  I  was  continually  confronted  with  the  old  principle:  a  client 
has  the  right  to  have  counsel  of  his  own  choice. 

I  finally  had  to  meet  this  old  chestnut  by  inventing  a  new  "old  adage" 
of  my  own:  no  attorney  has  the  right  to  take  on  more  clients  than 
he  can  possibly  handle  without  causing  unnecessary  delay  to  his  liti- 
gant or  other  litigants  in  this  Court.  We  tried  all  types  of  techniques 
at  first.  We  asked  firms  voluntarily  to  assign  cases  to  other  members 
of  the  firms.  We  cajoled  them  to  add  attorneys  to  their  staff.  The  bar 
generally  cooperated.  When  some  recalcitrant  refused,  we  tried  the 
most  dramtaic  step  of  all:  we  arbitrarily  assigned  the  cases  to  other 
men  in  the  firms  for  trial.  When  complaints  were  forthcoming,  we  said, 
"Either  you  fellows  divide  up  these  cases  sensibly  within  your  firms, 
or  the  Court  will  do  it  for  you".  When  they  responded  that  we  did  not 
know  the  cases  and  could  not  make  a  good  job  of  reassignment,  there 
was  a  stock  answer  for  them:  "You  are  absolutely  right.  It  [is]  prefer- 
able for  you  who  know  the  cases  to  reassign  them  than  we  Judges 
who  do  not  know  them".87 


5.    The  Sole  Practitioner 

By  definition  the  sole  practitioner  has  no  permanent  association  with 
anyone  who  can  back  him  up.  It  could  be  said  that  this  being  the  case,  sole 
practitioners  should  not  get  involved  in  a  litigation  practice.  While  there 


85He  is  now  a  Judge  of  the  United  States  Court  of  Appeals. 

86Aldisert,  "A  Metropolitan  Court  Conquers  Its  Backlog"  (1968),  51  Judicature 

202,  206. 
zilbid.  pp.  300-301. 
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is  no  doubt  that  it  is  the  duty  of  a  solicitor  who  intends  to  practice  heavily 
in  litigation  to  so  structure  his  practice  as  to  be  able  to  do  a  proper  job,  and 
this  probably  will  involve  the  formation  of  an  association  with  others,  it 
cannot  now  be  said  that  it  is  the  sole  practitioner  who  is  causing  the  diffi- 
culty by  being  otherwise  engaged.  This  excuse  is  more  often  given,  at  least 
in  Toronto,  by  members  of  firms  that  practice  litigation.  Therefore,  there  is 
no  evidence  upon  which  to  found  a  comprehensive  recommendation  that 
sole  practitioners  not  involve  themselves  in  litigation  —  beyond  observing 
that  if  a  solicitor  does  very  little  litigation  he  may  lack  the  expertise  prop- 
erly to  discharge  his  responsibilities  in  this  area  and  if  he  does  too  much 
he  may  not  be  organizationally  equipped  to  do  an  adequate  job. 

D.     Lawyers'  Work  Habits  and  Customs 

In  addition  to  matters  relating  to  specialization,  concentration  of  cases 
among  the  bar  and  the  structuring  of  law  practices  better  to  equip  lawyers 
to  practise  in  the  courts,  there  are  certain  habits  or  customs  of  some  soli- 
citors upon  which  comment  should  be  made.  The  following  explanations 
of  court  delay  have  come  to  us  from  local  registrars  of  the  Supreme  Court 
in  the  course  of  reports  upon  cases  untried  for  a  substantial  period  of  time: 
"It  is  more  than  fair  to  say  that  the  court  and  the  administration  has  [sic] 
always  been  ready  to  hear  the  above  cases.  It  has  been  through  procrastina- 
tion and  the  inability  of  counsel  to  arrange  their  time  to  meet  that  of  the 
Sittings  of  the  Court  the  cases  got  into  the  state  outlined";  and:  "Never 
ready  to  proceed  by  one  or  both  counsel".  Other  information  which  we 
have  indicates  that  there  are  many  last-minute  settlements,  causing  gaps  in 
the  court  schedule,  "because  of  the  way  lawyers  practice".  It  would  appear 
that  it  is  a  small  portion  of  the  bar  whose  dilatory  habits  give  rise  to  this 
type  of  criticism  —  yet  enough  lawyers  are  guilty  of  such  practices  to  make 
it  a  problem.  Such  lawyers  should  either  reform  their  approach  to  court 
work,  and  consequently  their  work  habits,  or  terminate  the  litigation  part 
of  their  services.  Their  present  practices  cause  harm  both  to  their  own 
clients  and  to  the  public. 

It  is  difficult  to  see  what  sanctions  can  be  visited  with  respect  to  such 
conduct  except  in  the  most  obvious  and  inexcusable  cases.  We  have  been 
advised  that  some  judges  require  consents  to  adjournments  to  be  affirmed 
personally  by  the  parties  after  the  adjournments  have  been  requested  by 
counsel.  We  think  that  while  this  system  might  be  effective,  it  is  not  fair 
to  conscientious  counsel.  It  down-grades  counsel  in  the  performance  of  his 
duties.  However,  some  inquiry  of  this  kind  may  well  be  necessary  in  the 
interests  of  the  administration  of  justice  if  the  judge  suspects  on  reasonable 
grounds  that  the  only  reason  for  the  adjournment  is  the  personal  conveni- 
ence of  counsel  and  that  the  parties  themselves  desire  to  proceed.  In  most 
cases,  the  court  should  record  the  reasons  given  for  an  adjournment  on  the 
record,  or,  in  the  Provincial  Courts,  on  the  information.  Should  there  be 
subsequent  requests  for  adjournments  the  court  would  then  be  better  able 
to  determine  their  reasonableness  and  validity.  In  extreme  cases  there  is  no 
reason  that  the  court  cannot,  and  should  not,  order  an  offending  solicitor 
personally  to  pay  the  costs  of  the  day  to  the  opposing  party.  We  would 
hope  that  this  sanction  would  always  remain  in  terrorem  only.87a 

87aSee  also  Part  II,  c.  1,  p.  48  ff. 
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1 .    Legitimate  Causes  for  Delay 

It  often  happens  that  the  trial  of  a  personal  injury  claim  is  delayed 
until  the  full  extent  and  nature  of  the  plaintiff's  injuries  have  been  ascer- 
tained by  his  medical  advisers.  This  is  a  legitimate  ground  for  delay.  Irre- 
parable injustice  can  be  done  if  a  plaintiff  is  forced  on  for  trial  before  his 
ultimate  medical  condition  has  been  established.  Damages  are  assessed  only 
once  and  then  for  all  time.88  It  has  been  said  by  a  Nova  Scotia  judge  that 
in  cases  where  there  could  be  delay  by  reason  of  uncertainty  relating  to  the 
plaintiff's  condition  the  better  course  is  to  bring  the  action  on  for  trial  to 
establish  the  defendant's  liability  for  the  injuries,  if  possible,  and  then  to 
request  an  adjournment  of  the  case  until  such  time  as  the  doctors  are  in  a 
position  to  testify  as  to  the  nature  of  the  injuries.89  This  course  might  not 
always  be  either  feasible  or  legally  possible.  If  the  judgment  finding  liability 
did  not  direct  a  reference  with  respect  to  the  determination  of  damages  it 
would  seem,  in  the  absence  of  power  in  the  court  to  give  interlocutory 
judgment  in  the  circumstances,  the  judge's  finding  as  to  liability  would 
remain  an  opinion  only. 

Another  defensible  ground  for  delay  may  be  the  genuine  desire  and 
efforts  of  the  parties  to  reach  a  settlement.  Generally,  it  is  preferable  that 
issues  be  resolved  by  concensus  of  the  parties  themselves  rather  than  the 
judgment  of  the  court  after  the  trial  of  an  action.  Unfortunately,  too  many 
genuine  attempts  to  settle  cases  are  made  later  rather  than  sooner  in  the 
progress  of  an  action. 


2.    Judge  Selection 

It  is  sometimes  said  that  lawyers  from  time  to  time  manoeuvre  to 
obtain  the  judge  of  their  choice  to  hear  particular  cases.  Our  investigations 
reveal  that  this  is  so.  Almost  invariably  the  process  is  one  of  negative 
selection.  The  lawyer  avoids  the  judges  he  does  not  want  in  the  hope  that 
he  will  eventually  obtain  a  judge  whom  he  considers  to  be  acceptable.  In 
its  brief  to  this  Commission  the  Advocates'  Society  said: 

While  there  appears  to  be  little  effective  "judge  shopping",  that  is 
selecting  the  judge  for  the  case,  there  is  "judge  avoidance",  that  is 
counsel  will  adjourn  a  case  rather  than  go  on  before  a  particular 
judge.  It  is  not  likely  that  he  is  able  to  do  this  a  sufficient  number  of 
times  to  actually  get  the  judge  he  wants  which  would  be  "judge  shop- 
ping". But  even  the  practice  of  "judge  avoidance"  is  not  widespread. 

Regardless  of  their  prevalence,  "judge  avoidance"  or  "judge  shop- 
ping" cannot  be  tolerated.  We  can  appreciate  the  importance  that  counsel 
attach  to  the  judge  who  hears  their  case.  There  are  bound  to  be  variations 
in  the  attitudes,  approaches,  experience  and  specialized  abilities  of  the 
judges  which  are  highly  significant  in  the  way  that  cases  are  decided.  This 
cannot  be  denied.  It  is  wrong  for  counsel  whose  case  is  to  be  called  before 
a  particular  judge,  however,  to  give  any  sort  of  a  sham  excuse  for  not 


8811  Halsbury  (3rd  ed.),  at  p.  227. 

** Sheridan  v.  Tynes  (1971),  19  D.L.R.  (3d)  277  at  pp.  282-83  (Dubinsky,  J.). 
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proceeding.  This  is  the  case  whether  the  avoidance  results  in  a  gap  in  a 
court  schedule  or  not.  The  Advocates'  Society  goes  on  to  say  in  its  brief: 
"Assuming  that  'judge  shopping'  were  possible,  it  is  not  undesirable  in  all 
cases  if  both  parties  select  a  particular  judge  considered  to  be  the  best 
judge  to  try  the  case".  With  this  we  would  agree.  Obviously  there  is 
nothing  wrong  with  both  parties  participating  in  the  selection  of  the  judge. 
It  is  important  to  note  that  the  converse  of  this  proposition  is  that  it  is  wrong 
for  only  one  party  to  participate  in  the  selection  of  the  judge,  either  posi- 
tively or  negatively.  Such  a  practice  would  be  contrary  to  well-established 
principles  of  natural  justice. 

3.    Professional  Courtesies 

It  is  also  said  that  some  lawyers  sometimes  are  more  concerned  with 
the  interests  and  welfare  of  their  fellow  practitioners  than  with  those  of 
their  clients,  with  the  result  that  they  freely  grant  favours,  in  the  form  of 
agreeing  to  adjournments,  etc.  when  requested  by  the  other  side  —  on  the 
unexpressed  understanding  that  they  are  entitled  to  similar  favours  when 
need  be.  We  think  that  this  charge  is  substantially  untrue.  The  degree  to 
which  opposing  counsel  should  be  indulged  has  always  been  a  particularly 
difficult  problem  for  those  engaged  in  litigation.  In  truth,  when  indulgences 
are  properly  granted  they  are  directly  for  the  benefit  of  the  administration 
of  justice  and  only  indirectly  for  the  benefit  of  opposing  counsel.  The 
Canons  of  Ethics  of  the  Canadian  Bar  Association  which,  as  indicated 
above,  form  part  of  Ruling  1  of  the  Rulings  of  the  Professional  Conduct 
Committee  of  the  Law  Society,  provide  that  a  lawyer  "should  endeavour 
as  far  as  possible  to  suit  the  convenience  of  opposing  counsel  when  the 
interests  of  his  client  or  the  cause  of  justice  will  not  be  injured  by  so 
doing".90  This  approach  is  spelled  out  in  greater  detail  by  M.  H.  Ludwig, 
subsequently  a  Treasurer  of  the  Law  Society  of  Upper  Canada,  in  a  paper 
delivered  in  1908: 

If  it  does  not  affect  the  merits  of  the  case  or  work  substantial  preju- 
dice to  a  client,  "professional  courtesy"  requires  that  a  lawyer  should: 

(1 )  not  force  the  opposite  counsel  to  trial  when  he  is  under  affliction; 

(2)  not  force  a  trial  on  a  particular  day  to  the  great  inconvenience  or 
serious  injury  of  opposing  counsel  when  nobody  would  be  hurt  by 
agreeing  to  another  day;  (3)  extend  the  time  for  pleading,  taking 
steps  to  appeal  or  to  comply  with  an  order  for  discovery  and  the  like.91 

E.     The  Criminal  Law  Bar 

Much  of  what  we  have  said  in  the  foregoing  part  of  this  chapter  is 
as  applicable  to  the  duties  and  responsibilities  of  counsel  acting  in  criminal 
cases  as  in  civil  cases.  There  are,  however,  two  features  of  criminal  law 
proceedings  which  differentiate  them  from  civil  proceedings  insofar  as  the 
role  of  the  legal  profession  is  concerned.  We  shall  discuss  these  and  one 
or  two  other  aspects  of  the  work  of  the  criminal  law  bar. 

»0Para.  4(2). 

^Ludwig,  "Practical  Ethics  of  the  Lawyer"   (1909),  29   Canadian  Law  Times 
253,  258. 
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First,  it  may  be  said  generally  that  the  progress  of  a  criminal  law  case 
is  considerably  less  under  the  control  of  counsel  than  is  the  civil  case.  We 
have  earlier  indicated  how,  prior  to  the  placing  of  a  civil  case  on  the  ready 
list,  counsel  may  allow  a  civil  case  to  languish  indefinitely.  The  nature  of 
criminal  law  procedure  does  not  allow  this.  The  court  participates  directly 
in  the  case  almost  from  the  outset.  An  accused  person  who  has  been 
arrested  has  to  be  taken  before  a  justice  without  unreasonable  delay  and,  in 
any  event,  within  a  period  of  24  hours  after  his  arrest  or  delivery  to  the 
peace  officer  or,  where  a  justice  is  not  available  within  a  24  hour  period 
the  accused  shall  be  taken  before  a  justice  "as  soon  as  possible".92  Further, 
the  Criminal  Code  provides  that  no  adjournment  shall  be  for  more  than 
eight  clear  days  unless  the  accused  is  not  in  custody  and  he  and  the  prose- 
cutor consent  to  the  proposed  adjournment  or  the  accused  is  remanded  for 
observation.93  At  the  early  stages  of  a  criminal  case  the  work  of  counsel  is, 
therefore,  much  more  visible  than  in  a  civil  one  and  the  opportunities  for 
delay  are  considerably  less. 

Secondly,  there  is  a  smaller  degree  of  participation  of  lawyers  in  crim- 
inal cases  than  in  civil  ones.94  Approximately  95%  of  indictable  offences 
and  all  summary  and  provincial  offences  are  tried  in  the  Provincial  Courts. 
While  almost  invariably  accused  persons  are  represented  by  counsel  in  the 
higher  courts  of  criminal  jurisdiction  this  is  not  the  case  in  the  Provincial 
Courts.  In  this  regard  it  is  instructive  to  refer  to  the  results  of  a  recent  study 
published  by  the  Canadian  Civil  Liberties  Education  Trust  which  indicated 
that  in  the  Provincial  Courts  in  Toronto  during  the  period  of  time 
covered  by  the  study,  26.11%  of  interviewed  accused  persons  were  not 
represented  by  counsel.  Undoubtedly,  because  of  The  Ontario  Legal  Aid 
Plan,  this  percentage  was  considerably  lower  than  that  of  the  average  of 
the  cities  considered  in  the  study  —  Halifax,  Montreal,  Toronto,  Winni- 
peg and  Vancouver.95  Several  conclusions  relevant  to  the  administration  of 
justice  can  be  drawn  from  this  finding  which  we  accept  as  being  a  rough 
indication  of  the  norm  in  the  Provincial  Courts,  at  least  in  Toronto.96  We 
allude  to  it  here  because  in  the  context  of  a  consideration  of  the  effect  of 
lawyers  on  the  criminal  law  process  it  is  relevant  that  there  is  a  significant 
absence  of  defence  counsel  therein. 

Inquiries  which  we  have  made  indicate  that,  generally,  an  adequate 
number  of  lawyers  are  prepared  to  do  criminal  law  work  in  the  Metro- 
politan Toronto  area  but  that  outside  this  area  there  are  some  centres  where 
there  is  a  disproportionately  small  number  of  lawyers  in  the  field,  with  the 
result  that  there  is  some  delay  in  the  trying  of  cases.  Whatever  the  supply 


^Criminal  Code,  R.S.C.  1970,  c.  C-34,  s.  454(1). 

^Ibid.  s.  465(b). 

94This  contrast  is  between  the  civil  cases  in  the  Supreme  and  County  Courts,  on 
the  one  hand,  and  criminal  cases  in  the  Provincial  Courts  on  the  other  —  a 
reasonable  basis  of  comparison  when  regard  is  had  to  the  volume  of  cases  of 
both  types  and  the  nature  of  the  interests  at  stake. 

95Due  Process  Safeguards  and  Canadian  Criminal  Justice  —  A  One  Month  In- 
quiry, October  1971,  at  pp.  36,  37  and  84. 

96For  the  methodology  followed  in  the  study  see  pp.  9-15.  See  also  p.  5:  "Because 
of  limitation  in  sources  of  information  and  supply  of  resources  our  goals  were 
necessarily  impressionistic  rather  than  scientific." 
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of  criminal  law  lawyers  may  be,  it  is  in  large  part  due  to  the  Legal  Aid 
Plan.  Without  legal  aid  the  picture  would  be  very  discouraging  indeed.  It 
does  happen  that,  from  time  to  time,  cases  have  to  be  adjourned  because 
of  the  engagement  of  counsel  in  another  court.  Often  this  is  beyond  the 
control  even  of  the  best  organized  counsel.  In  a  sense,  in  this  field,  delay 
breeds  delay.  It  is  not  uncommon  for  a  defence  counsel  who  has  set  aside 
a  one  or  two  week  period  for  the  trial  of  a  complicated  criminal  case  to  be 
told  on  the  eve  of  trial  that  the  case,  owing  to  some  difficulty  of  the 
Crown  or  one  of  the  other  accused,  has  to  be  adjourned.  This  leaves  him 
with  a  clear  one  or  two  week  period  with  no  court  work  at  all.  This  can  be 
a  very  serious  financial  hardship,  particularly  to  counsel  who  are  sole  prac- 
titioners, as  many  of  them  are  who  practice  criminal  law.  If  all  counsel 
were  obliged  to  take  on  and  schedule  their  cases  in  such  a  way  that  it  would 
be  impossible  for  there  to  be  any  conflict  of  appearances,  it  can  safely  be 
said  that  the  work  of  our  courts  would  certainly  not  benefit.  Accused  per- 
sons would  either  not  be  able  to  retain  lawyers  who  could  take  their  cases 
at  any  time  in  the  near  future,  or  not  be  able  to  retain  lawyers  at  all,  and 
the  ranks  of  the  criminal  law  bar  would  suffer  marked  depletion.  It  is  not 
surprising,  therefore,  that  many  defence  lawyers  arrange  their  schedules  in 
such  a  way  that  the  possibility  of  conflicting  engagements  does  exist.  In 
view  of  the  ever-present  possibility  of  adjournments  of  trials,  from  any 
cause,  this  is  the  only  way  in  which  lawyers  can,  on  balance,  ensure  that 
their  services  receive  maximum  utilization  —  for  the  benefit  of  the  public 
as  well  as  themselves. 

This  is  only  a  general  observation,  of  course,  as  so  many  must  be  in 
this  area.  The  difference  between  what  is  a  proper  practice  and  what  is  a 
bad  one  is  almost  entirely  a  matter  of  degree.  There  is  no  excuse  for  a 
lawyer  so  to  load  his  schedule  with  over-lapping  engagements  that  a  signi- 
ficant number  of  adjournments  of  his  cases  are  inevitable  and  result  from 
no  other  cause  than  his  unreasonable  and  selfish  planning.  Such  a  lawyer 
harms  his  own  clients  and  interferes  with  the  course  of  the  administration 
of  justice. 

There  are  some  potential  limitations  on  the  amount  of  criminal  law 
work  which  a  solicitor  may  take  on.  Under  the  Legal  Aid  Plan  there  is  a 
policy  of  limiting  the  number  of  criminal  certificates  which  a  solicitor  may 
accept  in  any  legal  aid  fiscal  year  to  75,  subject  to  the  discretion  of 
the  Provincial  Director  to  waive  the  limitation  and  permit  an  increase  to 
125  certificates.  A  solicitor  may  appeal  the  Director's  decision  to  the  Legal 
Aid  Committee  if  the  Director  refuses  the  request.  Any  request  from  a 
solicitor  for  an  increase  in  excess  of  125  certificates  must  be  considered 
and  approved  by  the  Legal  Aid  Committee.  By  reason  of  the  extensive  use 
made  of  legal  aid  in  the  criminal  law  field,  limitations  of  this  type,  although 
they  may  not  be  designed  by  the  Legal  Aid  Committee  to  limit  over- 
scheduling,  undoubtedly  have  this  effect.  We  would  observe  that  75 
criminal  cases  of  any  magnitude  at  all  would  seem  more  than  an  ample 
burden  for  a  solicitor  to  conduct  properly  in  the  course  of  a  year.  Un- 
doubtedly the  limitation  to  75  certificates  is  not  to  be  regarded  as  an  indi- 
cation that  this  is  an  appropriate  number  of  cases  for  a  solicitor  to  take 
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each  year,  unless,  of  course,  the  great  bulk  of  the  cases  are  of  a  minor  and 
uncomplicated  nature,  which  is  often  the  case.97 

It  is  becoming  increasingly  more  common  for  some  kinds  of  criminal 
trials  to  take  substantially  long  periods  of  time  to  be  tried,  i.e.,  from  two  to 
eight  weeks.  These  are  mainly  cases  heard  in  the  higher  courts.  A  lawyer 
engaged  in  such  a  case  is  "locked  in".  All  of  his  other  scheduled  court 
appearances,  many  of  them  being  trials  in  the  Provincial  Courts,  cannot 
proceed  during  the  period  of  the  long  trial.  In  such  circumstances,  the 
lawyer  who  can  predict  how  long,  or  how  much  longer,  the  trial  will  take 
will  often  be  doing  the  right  and  proper  thing  frankly  to  advise  his  other 
clients  of  his  difficulty  and  make  arrangements  for  them,  with  their  con- 
currence, to  be  represented  by  other  counsel.  It  appears  that  some  counsel 
are  more  inclined  to  do  this  than  others.  It  is  a  practice  to  be  encouraged. 

Quite  apart  from  the  long  trial,  defence  lawyers,  whether  sole  prac- 
titioners, partners  in  firms  or  those  having  "arrangements"  with  other  de- 
fence lawyers,  who  can  spot  an  inevitable  conflict  in  their  future  engage- 
ments render  the  best  service  they  can  to  their  clients  by  at  least  pointing 
out  to  them  the  option  of  being  represented  by  someone  else.  Once  again 
this  laudable  practice  varies.  It  is  probably  an  easier  practice  to  follow  if 
one  is  a  member  of  a  firm  who  can  turn  to  a  partner.  It  is  not  necessary, 
however,  to  be  a  member  of  a  firm  to  turn  over  to  another  lawyer,  with  the 
client's  agreement,  work  that  cannot  be  properly  handled.  In  this  regard 
the  practices  of  firms  vary.  In  some,  the  members  "cover"  for  each  other 
with  apparent  effectiveness  while  in  others,  the  appearance  is  that  each 
lawyer  has  "his"  clients  who  cannot  possibly  be  represented  by  anyone  but 
"their"  lawyer. 

1 .    Deliberate  Delay  and  Judge  Selection 

It  has  been  said  that  some  defence  lawyers,  either  on  the  basis  of  their 
client's  instructions  (the  usual  case)  or  on  their  own  initiative,  deliberately 
seek  to  delay  the  coming  on  of  a  trial  through  one  sort  of  sham  or  stratagem 
or  another.  This  is  not  the  place  to  discuss  whether  or  not  delay  generally 
does  work  to  the  benefit  of  accused  persons.98  Some  can  live  with  and 
desire  delay  and  others  cannot.  As  far  as  the  lawyer  is  concerned  it  is 
clearly  improper  for  him  to  do  anything  for  the  purpose  of  delaying  the 
case  solely  for  the  benefits  of  delay  —  unless  what  is  involved  is  the  obtain- 
ing of  relevant  evidence  in  one  form  or  another.  Our  inquiries  indicate  that 
this  practice  is  rare.  Competent  and  effective  defence  lawyers  prefer  to 
complete  their  cases  within  a  reasonable  time  after  they  have  been  retained 
and  not  have  them  drag  on  interminably. 

On  the  subject  of  judge  selection,  the  Advocates'  Society  in  its  brief 
on  criminal  justice  submitted  that: 

97We  have  been  advised  by  the  legal  aid  office  that  the  following  increases  over 
the  limitation  of  75  criminal  certificates  a  year  have  been  allowed:  1969-70, 
18  increases;  1970-71,  36  increases;  and  1971-72,  34  increases.  See  our  dis- 
cussion in  chapter  7. 

98In  the  course  of  our  inquiries  the  cynical  observation  was  reported  to  us  that 
the  second  last  thing  a  criminal  wants  is  a  trial  and  the  last  thing,  a  fair  trial. 
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So  long  as  the  system  permits  counsel  to  "shop"  for  judges  because  of 
the  overcrowding  of  courts  and  of  workloads  upon  the  Provincial 
Judiciary,  it  is  counsel's  duty  to  his  client  to  see  that  his  client  gets 
such  advantages  as  the  system  offers.  The  root  cause,  however,  would 
appear  to  lie  in  the  inadequate  number  of  judges  and  court  rooms  and 
the  failure  of  the  government  to  allocate  funds  and  to  anticipate  the 
ever-increasing  need  for  new  facilities. 

While  we  fully  understand  the  thought  behind  the  statement  that  "it  is 
counsel's  duty  to  his  client  to  see  that  his  client  gets  such  advantages  as 
the  system  offers",  we  think  it  clear  that  it  is  wrong  for  counsel  to  resort  to 
any  kind  of  sham  or  stratagem  to  avoid,  or  to  result  in  the  hearing  of  his 
client's  case  by  a  particular  judge.  It  may  well  be  that  the  overcrowding  of 
schedules  results  in  many  cases  being  adjourned  by  the  court  from  time  to 
time,  until  a  case  comes  before  a  judge  of  defence  counsel's  "choice"  and 
is  tried  by  him.  This  is  one  thing  and  no  comment  can  be  made  on  this. 
However,  it  is  another  thing  for  defence  counsel  to  prevent  a  case  from 
coming  on  when  it  otherwise  would  under  "the  system"  for  the  purpose  of 
having  it  tried  by  a  different  judge.  This  is  something  which  we  do  not 
think  is  in  any  way  legitimated  by  the  system.  Earlier  in  this  chapter  we 
criticized  judge  selection  in  civil  cases  and  what  we  said  there  is  equally 
applicable  to  criminal  cases. 


2.    Termination  of  Counsel's  Retainer 

Criminal  cases  are  sometimes  adjourned  by  reason  of  either  the  last- 
minute  withdrawal  of  defence  counsel  against  the  apparent  wishes  of  the 
accused  or  a  similarly  untimely  termination  of  defence  counsel's  retainer  by 
the  accused.  We  shall  now  consider  each  of  these  situations. 

The  problem  of  withdrawal  by  defence  counsel  has  been  carefully  con- 
sidered by  the  Law  Society  of  Upper  Canada  which  has  published  a  state- 
ment thereon  for  the  profession."  This  statement,  in  our  view,  lays  down 
reasonable  basic  minimum  requirements  to  be  followed  by  counsel  who 
desire  to  withdraw.  We  set  forth  the  basic  provisions: 

The  Law  Society  has  adopted  the  following  principles  as  those  that 
should  govern  the  right  of  counsel  to  withdraw  from  a  criminal  case 
prior  to  its  commencement. 

1 .  It  is  improper  for  a  lawyer  who  has  agreed  to  act  to  withdraw 
from  a  criminal  case  because  of  non-payment  of  fees  where  the  date 
set  for  trial  is  not  sufficiently  far  removed  to  enable  the  client  to  obtain 
another  Counsel,  or  to  enable  such  other  Counsel  to  prepare  ade- 
quately for  trial. 

2.  A  lawyer  who  has  agreed  to  act  may  withdraw  from  a  criminal 
case  because  the  client  has  not  paid  the  fee  agreed  to  be  paid  where 
the  interval  between  the  withdrawal  and  the  trial  of  the  case  is  suffi- 
cient to  enable  the  client  to  obtain  other  Counsel  and  sufficient  to 


•'•♦Ontario  Reports.  March  13.  1970  (Part  10),  at  pp.  ix-x. 
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allow  such  other  Counsel  adequate  time  for  preparation,  provided 
that  the  lawyer: 

(i)  notifies  the  client  in  writing  that  he  is  withdrawing  because 
his  fees  have  not  been  paid. 

(ii)  Accounts  to  the  client  for  any  monies  received  on  account 
of  fees. 

(iii)  Notifies  Crown  Counsel  in  writing  that  he  is  no  longer 
acting. 

(iv)  Notifies  the  clerk  or  registrar  of  the  appropriate  Court  in 
writing  that  he  is  no  longer  acting  where  his  name  appears  as 
Counsel  for  the  accused  on  the  records  of  the  Court.  .  .  . 

3.  A  lawyer  who  has  undertaken  the  defence  of  a  Criminal  Case  may 
withdraw  from  the  case  for  adequate  cause  other  than  non-payment 
of  fees,  where  the  interval  between  the  time  of  withdrawal  and  the 
trial  of  the  case  is  sufficient  to  allow  the  client  ample  time  to  obtain 
other  Counsel  and  to  permit  such  Counsel  to  prepare  adequately  for 
trial,  subject  to  the  same  requirements  of  notice  to  the  client,  account- 
ing for  monies  received,  notice  to  Crown  Counsel  and  notice  to  the 
Court  which  apply  where  he  desires  to  withdraw  because  of  non- 
payment of  fees. 

Where  a  lawyer  has  withdrawn  because  of  conflict  with  the  client 
he  should  not  under  any  circumstances  indicate  in  a  notice  of  with- 
drawal addressed  to  the  Court  or  Crown  Counsel  the  cause  of  the 
conflict  or  make  reference  to  any  matter  which  would  violate  the 
privilege  which  exists  between  a  Solicitor  and  his  Client.  The  notice 
should  merely  state  that  he  is  no  longer  acting  and  has  withdrawn. 

4.  Where  Counsel  is  justified  in  withdrawing  from  a  criminal  case, 
for  a  reason  other  than  the  non-payment  of  fees,  and  there  is  not  a 
sufficient  interval  between  the  notification  to  the  client  of  his  intention 
to  withdraw  and  the  date  upon  which  the  case  is  to  be  tried  to  enable 
the  client  to  obtain  other  Counsel  and  to  enable  such  Counsel  to  pre- 
pare adequately  for  trial,  Counsel  may  nevertheless  withdraw  from  the 
case  if,  but  only  if,  the  Court  before  which  the  Case  is  to  be  tried 
grants  him  permission  to  withdraw. 

Where  circumstances  arise  which  in  the  opinion  of  Counsel  re- 
quire him  to  apply  to  the  Court  for  leave  to  withdraw,  he  should 
promptly  inform  Crown  Counsel  and  the  Court  of  his  intention  to  so 
apply  in  order  to  avoid  or  minimize  inconvenience  to  the  Court  and 
witnesses. 

We  turn  now  to  the  termination  of  counsel's  retainer  by  his  client.  We 
have  no  doubt  that,  from  time  to  time,  terminations  of  counsel  of  a  last- 
minute  nature  are  employed  by  accused  persons  as  a  "dodge"  in  the  hope 
of  obtaining  what  is  yet  a  further  adjournment.  We  have  not  formed  any 
view  on  the  prevalence  of  this  practice  since  we  have  conflicting  informa- 
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tion  thereon.  Regardless  of  its  prevalence,  we  feel  obliged  to  express  our 
opinion  on  the  position  of  defence  counsel  when  this  occurs. 

It  would  be  quite  improper  for  counsel  to  advise  his  client  to  discharge 
him  just  prior  to  the  commencement  of  a  trial  with  the  object  of  forcing 
an  adjournment.  It  might  also  be  very  bad  advice  as  far  as  the  client  is 
concerned,  as  we  shall  presently  discuss. 

When  the  instructions  relating  to  the  termination  of  the  retainer  origin- 
ate from  the  client  himself,  without  any  prompting  or  advice  from  the 
solicitor,  and  the  solicitor  is  of  the  opinion  that  his  client's  purpose  is  solely 
to  obtain  an  adjournment,  the  solicitor  should  advise  the  client  of  his  legal 
position  in  the  circumstances  and  if  the  client  persists  in  his  instructions 
then,  on  notice  to  the  Crown  attorney  and  the  court,  and  with  leave  of  the 
court,  if  necessary,  counsel  should  withdraw. 

The  legal  issues  involved  in  a  situation  substantially  of  this  type  were 
recently  canvassed  by  the  Supreme  Court  of  Canada  in  Spataro  v.  The 
Queen100  on  an  appeal  from  the  Court  of  Appeal  for  Ontario.  In  this  case 
the  first  day  of  the  trial  was  taken  up  by  two  motions,  one  for  a  severance 
of  the  counts  in  the  indictment  and  the  other  for  a  change  of  venue,  both 
motions  being  denied.  The  jury  panel  was  called  and  the  jury  selected,  with 
counsel  for  the  accused  participating  in  the  selection  of  the  jury.  On  the 
second  day  of  the  trial,  before  any  evidence  was  called,  the  following  took 
place  between  defence  counsel  and  the  court:101 

DEFENCE  COUNSEL:  Your  Honour,  I  wonder  if  I  might  have 
some  time? 

THE  COURT:  Take  whatever  time  you  need.  You  take  whatever 
time  you  require.  We  will  adjourn  if  [defence  counsel]  wants  to  con- 
sult with  his  client  about  some  matter. 

THE  ACCUSED:  I  want  a  postponement. 

THE  COURT:  Oh,  well,  the  case  now  is  being  tried,  Mr.  Spataro.  I 
mean,  there  will  be  no  .  .  .(Interrupted). 

THE  ACCUSED:  (Interrupting)  Change  of  lawyer. 

THE  COURT:  I  beg  your  pardon?  .  .  . 

DEFENCE  COUNSEL:  Had  we  better  adjourn  for  ten  minutes?  .  .  . 

DEFENCE  COUNSEL:  Just  before  the  Jury  return  I  wonder  if  Mr. 
Spataro  might  be  ...  of,  I  see  .  .  .  just  one  moment  .  .  . 

THE  COURT:  Yes,  [defence  counsel],  you  take  your  time, 
(defence  counsel  and  accused  off  the  record.) 


10°(1972),  26  D.L.R.  (3d)  625  (Sup.  Ct.  Can.) 
loiibid.  p.  627. 
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DEFENCE  COUNSEL:  Your  Honour,  R.  Spataro  instructs  me  that 
he  wishes  to  discharge  me.  He  is  not  prepared  to  accept  my  advice  on 
a  matter. 

THE  COURT:  Mr.  Spataro? 

DEFENCE  COUNSEL:  Under  the  circumstances  I'd  ask  Your  Hon- 
our's permission  to  withdraw  from  the  matter.  I  don't  know  if  I  am 
following  these  —  those  rules  that  are  set  out. 

THE  COURT:  I  may  say,  so  far  as  Spataro,  you  have  been  acting  for 
him  all  along  and,  Mr.  Spataro,  I  don't  permit  the  accused  to  discharge 
his  counsel  at  the  last  minute  and  I  don't  permit  counsel  to  withdraw 
and  so  the  case  will  go  on  and  [your  present  counsel]  will  act  for  you. 
That  is  my  order. 

DEFENCE  COUNSEL:  Your  Honour,  for  the  sake  of  the  record  I 
am  not  precise  on  what  those  new  rules  of  the  Law  Society  are. 

THE  COURT:  So  far  as  withdrawing  it  must  be  done  in  such  time  as 
to  notify  the  Crown  Attorney's  office  and  all  other  Officials. 

DEFENCE  COUNSEL:  For  the  sake  of  the  record  might  I  —  I  think 
I  should  perhaps  object  to  that. 

THE  COURT:  Oh,  that's  fine.  Oh,  yes,  that  is  perfectly  all  right.  .  .  . 
It's  on  the  record. 

Following  this  exchange  the  defence  counsel  represented  the  accused 
throughout  the  rest  of  the  six-day  trial  and  then  made  representations  as  to 
sentence  on  another  date. 

The  majority  of  the  Court  (per  Judson,  J.)  found  and  held  that: 

In  the  circumstances  of  this  case,  I  would  hold,  first,  that  there  was 
no  unequivocal  discharge  of  counsel;  second,  that  what  happened  was 
a  manoeuvre  to  frustrate  the  ruling  of  the  trial  judge  that  there  would 
be  no  change  of  venue  (which  would  involve  a  postponement  of  the 
trial)  and  no  severance  of  the  counts;  and  third,  that  there  was  a 
reaffirmation  of  the  retainer.  The  words  used  by  the  learned  trial  judge 
must  be  understood  in  relation  to  the  particular  situation  with  which 
he  was  confronted.  He  obviously  decided  that  the  application  was  not 
made  in  good  faith  but  for  the  purpose  of  delay,  and  I  agree  with  him. 
The  right  of  defence  is  not  a  licence  to  obstruct  the  course  of  justice 
and  the  trial  judge  was  right  that  this  was  the  real  issue.102 


102 1 bid.  p.  629.  The  final  sentence  in  this  passage  was  quoted  and  relied  upon 
by  Galligan,  J.,  in  dismissing  an  application  for  prohibition  against  a  trial 
judge  from  continuing  with  a  criminal  trial  on  the  ground  that  by  reason  of 
financial  issues  the  applicant  [accused]  had  discharged  his  counsel:  Re 
McAuslane,  June  8,  1972  (unreported). 
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Mr.  Justice  Spence,  one  of  the  dissenting  judges,  took  the  view  that: 

there  can  be  no  doubt  that  the  intention  of  the  appellant  to  discharge 
his  counsel  was  made  clear  and  unequivocal  on  that  occasion  [Mr. 
MacKay:  Your  Honour,  Mr.  Spataro  instructs  me  that  he  wishes  to 
discharge  me.  He  is  not  prepared  to  accept  my  advice  on  a  matter] 
and  the  learned  trial  judge's  ruling  which  was  as  clear  and  unequi- 
vocal: "I  don't  permit  the  accused  to  discharge  his  counsel  at  the  last 
minute  and  I  don't  permit  counsel  to  withdraw  and  so  the  case  will  go 
on  and  Mr.  MacKay  will  act  for  you.  This  is  my  order".103 

He  further  held  that: 

there  can  be  no  doubt  that  this  accused  did  attempt  during  the  trial 
to  discharge  his  counsel  and  was  prevented  from  doing  so  by  the  ruling 
of  the  learned  trial  judge.  I,  therefore,  am  of  the  opinion  that  only 
one  question  remains,  that  is,  whether  such  a  fault  at  trial  may  be 
corrected  under  the  provisions  of  s.  592(1)  (b)  (iii)  of  the  Criminal 
Code  as  it  was  then  known.104 

His  conclusion  was  that  it  could  not  be  so  corrected. 

All  of  the  judges  in  the  Ontario  Court  of  Appeal  and  the  Supreme 
Court  of  Canada  were  in  agreement  that  it  would  be  an  error  for  a  trial 
judge  to  refuse  to  permit  an  accused  to  discharge  his  counsel  during  the 
course  of  a  trial  and  to  refuse  to  permit  counsel  to  withdraw.  The  majority 
of  the  Supreme  Court  said:  "If  he  wished  to  discharge  counsel  at  this  stage, 
he  had  the  right  to  proceed  with  the  trial  and  conduct  his  own  defence."105 
On  this  issue  Mr.  Justice  Spence  in  his  dissenting  judgment  said: 

It  is  true  that  it  was  perfectly  within  the  discretion  of  the  learned 
trial  judge  to  refuse  to  permit  any  postponement  of  the  trial  which 
had  already  gone  a  full  day,  for  which  the  jury  had  already  been 
chosen  and  sworn,  and  where  counsel  had  submitted  and  obtained 
rulings  on  two  different  applications.  The  refusal  to  permit  postpone- 
ment, however,  is  one  thing  and  is  a  decision  quite  within  the  discre- 
tion of  the  learned  trial  judge,  a  discretion  which  will  not  be  interfered 
with  .  .  .  unless  it  was  reached  without  regard  for  proper  principles. 
The  refusal  to  permit  any  litigant  to  discharge  his  counsel  whether 
during  the  course  of  a  proceeding  in  court  or  on  another  occasion  is 
a  very  different  matter.106 

It  therefore  appears  that  an  accused  has  the  right  to  terminate  his 
counsel's  retainer  prior  to  and  during  a  trial  but  he  does  not  have  an  auto- 
matic right  to  an  adjournment  consequent  upon  such  a  termination.  The 
court  may  require  the  case  to  proceed,  and,  in  our  view,  defence  counsel 
finding  themselves  in  this  position  should  so  advise  their  clients. 

lozibid.  p.  634. 
™*lbid.  p.  637. 
105/fc/d.  p>  628. 
106/6W.  p.  636. 
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In  some  cases  there  is  a  genuine  disagreement  between  counsel  and  his 
client  as  to  a  matter  relating  to  the  presentation  of  the  defence  and  the 
desire  of  the  client  to  terminate  the  retainer  is  not  based  upon  an  intention 
to  delay  the  trial,  although  this  may  be  a  consequence  of  such  termina- 
tion. Where  such  disagreements  come  to  light  just  prior  to  the  trial, 
this  is  often  a  reflection  of  inadequate  communication  between  counsel  and 
his  client  during  the  preparation  of  the  case  or,  indeed,  of  inadequate  or 
unduly  late  preparation  by  defence  counsel.  Defence  counsel  is  responsible 
for  both  these  lapses  and  hence  is  fully  responsible  for  the  inconvenience 
and  possible  embarrassment  resulting  from  the  last  minute  revelation 
of  his  client's  instructions.  There  is  no  doubt  that  counsel  should  keep 
his  client  informed  on  the  basic  strategy  which  he  intends  to  follow  in  the 
presentation  of  the  defence.  If  the  client  disagrees  with  his  counsel  on  such 
matters,  and  holds  to  this  disagreement,  then  it  is  proper  for  counsel  to 
withdraw.  It  is  most  unfair  to  the  client  and  an  imposition  on  the  court, 
however,  for  counsel  to  advise  his  client  as  to  his  approach  on  the  eve  of, 
or  at  the  beginning  of,  trial.  The  difficulties  can  be  avoided  by  timely  and 
reasonably  complete  advice  by  counsel  to  his  client.  Failure  of  communi- 
cation between  solicitor  and  client  in  this  area,  as  in  so  many  other  areas 
of  the  practice  of  law,  often  causes  unnecessary  difficulty  and,  at  times, 
avoidable  injustice. 

F.     Conclusion 

There  is  little  which  we  have  said  in  this  chapter  that  involves  concrete 
proposals  for  reform.  The  nature  of  the  subject  matter  does  not  admit  of 
such  proposals.  We  have  said  that  there  is  scope  for  improvement  in  the 
way  lawyers  practise  in  the  courts  and  have  indicated  certain  practices 
which  should  be  encouraged  as  well  as  certain  sanctions  which  might  well 
be  imposed. 

The  training  and  traditions  of  lawyers  have  largely  inclined  them  to 
view  the  administration  of  justice  solely  through  the  eyes  of  their  clients. 
The  on-going  system  of  administration  of  justice  has  generally  been  re- 
garded by  lawyers  as  the  responsibility  of  others  —  judges,  court  officials 
and  the  framers  of  our  Rules  of  Practice.  Of  course,  our  legal  system  would 
not  provide  justice,  since  justice  is  only  meaningful  in  the  context  of  indi- 
vidual cases,  if  lawyers  were  expected  to  sacrifice  any  substantial  interests 
of  their  clients  to  make  the  system  work.  Basic  improvements  enabling  the 
system  to  function  better  have  to  be  found  not  in  any  significant  sacrifices 
by  parties  to  litigation  but  elsewhere.  Yet  the  system  cannot  function 
effectively  without  the  cooperation  of  the  parties  to  litigation,  properly 
and  sensibly  advised  by  their  solicitors,  and  the  cooperation  of  the  soli- 
citors themselves. 

Consistent  with  the  due  protection  of  his  clients'  interests,  the  modern- 
day  lawyer  has  to  recognize  that  he  has  a  duty  to  cooperate  in  the  admin- 
istration of  justice  generally.  An  expansion  of  the  lawyer's  conception  of 
his  task,  perhaps  not  strictly  in  accord  with  his  training  in  what  he  con- 
ceived to  be  the  traditions  of  his  profession,  is  required.  In  this  regard,  the 
rules  of  professional  conduct  would  be  more  in  keeping  with  present-day 
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requirements  if  they  specifically  adverted  to  the  duty  of  a  solicitor  not  only 
to  be  faithful  to  his  clients  but  also  to  strive  to  uphold  and  improve  the 
administration  of  justice.107  It  would  be  well  if  the  barrister's  oath  were 
expressly  to  include  a  pledge  to  the  same  effect.  Such  recommendations, 
while  hopefully  more  than  of  a  mere  symbolic  nature,  underscore  that 
"reform"  respecting  the  role  of  the  legal  profession  in  litigation  is  much 
mors  a  matter  of  effecting  changes  in  attitudes,  approaches  and  informal 
practices  than  introducing  procedural  or  administrative  change  in  the  form 
of  legislative  decrees. 

G.     Summary  of  Recommendations 


1 .  Law  schools  should  be  encouraged  to  extend  and  upgrade  their  courses 
and  programmes  relating  to  advocacy. 

2.  With  respect  to  motions,  where  appropriate,  courts  should  make  costs 
orders  against  the  successful  party  if,  in  the  totality  of  an  action,  a 
motion,  even  though  technically  correct,  appears  useless  from  the 
point  of  view  of  affecting  the  disposition  of  the  case  on  its  merits. 

3.  In  an  extreme  case,  where  a  motion  is  found  to  be  totally  devoid  of 
legal  merit  and  to  have  been  brought  solely  for  delay,  or  for  some 
improper  purpose,  the  court  should  exercise  its  jurisdiction  to  require 
the  responsible  solicitor  to  pay  the  costs  personally. 

4.  Section  82(4)  of  The  Judicature  Act  should  be  amended  to  make  it 
clear  that  the  power  of  judicial  officers  as  to  costs  includes  the  power 
to  award  them  against  solicitors  personally  in  appropriate  cases,  and 
that  the  phrase  "judicial  officers"  includes  a  master. 

5.  The  legal  profession  in  Ontario  should  not  be  formally  divided  into 
"barristers"  and  "solicitors"  as  in  the  United  Kingdom. 

6.  The  solicitor's  retaining  lien  should  be  abolished. 

7.  No  rule  should  be  adopted  at  the  present  time  which  would  render 
adjournments  based  on  case  scheduling  conflicts  unavailable  to  law- 
yers or  firms  because  they  were  engaged  in  more  than  a  specified 
number  of  cases. 

8.  Where  an  adjournment  is  requested,  and  the  court  suspects  on  reason- 
able grounds  that  the  only  reason  for  the  adjournment  is  the  personal 
convenience  of  counsel  and  that  the  parties  themselves  desire  to  pro- 
ceed, it  would  be  appropriate  for  the  court  to  require  consents  to  the 
adjournment  to  be  personally  affirmed  by  the  parties. 

9.  The  reasons  given  for  an  adjournment  should  be  recorded  on  the 
record  in  a  civil  case,  or,  in  a  criminal  case,  on  the  information. 


107C/.  Canon  29  of  the  Canons  of  Professional   Ethics  of  the  American   Bar 
Association. 
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10.  In  extreme  cases,  the  court  should  order  an  offending  solicitor  per- 
sonally to  pay  the  costs  of  the  day  to  the  opposing  party  where  an 
unreasonable  request  for  an  adjournment  is  granted. 

1 1 .  Lawyers  should  be  encouraged  to  so  arrange  their  practice  that  they 
are  not  involved  in  conflicts  arising  out  of  the  assumption  of  respon- 
sibility in  too  many  cases  before  the  courts;  and  if  they  fail  in  this 
regard  it  should  be  a  matter  for  appropriate  action  by  the  Law  Society. 

12.  It  should  be  viewed  as  professional  misconduct  by  an  officer  of  the 
court  for  counsel  to  advise  his  client  to  discharge  him  just  prior  to  the 
commencement  of  a  trial  with  the  object  of  forcing  an  adjournment. 

13.  Defence  counsel  should,  where  the  situation  occurs,  advise  their  clients 
that  while  an  accused  has  the  right  to  terminate  his  counsel's  retainer 
prior  to  and  during  a  trial,  the  court  may  nevertheless  require  the  case 
to  proceed. 

14.  The  rules  of  professional  conduct  should  be  amended  to  include  not 
only  the  duty  of  a  solicitor  to  be  faithful  to  the  client,  but  also  to  strive 
to  uphold  and  improve  the  administration  of  justice;  the  barrister's 
oath  should  contain  a  provision  to  the  same  effect. 
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Counties 

Total 

Number  of 

Lawyers 

Practising 

Retired 

Others 

Number  of 
Queen's 
Counsel 

Number 

Practising 

alone 

Number 
Practising 

in 
Partnership 

Number 
carrying 
E.  &O. 

Insurance 

ALGOMA 

Blind  River 

4 

3 

1 

2 

1 

2 

3 

Elliot  Lake 

1 

1 

1 

1 

Sault  Ste.  Marie 

54 

43 

1 

10 

11 

16 

27 

43 

BRANT 

Brantford 

52 

49 

3 

17 

7 

42 

49 

Paris 

3 

3 

1 

1 

2 

3 

BRUCE 

Chesley 

1 

1 

1 

Kincardine 

3 

3 

3 

Paisley 

1 

1 

1 

Port  Elgin 

3 

3 

1 

2 

1 

Teeswater 

1 

1 

1 

Walkerton 

6 

5 

1 

3 

3 

2 

Wiarton 

1 

1 

1 

1 

Carghill 

1 

1 

COCHRANE 
Cochrane 

2 

2 

1 

1 

2 

Iroquois  Falls 

2 

2 

2 

2 

Kapuskasing 

3 

3 

2 

1 

2 

Timmins 

19 

15 

4 

6 

8 

7 

15 

DUFFERIN 

Grand  Valley 

1 

1 

1 

1 

Orangeville 

13 

12 

1 

4 

7 

5 

12 

Shelburne 

3 

2 

1 

1 

1 

1 

2 
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Geographical  and  Other  Data  Respecting  Ontario  Lawyers — continued 


Counties 

Total 

Number  of 
Lawyers 

Practising 

Retired 

Others 

Number  of 
Queen's 
Counsel 

Number 

Practising 

alone 

Number 
Practising 

in 
Partnership 

Number 

carrying 

E.  &O. 

Insurance 

DUNDAS 

Morrisburg 

5 

5 

1 

1 

4 

4 

Winchester 

1 

1 

1 

1 

DURHAM 

Bowmanville 

9 

9 

2 

5 

4 

8 

Nestleton 

1 

1 

Newcastle 

1 

1 

1 

1 

Orono 

1 

1 

1 

1 

Port  Hope 

7 

7 

1 

1 

6 

6 

ELGIN 

Aylmer 

1 

1 

1 

1 

St.  Thomas 

34 

33 

1 

8 

14 

19 

32 

ESSEX 

Amherstburg 

1 

1 

1 

1 

Essex 

3 

2 

1 

2 

2 

2 

Harrow 

1 

1 

1 

1 

Kingsville 

3 

2 

1 

2 

2 

2 

Leamington 

11 

11 

5 

3 

8 

11 

Riverside 

1 

1 

Walkerville 

1 

1 

1 

Windsor 

183 

154 

4 

25 

51 

61 

93 

154 

FRONTENAC 

Kingston 

85 

64 

1 

20 

16 

27 

37 

64 

GLENGARRY 

Alexandria 

1 

1 

1 

1 

GRENVILLE 

Kemptville 

3 

3 

1 

3 

3 

Prescott 

4 

4 

1 

4 

4 

GREY 

Durham 

1 

1 

1 

1 
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Counties 

Total 

Number  of 

Lawyers 

Number  of        Number 
Queen's         Practising 
Practising         Retired          Others          Counsel             alone 

Number 
Practising 

in 
Partnership 

Number 

carrying 

E.  &O. 

Insurance 

GREY — continued 
Hanover 

4 

4                                                                              2 

2 

4 

Markdale 

3 

3                                                           2 

3 

3 

Meaford 

2 

2 

2 

2 

Owen  Sound 

23 

22                                     1                10                  6 

16 

22 

Thornbury 

1 

1                                                                            1 

1 

HALDIMAND 

Caledonia 

4 

4                                                                              2 

2 

4 

Cayuga 

1 

1 

1 

1 

Dunnville 

4 

4 

2 

2 

2 

4 

Hagersville 

2 

2 

1 

2 

2 

HALIBURTON 

Haliburton 


Minden 

1 

1 

1 

1 

1 

HALTON 

Acton 

3 

2 

1 

1 

2 

2 

Burlington 

26 

21 

2 

3 

9 

12 

9 

21 

Georgetown 

12 

12 

1 

4 

8 

12 

Milton 

8 

5 

1 

2 

1 

4 

1 

5 

Oakville 

42 

33 

2 

7 

10 

14 

19 

31 

HASTINGS 
Bancroft 

1 

1 

1 

1 

Belleville 

38 

34 

4 

14 

21 

13 

33 

Madoc 

2 

2 

1 

2 

2 

Trenton 

8 

8 

3 

7 

1 

8 

HURON 

Brussels 

1 

1 

1 

1 

Clinton 

1 

1 

1 

1 

1 

Exeter 
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Geographical  and  Other  Data  Respecting  Ontario  Lawyers — continued 


Counties 

Total 

Number  of 
Lawyers 

Practising        Retired 

Others 

Number  of 
Queen's 
Counsel 

Number 

Practising 

alone 

Number 
Practising 

in 
Partnership 

Number 

carrying 

E.  AO. 

Insurance 

HURON— continued 
Goderich 

7 

5                  2 

5 

1 

4 

4 

Seaforth 

2 

2 

2 

1 

Wingham 

3 

3 

1 

1 

2 

3 

KENORA 

Dry  den 

4 

4 

4 

4 

Kenora 

11 

10 

1 

1 

2 

8 

10 

KENT 

Blenheim 

3 

3 

1 

2 

3 

Chatham 

32 

28                  1 

3 

10 

7 

21 

27 

Dresden 

1 

1 

1 

1 

Ridgetown 

4 

3 

1 

3 

3 

Thamesville 

1 

1 

1 

1 

Tilbury 

2 

2 

2 

2 

Wallaceburg 

7 

7 

4 

4 

3 

7 

LAMBTON 

Forest 

2 

2 

2 

1 

1 

2 

Petrolia 

1 

1 

1 

1 

Sarnia 

59 

50                 2 

7 

13 

15 

35 

50 

Thedford 

1 

1 

1 

1 

LANARK 

Carleton  Place 

3 

2 

1 

2 

2 

Almonte 

1 

1 

1 

1 

Lanark 

2 

2 

1 

2 

2 

Perth 

7 

5 

2 

3 

3 

2 

5 

Smith's  Falls 

6 

6 

2 

2 

4 

6 

LEEDS 

Athens 

1 

1 

1 

1 

Brockville 

15 

14 

1 

5 

3 

11 

14 

Gananoque 

4 

4 

1 

2 

2 

4 
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Geographical  and  Other  Data  Respecting  Ontario  Lawyers — continued 


Counties 

Total 

Number  of 

Lawyers 

Practising 

Retired 

Others 

Number  of 
Queen's 
Counsel 

Number 

Practising 

alone 

Number 
Practising 

in 
Partnership 

Number 

carrying 

E  &0. 

Insurance 

LENNOX  &  ADDINGTON 
Napanee                          9 

7 

1 

1 

2 

1 

6 

7 

MANITOULIN 
Gore  Bay 

MIDDLESEX 

Glencoe 

1 

1 

1 

1 

1 

London 

266 

225 

7 

34 

54 

63 

162 

222 

Strathroy 

1 

1 

1 

1 

1 

MUSKOKA 

Bracebridge 

9 

7 

1 

1 

4 

3 

4 

7 

Gravenhurst 

5 

5 

3 

5 

5 

Huntsville 

7 

7 

1 

1 

6 

7 

Port  Carling 

1 

1 

1 

1 

NIAGARA  NORTH 

Beamsville 

1 

1 

1 

1 

Grimsby 

9 

8 

1 

1 

3 

5 

8 

St.  Catharines 

100 

94 

6 

35 

16 

78 

92 

Smithsville 

1 

1 

1 

NIAGARA  SOUTH 

Fonthill 

1 

1 

1 

Fort  Erie 

5 

5 

4 

4 

5 

Niagara  Falls 

38 

36 

2 

8 

11 

25 

36 

Port  Colborae 

6 

6 

1 

5 

6 

Ridgeway 

2 

1 

1 

1 

1 

Thorold 

6 

6 

1 

3 

3 

5 

Welland 

50 

45 

5 

18 

6 

39 

44 

NIPISSING 
Mattawa 

2 

1 

1 

1 

1 

1 

North  Bay 

32 

25 

1 

6 

6 

7 

18 

25 
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Geographical  and  Other  Data  Respecting  Ontario  Lawyers — continued 


Total 
Number  of 
Counties                                  Lawyers 

Practising 

Retired 

Others 

Number  of 
Queen's 
Counsel 

Number 

Practising 

alone 

Number 
Practising 

in 
Partnership 

Number 

carrying 

E.  &0. 

Insurance 

NIPISSING— continued 

Nipissing                          1 

1 

Sturgeon  Falls                 2 

2 

2 

2 

NORFOLK 
Delhi 


Port  Dover 

2 

2 

2 

2 

Simcoe 

15 

14 

1 

3 

8 

6 

14 

Waterford 

3 

3 

1 

2 

3 

NORTHUMBERLAND 

Brighton 

3 

3 

1 

2 

1 

3 

Campbellford 

3 

3 

1 

3 

3 

Cobourg 

12 

11 

1 

3 

7 

4 

11 

Colborne 

1 

1 

1 

1 

Hastings 

2 

2 

1 

1 

2 

ONTARIO 

Ajax 

4 

4 

1 

2 

2 

4 

Beaverton 

1 

1 

1 

1 

Cannington 

1 

1 

1 

1 

Oshawa 

45 

42 

3 

14 

15 

27 

40 

Pickering 

4 

3 

1 

1 

3 

3 

Port  Perry 

1 

1 

1 

1 

Uxbridge 

3 

3 

2 

1 

3 

Whitby 

19 

14 

2 

3 

3 

7 

7 

14 

Bay  Ridges 

1 

1 

1 

1 

OTTAWA-CARLETON 

Eastview 

1 

1 

1 

1 

Kanata 

2 

2 

Manotick 

1 

1 

1 

1 

Ottawa 

612 

427 

16 

169 

117 

118 

309 

428 
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Geographical  and  Other  Data  Respecting  Ontario  Lawyers — continued 


Counties 

Total 

Number  of 

Lawyers 

Practising 

Retired 

Others 

Number  of 
Queen's 
Counsel 

Number 

Practising 

alone 

Number 
Practising 

in 
Partnership 

Number 

carrying 

E.  &0. 

Insurance 

OTTAWA-CARLETON 

Rockcliffe  Park 

— continued 
1 

I 

1 

Vanier  City 

5 

5 

1 

4 

5 

OXFORD 

Ingersoll 

4 

4 

3 

1 

3 

4 

Tillsonburg 

12 

12 

4 

7 

5 

12 

Woodstock 

25 

21 

1 

3 

8 

14 

7 

21 

PARRY  SOUND 

Parry  Sound 

7 

6 

1 

2 

3 

3 

5 

Powassan 

1 

1 

1 

1 

PEEL 

Bolton 

1 

1 

1 

1 

Bramalea 

3 

1 

1 

1 

1 

1 

Brampton 

54 

51 

3 

8 

12 

39 

50 

Caledon  East 

1 

1 

1 

Clarkson 

4 

3 

1 

3 

3 

Cooksville 

6 

6 

4 

2 

6 

Mississauga 

20 

18 

1 

1 

1 

7 

11 

18 

Port  Credit 

31 

28 

2 

1 

7 

9 

19 

28 

Malton 

3 

1 

2 

1 

1 

Streetsville 

3 

3 

2 

1 

3 

PERTH 

Listowel 

5 

5 

2 

4 

1 

5 

Mitchell 

1 

1 

1 

1 

St.  Mary's 

5 

5 

3 

2 

5 

Stratford 

23 

22 

1 

5 

5 

17 

21 

PETERBOROUGH 

Peterborough 

55 

50 

3 

2 

16 

11 

39 

48 
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Geographical  and  Other  Data  Respecting  Ontario  Lawyers — continued 


Counties 

Total 

Number  of 

Lawyers 

Practising 

Retired 

Others 

Number  of 
Queen's 
Counsel 

Number 

Practising 

alone 

Number 
Practising 

in 
Partnership 

Number 

carrying 

E.  &O. 

Insurance 

PRESCOTT  &  RUSSELL 
Hawkesbury                     7 

7 

1 

2 

5 

7 

L'Orignal 

1 

1 

1 

1 

1 

PRINCE  EDWARD 
Picton 

7 

5 

2 

1 

4 

1 

5 

RAINY  RIVER 
Atikokan 

1 

1 

1 

1 

Fort  Frances 

7 

6 

1 

1 

2 

4 

6 

RENFREW 

Arnprior 

4 

4 

1 

2 

2 

3 

Breaside 

1 

1 

Eganville 

2 

2 

2 

1 

Deep  River 

1 

1 

1 

1 

Pembroke 

14 

12 

1 

1 

6 

2 

10 

12 

Renfrew 

8 

8 

4 

5 

3 

8 

SIMCOE 

Alliston 

5 

5 

1 

3 

2 

5 

Barrie 

50 

46 

1 

3 

13 

8 

38 

46 

Bradford 

4 

4 

3 

4 

4 

Collingwood 

8 

7 

1 

1 

3 

4 

7 

Midland 

10 

10 

2 

7 

3 

10 

Orillia 

24 

23 

1 

5 

6 

17 

23 

Penetang 

1 

1 

1 

Stayner 

3 

3 

1 

3 

3 

Tottenham 

1 

1 

1 

1 

1 

STORMONT 

Cornwall 

22 

22 

5 

7 

15 

22 

SUDBURY 

Sudbury 

93 

85 

8 

15 

17 

68 

84 
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Geographical  and  Other  Data  Respecting  Ontario  Lawyers — continued 


Counties 

Total 

Number  of 

Lawyers 

Practising 

Retired 

Others 

Number  of 
Queen's 
Counsel 

Number 

Practising 

alone 

Number 
Practising 

in 
Partnership 

Number 

carrying 

E.  &0. 

Insurance 

TEMISKAMING 

Haileybury 

2 

2 

1 

1 

1 

2 

Kirkland  Lake 

6 

6 

3 

2 

4 

6 

New  Liskeard 

3 

3 

1 

3 

3 

THUNDER  BAY 
Geraldton 

1 

1 

1 

1 

Marathon 

2 

2 

1 

1 

2 

Thunder  Bay 

62 

57 

5 

18 

19 

38 

56 

VICTORIA 

Dunnsford 

1 

1 

Lindsay 

23 

22 

1 

8 

3 

19 

21 

WATERLOO 

Elmira 

7 

7 

1 

6 

7 

Gait 

22 

22 

5 

8 

14 

21 

Kitchener 

116 

108 

8 

25 

35 

73 

105 

New  Hamburg 

2 

1 

1 

1 

1 

1 

Preston 

9 

9 

4 

3 

6 

8 

Waterloo 

33 

30 

3 

6 

5 

25 

30 

WELLINGTON 

Arthur 

1 

1 

1 

1 

Erin 

1 

1 

1 

1 

Fergus 

4 

4 

1 

3 

4 

Guelph 

51 

45 

1 

5 

13 

11 

34 

44 

Harriston 

1 

1 

1 

1 

Mount  Forest 

3 

3 

1 

2 

3 

Rockwood 

1 

1 

WENTWORTH 

Ancaster 

3 

3 

Campbellville 

1 

1 

Dundas 

9 

7 

2 

4 

4 

3 

6 
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Geographical  and  Other  Data  Respecting  Ontario  Lawyers — continued 


Counties 

Total 

Number  of 

Lawyers 

Practising 

Retired 

Others 

Number  of 
Queen's 
Counsel 

Number 

Practising 

alone 

Number 
Practising 

in 
Partnership 

Number 

carrying 

E.  &O. 

Insurance 

WENTWORTH— continued 
Hamilton                      354 

320 

5 

29 

99 

114 

206 

314 

Stoney  Creek 

3 

3 

1 

1 

2 

3 

YORK 

Agincourt 

2 

2 

2 

2 

Aurora 

4 

4 

2 

3 

1 

4 

Don  Mills 

27 

11 

4 

12 

1 

4 

7 

11 

Downsview 

45 

26 

1 

18 

6 

13 

13 

25 

Etobicoke 

4 

4 

1 

3 

1 

4 

Islington 

12 

8 

2 

2 

1 

5 

3 

7 

Keswick 

1 

1 

1 

1 

King  City 

3 

2 

1 

3 

2 

1 

Markham 

8 

7 

1 

2 

7 

7 

Newmarket 

10 

10 

7 

4 

6 

10 

New  Toronto 

3 

1 

2 

1 

1 

Rexdale 

11 

9 

2 

1 

4 

5 

9 

Richmond  Hill 

9 

6 

1 

2 

1 

5 

5 

Scarborough 

29 

26 

3 

6 

15 

11 

26 

Schomberg 

1 

1 

1 

1 

Stouffville 

1 

1 

1 

Sutton 

4 

3 

1 

1 

3 

3 

Thornhill 

3 

3 

2 

1 

2 

3 

Toronto 

4,053 

3,343 

71 

639 

987 

936 

2,407 

3,260 

Unionville 

1 

1 

1 

1 

West  Hill 

8 

7 

1 

1 

2 

5 

7 

Weston 

13 

11 

2 

1 

6 

5 

10 

Willowdale 

36 

26 

1 

9 

2 

16 

10 

23 

Totals  for  Province 
(incl.  1971) 

7,752 

6,473 

167 

7,752 

1,112 

1,871 

2,036 

6,472 

4,437 

\ 

6,339 
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APPENDIX  I— continued 

RELATIVE  LENGTH  OF  TIME  AT  THE  BAR  OF  THE  ABOVE 
TOTAL  NUMBER  OF  ONTARIO  LAWYERS 

(Including  1971  Graduates) 


Percentage  of  Total  Number 
Years  Since  Call  of  Ontario  Lawyers 

0-4  30.150 

5-9  15.408 

10-14  12.054 

15-19  11.468 

20-24  10.385 

25-29  2.818 

30-34  4.227 

35  -  39  3.444 

Over  40  10.046 

100.00% 
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APPENDIX  II 

NUMBER  OF  CASES  ON  THE  TORONTO  READY  AND 
DIVORCE  LISTS:  as  of  Week  of  November  15,  1971 

Number  of  cases: 

1.  Non-jury  other  than  motor  vehicle  accident,  including 

defended  divorce  862 

2.  Non-jury  motor  vehicle  accident  336 

3.  Civil  jury  fmotor  vehicle        1771 

{non-motor  vehicle    20 J 

4.  Undefended  divorce  (Supreme)  1,368 

5.  Undefended  divorce  (County)  94 

6.  Weekly  List  —  non-jury  61 

jury  77 

TOTAL  number  of  cases  2,995 
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APPENDIX  IV 

THE  DISTRIBUTION  OF  REPRESENTATIONS  AMONG  THE 

TWENTY  LAW  FIRMS  WITH  MOST  CASES  ON  THE  LISTS, 

KITCHENER,  WATERLOO  COUNTY,  1969-1971 


CASELOAD,  PLACE  OF  PRACTICE  AND  SIZE 

OF  THE  TWENTY  FIRMS  WITH  MOST  CASES 

ON  THE  LISTS,  RANKED  BY  CASELOAD 


BREAKDOWN  OF  CASES 
FOR  THESE  FIRMS 


Firm 
Number      Place  of  Practice 


Lawyers 

per 

Firm 


Undefended 
Jury         Non-Jury      divorce 


NUMBER 
OF 
REPRESEN- 
TATIONS 
PER 
FIRM 


1. 

Kitchener,  Waterloo  County 

6 

31 

120 

47 

198 

2. 

Preston,  Waterloo  County 

2 

3 

65 

107 

175 

3. 

Gait,  Waterloo  County 

6 

12 

37 

64 

113 

4. 

Waterloo,  Waterloo  County 

12 

7 

36 

43 

86 

5. 

Kitchener,  Waterloo  County 

10 

- 

36 

33 

69 

6. 

Preston,  Waterloo  County 

1 

1 

20 

48 

69 

7. 

Kitchener,  Waterloo  County 

2 

2 

20 

46 

68 

8. 

Kitchener,  Waterloo  County 

2 

4 

33 

21 

58 

9. 

Kitchener,  Waterloo  County 

4 

4 

21 

30 

55 

10. 

Kitchener,  Waterloo  County 

4 

1 

15 

36 

52 

11. 

Kitchener,  Waterloo  County 

4 

8 

31 

13 

52 

12. 

Preston,  Waterloo  County 

3 

3 

26 

19 

48 

13. 

Preston,  Waterloo  County 

4 

2 

12 

32 

46 

14. 

Kitchener,  Waterloo  County 

1 

1 

8 

37 

46 

15. 

Kitchener,  Waterloo  County 

1 

- 

12 

32 

44 

16. 

Kitchener,  Waterloo  County 

1 

4 

22 

16 

42 

17. 

Gait,  Waterloo  County 

4 

- 

9 

32 

41 

18. 

Kitchener,  Waterloo  County 

9 

2 

18 

19 

39 

19. 

Kitchener,  Waterloo  County 

5 

3 

13 

20 

36 

20. 

Kitchener,  Waterloo  County 

4 

- 

20 

14 

34 

Totals : 

88 

574 

709 

1,371 
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APPENDIX  IVa 

ANALYSIS  OF  LAWYER  REPRESENTATIONS  ACCORDING  TO 

PLACE  OF  PRACTICE  AT  ASSIZE  (EXCLUDING  CRIMINAL 

CASES)  AND  NON-JURY  SITTINGS  AT  KITCHENER, 

WATERLOO  COUNTY   1969-1971 


PLACE  OF  PRACTICE  AND  NUMBER  OF 

FIRMS  FROM  EACH  COUNTY  MAKING 

REPRESENTATIONS  IN  THIS  COUNTY 


BREAKDOWN 
OF  REPRESENTATIONS 


Place  of  Practice 


Number  of 
firms  with 
cases  listed 


Undefended 
Jury      Non-Jury      divorce 


NUMBER  OF 
REPRESEN- 
TATIONS 
BY  FIRMS 
PRACTISING 

IN  THE 

INDICATED 

COUNTY 


Location  unknown 

37 

_ 

36 

16 

52 

Company  Lists 

3 

2 

5 

- 

7 

Brantford,  Brant  County 

4 

- 

5 

5 

10 

Orangeville,  Dufferin  County 

1 

- 

1 

- 

1 

St.  Thomas,  Elgin  County 

1 

- 

- 

1 

1 

Kemptville,  Grenville  County 

1 

- 

1 

- 

1 

Owen  Sound,  Grey  County 

2 

- 

3 

- 

3 

Milton,  Halton  County 

1 

- 

1 

- 

1 

Goderich,  Huron  County 

1 

- 

- 

1 

1 

Sarnia,  Lambton  County 

2 

1 

1 

1 

3 

London,  Middlesex  County 

8 

3 

12 

1 

16 

Bracebridge,  Muskoka  District 

1 

- 

1 

- 

1 

St.  Catharines,  Niagara  North 

1 

- 

1 

1 

2 

Fort  Erie,  Niagara  South 

1 

- 

- 

1 

1 

Port  Colborne,  Niagara  South 

1 

- 

- 

1 

1 

Welland,  Niagara  South 

1 

- 

1 

- 

1 

Ottawa,  Ottawa-Carleton 

2 

- 

2 

- 

2 

Woodstock,  Oxford  County 

1 

- 

1 

- 

1 

Mississauga,  Peel  County 

1 

- 

1 

- 

1 

Stratford,  Perth  County 

1 

- 

1 

- 

1 

Sudbury,  Sudbury  District 

1 

- 

1 

- 

1 

Lindsay,  Victoria  County 

1 

- 

1 

- 

I 

Elmira,  Waterloo  County 

1 

- 

3 

6 

9 

Gait,  Waterloo  County 

8 

16 

70 

136 

222 

Kitchener,  Waterloo  County 

46 

71 

504 

554 

1,129 

Preston,  Waterloo  County 

6 

9 

127 

206 

342 

Waterloo,  Waterloo  County 

7 

10 

49 

75 

134 

Guelph,  Wellington  County 

6 

1 

13 

5 

19 

Mount  Forest,  Wellington  County 

1 

- 

1 

- 

1 

Hamilton,  Wentworth  County 

6 

6 

15 

3 

24 

Mount  Albert,  York  County 

1 

- 

1 

- 

1 

Toronto,  York  County 

61 

22 

85 

17 

124 

Totals: 

141 

943 

1,030 

2,114 
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APPENDIX  V 

THE  DISTRIBUTION  OF  REPRESENTATIONS  AMONG  THE 

TWENTY  LAW  FIRMS  WITH  MOST  CASES  ON  THE  LISTS, 

SUDBURY,  SUDBURY  DISTRICT,  1969-1971 


CASELOAD,  PLACE  OF  PRACTICE  AND  SIZE  OF 

THE  TWENTY  FIRMS  WITH  MOST  CASES  ON 

THE  LISTS,  RANKED  BY  CASELOAD 


BREAKDOWN  OF  CASES 
FOR  THESE  FIRMS 


Firm 
Number 


Place  of  Practice 


Lawyers 

per 

Firm 


Undefended 
Jury      Non-Jury       divorce 


NUMBER 
OF 
REPRESEN- 
TATIONS 
PER 
FIRM 


1. 

Sudbury,  Sudbury  District 

8 

19 

129 

81 

229 

2. 

Sudbury,  Sudbury  District 

5 

24 

114 

27 

165 

3. 

Sudbury,  Sudbury  District 

3 

6 

38 

48 

92 

4. 

Sudbury,  Sudbury  District 

4 

9 

36 

38 

83 

5. 

Sudbury,  Sudbury  District 

2 

9 

21 

42 

72 

6. 

Sudbury,  Sudbury  District 

3 

2 

28 

30 

60 

7. 

Sudbury,  Sudbury  District 

1 

9 

41 

- 

50 

8. 

Sudbury,  Sudbury  District 

3 

2 

21 

22 

45 

9. 

Sudbury,  Sudbury  District 

1 

2 

19 

23 

44 

10. 

Sudbury,  Sudbury  District 

4 

3 

17 

23 

43 

11. 

Sudbury,  Sudbury  District 

4 

1 

20 

21 

42 

12. 

Sudbury,  Sudbury  District 

7 

4 

30 

4 

38 

13. 

Sudbury,  Sudbury  District 

3 

3 

18 

12 

33 

14. 

Sudbury,  Sudbury  District 

1 

3 

21 

7 

31 

15. 

Sudbury,  Sudbury  District 

4 

5 

25 

- 

30 

16. 

Sudbury,  Sudbury  District 

4 

8 

22 

- 

30 

17. 

Sudbury,  Sudbury  District 

2 

2 

10 

14 

26 

18. 

Sudbury,  Sudbury  District 

1 

- 

13 

11 

24 

19. 

Toronto,  York  County 

16 

9 

14 

- 

23 

20. 

Sudbury,  Sudbury  District 

1 

- 

9 

11 

20 

Totals: 

120 

646 

414 

1,180 
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APPENDIX  Va 

ANALYSIS  OF  LAWYER  REPRESENTATIONS  ACCORDING  TO 

PLACE  OF  PRACTICE  AT  ASSIZE  (EXCLUDING  CRIMINAL 

CASES)  AND  NON-JURY  SITTINGS  AT  SUDBURY, 

SUDBURY  DISTRICT,  1969-1971 


PLACE  OF  PRACTICE  AND  NUMBER  OF 
FIRMS  FROM  EACH  COUNTY  MAKING 
REPRESENTATIONS   IN   THIS  DISTRICT 


BREAKDOWN 
OF  REPRESENTATIONS 


Place  of  Practice 


Number  of 
firms  with 
cases  listed 


Undefended 
Jury      Non-Jury       divorce 


NUMBER  OF 
REPRESEN- 
TATIONS 
BY  FIRMS 
PRACTISING 

IN  THE 

INDICATED 

COUNTY 


Location  unknown 


Company  Lists 


Blind  River,  Algoma  District 


Sault  Ste.  Marie,  Algoma  District 


Brantford,  Brant  County 


Timmins,  Cochrane  District 


Windsor,  Essex  County 


Kingston,  Frontenac  County 

1 

- 

1 

- 

1 

London,  Middlesex  County 

2 

- 

2 

- 

2 

North  Bay,  Nipissing  District 

6 

- 

3 

4 

7 

Ottawa,  Ottawa-Carleton  District 

4 

1 

6 

- 

7 

Peterborough,  Peterborough  County 

1 

- 

1 

- 

1 

Port  Credit,  Peel  County 

1 

- 

1 

- 

1 

Powasson,  Parry  Sound  District 

1 

- 

1 

- 

1 

Pembroke,  Renfrew  County 

2 

- 

1 

1 

2 

Sudbury,  Sudbury  District 

28 

114 

671 

446 

1,231 

Kirkland  Lake,  Temiskaming  District 

2 

- 

1 

1 

2 

Thunder  Bay,  Thunder  Bay  District 

2 

- 

2 

- 

2 

Kitchener,  Waterloo  County 

1 

1 

1 

- 

2 

Niarara  Falls,  Niagara  South 

2 

- 

2 

- 

2 

Hamilton,  Wentworth  County 

2 

- 

2 

- 

2 

Toronto,  York  County 


51 

Totals: 


43 

159" 


94 
799 


459 


142 
1,417 
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APPENDIX  VI 

THE  DISTRIBUTION  OF  REPRESENTATIONS  AMONG  THE 

TWENTY  LAW  FIRMS  WITH  MOST  CASES  ON  THE  LISTS, 

BELLEVILLE,  HASTINGS  COUNTY,  1969-1971 


CASELOAD,  PLACE  OF  PRACTICE  AND  SIZE  OF 

THE  TWENTY  FIRMS  WITH  MOST  CASES  ON 

THE  LISTS,  RANKED  BY  CASELOAD 


BREAKDOWN  OF  CASES 
FOR  THESE  FIRMS 


Firm 
Number      Place  of  Practice 


Lawyers 

per 

Firm 


Undefended 
Jury       Non-Jury      divorce 


NUMBER 

OF 

REPRESEN 

TATIONS 

PER 

FIRM 


1. 

Belleville,  Hastings  County 

1 

15 

82 

102 

199 

2. 

Belleville,  Hastings  County 

3 

7 

31 

97 

135 

3. 

Belleville,  Hastings  County 

2 

15 

19 

37 

71 

4. 

Belleville,  Hastings  County 

1 

20 

37 

6 

63 

5. 

Belleville,  Hastings  County 

1 

5 

18 

32 

55 

6. 

Belleville,  Hastings  County 

4 

3 

15 

28 

46 

7. 

Belleville,  Hastings  County 

1 

1 

11 

22 

34 

8. 

Belleville,  Hastings  County 

1 

- 

1 

28 

29 

9. 

Belleville,  Hastings  County 

1 

- 

10 

16 

26 

10. 

Belleville,  Hastings  County 

1 

2 

8 

14 

24 

11. 

Belleville,  Hastings  County 

2 

1 

11 

10 

22 

12. 

Picton,  Prince  Edward  County 

1 

3 

17 

1 

21 

13. 

Belleville,  Hastings  County 

1 

- 

5 

13 

18 

14. 

Toronto,  York  County 

43 

1 

17 

- 

18 

15. 

Belleville,  Hastings  County 

2 

- 

3 

14 

17           ^ 

16. 

Toronto,  York  County 

16 

3 

9 

- 

12 

17. 

Trenton,  Hastings  County 

1 

- 

1 

10 

11         - 

18. 

Toronto,  York  County 

5 

5 

4 

- 

9 

19. 

Peterborough,  Peterborough  County 

2 

- 

4 

5 

9     '1 

20. 

Belleville,  Hastings  County 

1 

- 

1 

7 

8 

Totals : 

81 

304 

442 

827 

.     I 
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ANALYSIS  OF  LAWYER  REPRESENTATIONS  ACCORDING  TO 

PLACE  OF  PRACTICE  AT  ASSIZE  (EXCLUDING  CRIMINAL 

CASES)  AND  NON-JURY  SITTINGS  AT  BELLEVILLE, 

HASTINGS  COUNTY,  1969-1971 


PLACE  OF  PRACTICE  AND  NUMBER  OF 

FIRMS  FROM  EACH  COUNTY  MAKING 

REPRESENTATIONS  IN  THIS  COUNTY 


BREAKDOWN 
OF  REPRESENTATIONS 


Place  of  Practice 


Number  of 
firms  with 
cases  listed 


Undefended 
Jury      Non-Jury       divorce 


NUMBER  OF 
REPRESEN- 
TATIONS 
BY  FIRMS 
PRACTISING 

IN  THE 

INDICATED 

COUNTY 


Location  unknown 

3 

- 

3 

3 

6 

Company  Lists 

3 

1 

4 

- 

5 

Orangeville,  Dufferin  County 

- 

1 

- 

1 

Bowmanville,  Durham  County 

- 

2 

- 

2 

Port  Hope,  Durham  County 

- 

1 

- 

1 

Kingston,  Frontenac  County 

11 

1 

20 

6 

27 

Burlington,  Halton  County 

- 

- 

1 

1 

Oakville,  Halton  County 

- 

- 

1 

1 

Belleville,  Hastings  County 

20 

71 

254 

437 

762 

Brockville,  Hastings  County 

- 

1 

- 

1 

Trenton,  Hastings  County 

4 

- 

3 

16 

19 

Smith  Falls,  Lanark  County 

- 

1 

- 

1 

Napanee,  Lennox  and  Addington  County 

2 

- 

- 

6 

6 

Brockville,  Leeds  County 

- 

- 

1 

1 

London,  Middlesex  County 

- 

- 

1 

1 

North  Bay,  Nipissing  County 

- 

1 

- 

1 

Cobourg,  Northumberland  County 

- 

1 

- 

1 

Oshawa,  Ontario  County 

- 

- 

3 

3 

Whitby,  Ontario  County 

- 

2 

- 

2 

Ottawa,  Ottawa-Carleton 

1 

11 

- 

12 

Woodstock,  Oxford  County 

- 

1 

- 

Brampton,  Peel  County 

- 

1 

- 

Mississauga,  Peel  County 

- 

1 

- 

Port  Credit,  Peel  County 

- 

1 

- 

Peterborough,  Peterborough  County 

4 

- 

11 

9 

20 

Picton,  Prince  Edward  County 

3 

3 

19 

1 

23 

Cornwall,  Stormont  County 

- 

3 

- 

Guelph,  Wellington  County 

- 

1 

- 

Hamilton,  Wentworth  County 

- 

- 

1 

Toronto,  York  County 

43 

21 

100 

6 

127 

Totals : 

98 

443 

492 

1,033 
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APPENDIX  VII 


THE  DISTRIBUTION  OF  REPRESENTATIONS  AMONG  THE 
TWENTY  LAW  FIRMS  WITH  MOST  CASES  ON  THE  LISTS, 
PETERBOROUGH,  PETERBOROUGH  COUNTY,  1969-1971 


CASELOAD,  PLACE  OF  PRACTICE  AND  SIZE  OF 

THE  TWENTY  FIRMS  WITH  MOST  CASES  ON 

THE  LISTS,  RANKED  BY  CASELOAD 


BREAKDOWN  OF  CASES 
FOR  THESE  FIRMS 


Firm 
Number    Place  of  Practice 


Lawyers 

per 

Firm 


Undefended 
Jury       Non-Jury      divorce 


Peterborough,  Peterborough  County 


10 


24 


84 


NUMBER 
OF 
REPRESEN- 
TATIONS 
PER 
FIRM 


71 


179 


Peterborough,  Peterborough  County 


53 


63 


117 


3.        Peterborough,  Peterborough  County 


30 


74 


105 


4.        Peterborough,  Peterborough  County 


35 


56 


92 


5.        Peterborough,  Peterborough  County 


36 


43 


81 


6.       Peterborough,  Peterborough  County 


24 


20 


46 


7. 

Peterborough,  Peterborough  County 

4 

5 

12 

26 

43 

8. 

Peterborough,  Peterborough  County 

1 

- 

16 

23 

39 

9. 

Peterborough,  Peterborough  County 

3 

- 

6 

24 

30 

10. 

Toronto,  York  County 

42 

1 

22 

- 

23 

11. 

Toronto,  York  County 

16 

2 

13 

- 

15 

12. 

Peterborough,  Peterborough  County 

1 

2 

10 

3 

15 

13. 

Toronto,  York  County 

5 

10 

5 

- 

15 

14. 

Peterborough,  Peterborough  County 

1 

- 

3 

10 

13 

15. 

Peterborough,  Peterborough  County 

1 

- 

10 

- 

10 

16. 

Peterborough,  Peterborough  County 

i 
a 

- 

2 

7 

9 

17. 

Toronto,  York  County 

20 

- 

8 

- 

8 

18. 

Peterborough,  Peterborough  County 

2 

- 

2 

6 

8 

19. 

Peterborough,  Peterborough  County 

2 

1 

7 

- 

8 

20. 

Toronto,  York  County 

6 

2 

5 

- 

7 

Totals : 

54 

383 

426 

863 
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APPENDIX  Vila 

ANALYSIS  OF  LAWYER  REPRESENTATIONS  ACCORDING  TO 

PLACE  OF  PRACTICE  AT  ASSIZE  (EXCLUDING  CRIMINAL 

CASES)  AND  NON-JURY  SITTINGS  AT  PETERBOROUGH, 

PETERBOROUGH  COUNTY,  1969-1971 


PLACE  OF  PRACTICE  AND  NUMBER  OF 

FIRMS  FROM  EACH  COUNTY  MAKING 

REPRESENTATIONS  IN  THIS  COUNTY 


BREAKDOWN 
OF  REPRESENTATIONS 


Place  of  Practice 


Number  of 
firms  with 
cases  listed 


Undefended 
Jury      Non-Jury       divorce 


NUMBER  OF 
REPRESEN- 
TATIONS 
BY  FIRMS 
PRACTISING 

IN  THE 

INDICATED 

COUNTY 


Location  unknown 


Company  Lists 


Sault  Ste.  Marie,  Algoma  District 


Brantford,  Brant  County 


Windsor,  Essex  County 


Minden,  Haliburton  County 


Milton,  Halton  County 


Belleville,  Hastings  County 


Kenora,  Kenora  District 


Brockville,  Leeds  County 


Niagara  Falls,  Niagara  South 


St.  Catharines,  Niagara  North 


Welland,  Niagara  South 


Campbellford,  Northumberland  County 


Cobourg,  Northumberland  County 


Beaverton,  Ontario  County 


Oshawa,  Ontario  County 

6 

- 

7 

1 

8 

Ottawa,  Ottawa-Carleton 

3 

- 

1 

4 

Port  Credit,  Peel  County 

1 

- 

- 

1 

Peterborough,  Peterborough  County 

17 

39 

331 

430 

800 

Picton,  Prince  Edward  County 

1 

- 

- 

1 

Orillia,  Simcoe  County 

1 

- 

- 

1 

Lindsay,  Victoria  County 

1 

— 

- 

1 

Totals : 


69 


476 


448 


Kitchener,  Waterloo  County 

1 

- 

- 

1 

1 

Hamilton,  Wentworth  County 

1 

- 

1 

- 

1 

Toronto,  York  County 

55 

30 

114 

10 

154 

993 
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APPENDIX  VIII 


THE  DISTRIBUTION  OF  REPRESENTATIONS  AMONG  THE 

TWENTY  LAW  FIRMS  WITH  MOST  CASES  ON  THE  LISTS, 

CHATHAM,  KENT  COUNTY.  1969-1971 


CASELOAD,  PLACE  OF  PRACTICE  AND  SIZE  OF 

THE  TWENTY  FIRMS  WITH  MOST  CASES  ON 

THE  LISTS,  RANKED  BY  CASELOAD 


BREAKDOWN  OF  CASES 
FOR  THESE  FIRMS 


Firm 
Number         Place  of  Practice 


10. 


11. 


Chatham,  Kent  County 


Chatham,  Kent  County 


Dresden,  Kent  County 


Chatham,  Kent  County 


Lawyers 

per 

Firm 


Undefended 
Jury       Non-Jury       divorce 


22 


13 
16 
11 


NUMBER 

OF 

REPRESEN 

TATIONS 

PER 

FIRM 


1. 

Chatham,  Kent  County 

2 

- 

29 

68 

97 

2. 

Chatham,  Kent  County 

3 

3 

39 

52 

94 

3. 

Chatham,  Kent  County 

2 

3 

29 

32 

64 

4. 

Waliaceburg,  Kent  County 

3 

- 

7 

52 

59 

5. 

Chatham,  Kent  County 

2 

1 

16 

32 

49 

6. 

Chatham,  Kent  County 

2 

- 

10 

26 

36 

7. 

Chatham,  Kent  County 

2 

- 

8 

22 

30 

23 


21  .J 


19 


19 


12. 

Blenheim,  Kent  County 

1 

- 

4 

12 

16 

13. 

Chatham,  Kent  County 

1 

- 

11 

4 

15 

14. 

Blenheim,  Kent  County 

2 

- 

1 

11 

12 

15. 

Chatham,  Kent  County 

3 

1 

8 

3 

12 

16. 

Tilbury,  Kent  County 

2 

- 

4 

7 

11 

17. 

London,  Middlesex  County 

4 

4 

4 

- 

8 

18. 

Waliaceburg,  Kent  County 

1 

2 

- 

6 

8 

19. 

Waliaceburg,  Kent  County 

1 

- 

- 

8 

8 

20. 

Windsor,  Essex  County 

4 

3 

3 

- 

6 

Totals: 

17 

193 

397 

607 
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APPENDIX  Villa 

ANALYSIS  OF  LAWYER  REPRESENTATIONS  ACCORDING  TO 

PLACE  OF  PRACTICE  AT  ASSIZE  (EXCLUDING  CRIMINAL 

CASES)  AND  NON-JURY  SITTINGS  AT  CHATHAM, 

KENT  COUNTY,  1969-1971 


PLACE  OF  PRACTICE  AND  NUMBER  OF 

FIRMS  FROM  EACH  COUNTY  MAKING 

REPRESENTATIONS  IN  THIS  COUNTY 


BREAKDOWN 
OF  REPRESENTATIONS 


Place  of  Practice 


St.  Thomas,  Elgin  County 


Leamington,  Essex  County 


Windsor,  Essex  County 


Caledonia,  Haldimand  County 


Tilbury,  Kent  County 


Wallaceburg,  Kent  County 


Sarnia,  Lambton  County 


London,  Middlesex  County 


Number  of 
firms  with 
cases  listed 


Undefended 
Jury      Non-Jury       divorce 


10 
1 


2 

1 

10 

1 


14 


2 
23 


66 


NUMBER  OF 
REPRESEN- 
TATIONS 
BY  FIRMS 
PRACTISING 

IN  THE 

INDICATED 

COUNTY 


Location  unknown 

9 

- 

17 

42 

59 

Company  Lists 

2 

1 

- 

- 

1 

Brantford,  Brant  County 

1 

- 

1 

- 

1 

21 


Blenheim,  Kent  County 

2 

- 

5 

23 

28 

Chatham,  Kent  County 

13 

10 

158 

248 

416 

Dresden,  Kent  County 

1 

- 

3 

16 

19 

11 


75 


32 


Stratford,  Perth  County 

1 

- 

- 

1 

1 

Guelph,  Wellington  County 

1 

- 

- 

1 

1 

Hamilton,  Wentworth  County 

2 

- 

1 

1 

2 

Toronto,  York  County 

17 

7 

18 

5 

30 

Totals: 

34 

255 

419 

708 

250 


Administration  of  Ontario  Courts 
APPENDIX  IX 


CIVIL  CASES  ON  THE  TORONTO  READY  LIST  AS  OF 

NOVEMBER  15,  1971  INCLUDING  WEEKLY  LIST  AND 

EXCLUDING  UNDEFENDED  DIVORCE  LIST  —  TIME  FROM 

ISSUING  OF  WRIT  TO  PLACING  ON  READY  LIST 


Nature 


Number 
of  cases 


Average  time 
between  issue 

of  writ  to 
setting  down 


Average  time 
from  setting 

down  to 

placing  on 

ready  list 


Average  time 
from  issue 

of  writ  to 
placing  on 

ready  list 


1.  jury 

2.  non-jury 

3.  combined 


258 
1,191 
1,449 


Days 
320 
303 

306 


Days 

242 
222 
226 


1  year,  197  days 
1  year,  160  days 
1  year,  167  days 


APPENDIX  X 

CASES  ON  THE  TORONTO  WEEKLY  LIST 
FOR  THE  WEEK  OF  NOVEMBER  15,  1971 


Nature 


Number 
of  cases 


Average  time 
between  issue 

of  writ  to 
setting  down 


Average  time 
from  setting 

down  to 
placing  on 
ready  list 


Average  time 

from  placing 

on  ready 

list  to 
weekly  list 


Average  time 
from  issue 
of  writ  to 
placing  on 
weekly  list 


1.  jury 

2.  non-jury 

3.  combined 


63 

45 
108 


Days 
336.571 
363.177 
347.657 


Days 

261.761 
306.644 
280.462 


Days 
206.777 
442.911 
305.166 


2  years,  75  days 

3  years,  17  days 
2  years,  203  days 
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COURT  ACCOMMODATION 


SUMMARY 
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D.  Conclusion 

E.  Summary  of  Recommendations 
Appendix  I 

History 


The  historical  development  of  the  financial  responsibility  for  the 
administration  of  justice  in  Ontario  lacks  any  coherent  system  or  design- 
Responsibility  for  the  provision  and  administration  of  some  of  its  aspects 
rested  with  the  Province  and  for  others,  with  local  governments.  Revenue 
derived  from  the  administration  of  the  courts  also  has  always  been  so  em- 
ployed. Until  1968,  the  Province  assumed  no  direct  obligation  for  the 
furnishing  of  court  buildings  and  court  offices  except  in  those  districts  of 
Ontario  without  municipal  organization.1 

With  its  creation  in  1791,  the  Province  of  Upper  Canada  was  divided 
into  four  districts  for  the  purposes  of  the  administration  of  law  and  justice.2 
Legislation  enacted  in  the  following  year  made  provision  for  the  construc- 
tion of  a  goal  and  court  house  in  each  district  and  authorized  the  justices 
of  the  peace  for  each  district  to  approve  all  plans  and  enter  into  contracts 
for  these  purposes.3  The  district  sheriff  was  empowered  to  appoint  and 
discharge  the  keeper  of  the  court  house.  Subsequent  enabling  legislation 
specifically  designated  the  location  for  the  court  houses  and  the  manner  of 
financing  through  a  provincial  loan  to  be  repaid  from  the  collection  of 
district  rates.4 

The  institution  of  the  county  system  and  establishment  of  municipal 
local  government  saw  the  burden  for  erection,  improvement,  and  repair  of 

1For  a  full  treatment  of  the  financial  responsibility  for  the  machinery  of  justice 
see  McRuer  Commission  Report,  866-928  (Report  No.  1,  Vol.  2,  (1968)). 

2Kennedy,  The  Constitution  of  Canada  (2d  ed.)  84. 

3Statutes  of  Upper  Canada  1792,  32  Geo.  Ill,  c.  8. 

4E.g.,  see  Statutes  of  Upper  Canada  1822,  2  Geo.  IV,  c.  21,  as  to  a  court  house 
to  be  built  at  Kingston  for  the  Midland  District;  and  Statutes  of  Upper  Canada 
1823,  4  Geo.  IV,  c.  23,  as  to  the  London  District. 
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court  houses  cast  upon  each  local  municipality.5  This  was  so  despite  the 
assumption  by  the  Province  of  the  costs  of  administration  of  criminal  justice 
in  1846.6  In  those  areas  which  were  virtually  unsettled  and  had  no  form 
of  municipal  organization,  the  Province  assumed  the  full  costs.  In  that  same 
year  the  Law  Society  of  Upper  Canada  entered  into  a  covenant  with  Her 
Majesty  to  provide  buildings  in  Toronto  suitable  to  house  the  Superior 
Courts  of  Law  and  Equity  in  the  Province  "for  all  time  to  come".7  For  this 
purpose  the  Society  borrowed  from  the  Province  the  sum  of  $224,000.  Re- 
payment of  the  loan  was  financed  through  a  special  surcharge  payable  in 
all  proceedings  taken  in  the  Courts  of  Queen's  Bench,  Common  Pleas, 
Chancery  and  Appeal  and  in  the  Practice  Court. 

In  1877  the  duties  of  the  justices  of  the  peace  in  quarter  sessions  with 
respect  to  the  provision  of  facilities  were  transferred  to  the  board  of  audit 
of  each  county  and  the  treasurer  of  the  county  was  directed  to  disperse 
county  funds  according  to  a  fixed  schedule.  The  first  item  of  the  schedule 
included  repair  and  maintenance  of  the  court  house.8  By  this  time  a  pattern 
was  emerging  of  provincial  financial  assistance  to  local  municipalities  to 
assist  in  defraying  some  of  the  expenses  of  the  administration  of  justice  for 
which  the  municipalities  were  responsible.  Although  the  formula  for  assist- 
ance underwent  revision  over  the  years,  the  policy  of  granting  aid,  in  one 
form  or  another,  was  continued  until  1968.9 

By  the  mid-1 960's  the  prevailing  financial  arrangements  were  generally 
as  follows : 

(a)  the  Province  was  responsible  for  the  payment  of  some  salaries 
in  connection  with  the  administration  of  justice; 

(b)  the  municipalities  were  responsible  for  some  salaries; 

(c)  the  Province  was  required  to  make  certain  grants  to  the  muni- 
cipalities; 

(d)  some  costs  and  fees  for  the  administration  of  justice  were  col- 
lected from  convicted  persons;  and 

(e)  certain  fees  levied  on  litigants  and  certain  fines  levied  on  con- 
victed persons  became  part  of  the  general  revenue  available  to 
defray  costs  of  the  administration  of  justice. 

A  number  of  special  Acts  created  specific  obligations  in  relation  to 
court  facilities.  The  Juvenile  and  Family  Courts  Act10  required  each  local 
municipality  to  provide  at  its  own  expense  suitable  court  facilities  for  the 
juvenile  and  family  court  and  all  necessary  court  offices.  The  Magistrates 
Act  authorized  magistrates  to  use  any  courtroom  or  municipal  hall  so  long 


5The  Territorial  Divisions  Act,  C.S.U.C.  1859,  c.  3. 

6SeeC.S.U.C.  1859,  c.  120. 

^C.S.U.C.  1859,  c.  33,  s.  6. 

8 An  Act  Respecting  the  Expenditure  of  County  Funds  in  Certain  Cases,  R.S.O. 
1877,  c.  85. 

9See,  for  example,  An  Act  Respecting  the  Expenses  of  the  Administration  of 
Justice  in  Criminal  Matters,  R.S.O.  1877,  c.  86;  The  Administration  of  Justice 
Expenses  Act,  S.O.  1910,  c.  41;  The  Municipal  Subsidy  Act,  R.S.O.  1937,  c. 
273;  The  Municipal  Unconditional  Grants  Act,  S.O.  1953,  c.  72;  The  Administra- 
tion of  Justice  Expenses  Act,  S.O.  1957,  c.  1. 
iOR.S.O.  I960,  c.  201. 
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as  it  did  not  interfere  with  its  ordinary  use.11  That  Act  required  the  cities 
to  provide  court  facilities  for  the  magistrates  courts.12  Under  The  Municipal 
Act  every  county  was  to  provide  and  maintain  a  county  court  house  which 
was  to  contain  adequate  accommodation  and  the  necessary  equipment  for 
all  provincial  courts  of  justice,  for  the  library  of  the  County  Law  Associa- 
tion and  for  all  offices  connected  with  the  provincial  courts.13  The  Division 
Courts  Act1*  directed  the  local  municipality  in  which  a  Division  Court 
was  held  to  provide  a  courtroom  "not  in  or  connected  with  an  hotel"  and 
other  necessary  accommodation  for  holding  the  court.  A  saving  clause  in 
the  statute  permitted  the  judge  where  no  proper  courtroom  or  other  accom- 
modation was  furnished  to  hold  the  court  in  any  suitable  place  in  the 
division  or  in  any  other  division  in  the  county  in  which  suitable  accommo- 
dation was  provided.  The  Act  further  provided  for  the  financial  arrange- 
ments between  local  municipalities  in  default  in  providing  accommodation 
and  lessees  or  tenants  of  buildings  in  which  courts  were  held.  Special 
provisions  governed  the  Municipality  of  Metropolitan  Toronto.  In  county 
towns,  sittings  were  to  be  in  the  court  house.15  The  Judicature  Act  provided 
that  the  sittings  of  the  High  Court  were  to  be  held  at  the  court  house  of  the 
county,  or  where  accommodation  therein  was  not  available,  at  such  other 
place  in  the  county  as  the  presiding  judge  directed.16 

In  1963,  by  Order-in-Council,  a  Committee  was  appointed  under  the 
chairmanship  of  Lancelot  J.  Smith  to  inquire  into  and  report  on  the  taxa- 
tion and  revenue  system  of  the  Province  of  Ontario.  In  its  report  issued  in 
1967  the  Committee  recommended,  among  other  things,  that  "all  local 
responsibilities  for  the  administration  of  justice  related  to  the  functioning 
of  the  county  courts  .  .  .  and  the  local  responsibility  for  all  other  courts 
be  transferred  to  the  Province  under  arrangements  providing  for 

(a)   an  appropriate  apportionment  of  the  revenue  from  fines  between 
the  municipalities  and  the  Province  . .  ."17 

The  Committee  briefly  dismissed  the  local  government  role  as  "menial" 
and  concluded  that  the  administration  of  justice  "warrants  provincial  rather 
than  local  administration  to  ensure  that  uniformity  and  impartiality  are 
maintained".18 

The  McRuer  Commission  Report,  submitted  in  the  subsequent  year, 
reinforced  this  position: 

One  hundred  years  ago  the  central  government  of  the  Province 
could  not  assume  a  strong  and  effective  administrative  position.  The 
Province  was  sparsely  populated,  commerce  was  localized,  cities  and 
towns  were  poorly  linked  together  by  inferior  modes  of  transportation 
without  the  benefit  of  telephone  and  telegraphic  communications.  Most 

"R.S.O.  1960.  c.  226,  s.  13. 

vibid.  s.  19. 

iaR.S.O.  1960,  c.  249,  ss.  355,  360.  For  provisions  governing  separated  cities  or 
towns  see  s.  363.  Special  provisions  relating  to  the  Municipality  of  Metropolitan 
Toronto  were  contained  in  The  Municipality  of  Metropolitan  Toronto  Act,  R.S.O. 
1960,  c.  260. 

14R.S.O.  1960,  c.  110,  s.  8. 

l  -Ibid.  s.  9. 

ir-R.S.O.  1960,  c.  197,  s.  46(5). 

17 Report  of  the  Ontario  Committee  on  Taxation,  Vol.  II,  c.  9,  para.  95  (1967). 

1  Nhid.  para.  92. 
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of  the  administrative  services  of  government  had  to  be  performed  on 
the  local  level,  not  only  because  local  government  was  then  the  most 
effective  and  efficient  mode  of  government,  but  because  it  was  part  of 
the  parochial  philosophy  of  that  generation. 

As  nineteenth  century  conditions  passed  and  twentieth  century 
conditions  developed,  much  of  the  parochial  philosophy  of  the  nine- 
teenth century  still  prevailed.  The  cause  may  not  be  readily  apparent, 
but  what  is  clear  is  that  the  Legislature  had  no  clearly  defined  objec- 
tives in  the  field  of  financial  responsibility  for  the  administration  of 
justice.  The  result  is  that  many  of  the  principles  and  practices  of  1867 
still  remain.  Since  there  has  been  no  clearly  defined  pattern  of  legisla- 
tion, what  exists  today  is  the  result  of  many  ad  hoc  solutions  made  to 
problems  as  they  arose.  Our  statutory  analysis  shows  that,  with  the 
exception  of  the  provisional  judicial  districts,  we  are  left  with  a  dual 
responsibility  for  the  payment  of  the  costs  of  administering  justice. 
This  responsibility  is  characterized  by  confusion,  inconsistency  and 
inequality,  with  no  rational  basis  to  justify  it  other  than  the  nineteenth 
century  philosophy  of  local  responsibility.  Clearly  the  practices  and 
philosophies  suitable  in  1867,  which  have  been  carried  over  to  1967, 
are  quite  irrelevant  to  the  needs  of  present-day  society. 

Is  the  administration  of  justice  today  truly  a  local  matter?  We 
think  it  is  not.  It  is  the  view  of  this  Commission  that  the  entire  Prov- 
ince benefits  from  the  protection  granted  by  the  law  and  from  its  effi- 
cient administration,  and  likewise  the  entire  Province  suffers  from  its 
inefficient  administration.  .  .  ,19 

The  administration  of  justice  in  its  widest  sense  has  passed  from 
being  something  of  merely  local  concern  to  a  matter  of  general  con- 
cern. The  provision  of  adequate  and  proper  facilities  to  efficiently  and 
effectively  administer  justice  is  the  common  concern  and  right  of  every 
citizen  of  the  Province.  .  .  .20 

Some  municipalities  are  more  affluent  than  others.  The  result 
has  been  that  some  communities  are  able  to  provide  proper  accommo- 
dation for  the  courts  and  jails,  while  in  other  communities  facilities  are 
not  only  inadequate  but  such  that  they  demean  the  administration  of 
justice.21 

In  1968,  legislation  came  into  force  shifting  the  total  burden  for  the 
costs  of  the  administration  of  justice  to  the  Province.22  "Administration  of 
justice"  was  defined  to  mean  inter  alia  the  provision,  maintenance  and  oper- 
ation of  the  courts  of  justice  of  the  Province,  including  the  Division  Courts 
(now  the  Small  Claims  Courts),  the  juvenile  and  family  courts  (now  the 
Provincial  Courts  (Family  Division) )  and  the  Magistrates  Courts  (now  the 
Provincial  Courts  (Criminal  Division) ).  The  implementation  of  the  transfer 
consisted  of  three  administrative  stages. 


19McRuer  Commission  Report,  920-21  (Vol.  2,  (1968)). 

20 1 bid.  924. 

21/&W.  925. 

22The  Administration  of  Justice  Act,  S.O.  1968,  c.  1,  s.  1. 
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First,  was  the  incorporation  into  the  Ontario  public  service  of  munici- 
pal staffs  engaged  in  the  administration  of  justice  and  the  operation  of 
municipal  and  county  jails. 

The  second  phase  was  the  restructuring  of  the  collection  and  payment 
of  fine  and  fee  revenue,  payment  of  a  per  capita  grant  to  represent  an  ap- 
portionment of  revenue  from  fines  levied  under  federal  or  provincial 
legislation,  the  assumption  of  costs  of  administration  of  the  courts  and 
the  withdrawals  from  the  municipalities  of  certain  grants. 

The  third  phase  was  the  assumption  by  the  Province  of  the  responsi- 
bility for  providing  accommodation  required  for  the  administration  of 
justice.  An  interdepartmental  committee  determined  that  premises  required 
for  administration  of  justice  would  fall  within  three  categories: 

( 1 )  completely  separated  buildings  used  exclusively  for  administration 
of  justice  purposes  which  would  be  acquired  by  the  Province  for 
nominal  consideration; 

(2)  county  or  municipal  buildings  in  which  administration  of  justice 
functions  shared  the  accommodation  with  local  administrations 
and  for  which  the  Province  would  enter  into  a  shared  accommo- 
dation agreement;  and 

(3)  commercial  premises  in  which  space  was  leased  for  administration 
of  justice  purposes  and  for  which  the  Province  would  assume  the 
leases. 

Negotiations  were  commenced  on  the  basis  that  the  Province  would 
pay  all  the  maintenance  and  operational  costs  of  buildings  falling  within 
the  first  two  categories,  including  the  assumption  of  debenture  debt  pay- 
ments, but  not  including  any  other  compensation.  Experience  proved  this 
scheme  inequitable  and  unfair  to  those  municipal  governments  which  did 
not  have  an  outstanding  debenture  debt.  A  formula  based  on  a  payment 
of  $1.00  per  square  foot  of  usable  space  above  grade  and  50^  below  grade, 
payable  each  year  for  10  years,  was  then  devised  to  provide  a  more 
equitable  compensation  to  those  municipalities  which  did  not  have  an 
outstanding  debenture  debt.  The  Province  agreed  to  assume  all  liabilities 
and  in  turn  acquired  all  assets  including  all  furniture,  furnishings  and 
movable  equipment,  without  additional  compensation.  All  of  these  provi- 
sions became  effective  on  January  1,  1968. 

The  Department  of  Public  Works,  with  the  primary  responsibility  for 
effecting  the  takeover,  appointed  a  Special  Projects  Task  Force  under  the 
direction  of  Mr.  D.  E.  Jamieson,  now  Assistant  Deputy  Minister,  Ministry 
of  Government  Services. 

The  magnitude  of  the  task  has  been  described  to  us  as  follows: 

With  regard  to  county  buildings,  in  the  main,  these  were  old  and 
established,  many  being  built  around  1850  and  the  building  had  its 
own  peculiar  significance  to  the  population  in  its  area.  Thus,  the 
question  of  changeover  of  responsibility  involved  also  a  relinquishing 
of  responsibility  and  those  who  had  the  responsibility  up  till  this  time 
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viewed  with  a  certain  amount  of  alarm  the  possibility  of  losing  some 
control  or  power.  We  mention  this  because  in  dealing  with  these  old 
established  centres  it  was  not  merely  a  question  of  conducting  a  real 
estate  transaction.  Emotions  and  feelings  were  involved  and  great 
care  had  to  be  taken  in  the  handling  of  these  changeovers. 

As  regards  municipalities,  one  of  the  problems  was  that  the 
economical  thing  for  the  local  authority  to  do  was  to  provide  court 
facilities  in  a  building  which  was  designed  primarily  for  council 
offices,  police  stations  or  a  combination  of  both.  We  cannot  help  but 
feel  that  those  involved  in  dispensing  justice  for  the  provincial  courts 
would  prefer  not  to  have  courts  in  such  buildings.  In  the  main, 
Government  Services  policy  appears  to  take  notice  of  this  requirement. 

As  soon  as  the  local  authorities  realized  that  the  Province  was 
responsible,  the  Special  Projects  Unit  was  deluged  with  requests  for 
repairs,  equipment,  space  and  other  facilities.  It  could  be  said  that 
this  small  force  dealt  with  these  requirements  in  a  similar  manner  to 
that  of  dealing  with  brush  fires  —  where  there  was  trouble  they  tried 
to  cope  with  it.  The  Special  Projects  Unit  had  to  struggle  with  these 
problems  while  in  the  process  of  effecting  the  enormous  takeover  of 
the  court  facilities. 

In  1970  the  Special  Projects  Unit  was  phased  out  and  the  Min- 
istry of  Government  Services  continued  with  the  programme  of 
assuming  responsibility. 

B.     Adequacy  of  Facilities 

At  the  outset  of  this  Project  we  sought  to  make  an  assessment  of  the 
adequacy  of  existing  facilities  from  a  purely  functional  standpoint.  We 
were  fortunate  in  enlisting  the  services  of  what  was  then  the  Planning 
Branch  of  the  Department  of  Public  Works  in  conducting  a  field  survey 
throughout  Ontario  of  the  facilities  provided  for  all  courts  except  the  Small 
Claims  Courts.  The  survey,  commenced  in  July,  1971,  was  conducted  by 
the  Department  of  Public  Works  under  the  direction  of  the  Supervisor  of 
the  General  Planning  Section.  For  easy  reference,  the  Province  was  divided 
into  the  five  regions  employed  at  that  time  for  planning  purposes:  Central 
Region,  Northern  Region,  Eastern  Region,  Southwestern  Region  and 
Metro  Toronto  Region.  Each  region  was  comprised  of  several  counties,  as 
follows : 

Region 
Central 


County 

Population  (000) 

Halton 

179 

Muskoka 

28 

Ontario 

186 

Peel 

233 

Simcoe 

153 

York  (excluding  Metro  Toronto) 

158 

937 
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Region 

County 

Population  (000) 

Northern 

Algoma 
Cochrane 

105 
79 

Kenora 

33 

Manitoulin 

7 

Nipissing 
Parry  Sound 
Rainy  River 
Sudbury 
Temiskaming 
Thunder  Bay 

68 
24 
22 

169 
42 

134 

683 

Eastern 

Frontenac 

91 

Hastings 
Lanark 

92 
39 

Leeds  &  Grenville 

72 

Lennox  &  Addington 
Northumberland  &  Durham 

27 
92 

Ottawa-Carleton 

448 

Peterborough 
Prescott  &  Russell 

84 
42 

Prince  Edward 

20 

Renfrew 

79 

Stormont,  Dundas  &  Glengarry 
Victoria  &  Haliburton 

94 

43 

1,223 

Southwestern 

Brant 

87 

Bruce 

43 

Dufferin 

20 

Elgin 
Essex 

63 
293 

Grey 

Haldimand 

65 
31 

Huron 

50 

Kent 

97 

Lambton 

110 

Middlesex 

269 

Niagara  (North) 
Niagara  (South) 
Norfolk 

[  338 
53 

Oxford 

77 

Perth 

61 

Waterloo 

254 

Wellington 
Wentworth 

104 
388 

2,403 

Metro  Toronto 

1,988 
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The  field  survey  inventory  listed  such  features  as  the  number  of  court 
buildings,  the  number  of  courtrooms,  offices  and  ancillary  rooms  therein, 
the  adequacy  of  such  facilities  in  terms  of  size  and  suitability,  other  users  of 
the  building,  etc.  A  summary  of  some  of  the  data  collected  appears  in 
Table  I  —  Summary  of  1971  Survey  of  Court  Facilities. 

TABLE  I 

SUMMARY  OF  1971  SURVEY  OF  COURT  FACILITIES 


CENTRAL 


Cty. 
Sup. 
Surr. 


P.C. 

(CD.) 


P.C. 

(F.D.) 


NORTHERN 

Dist. 
Sup. 
Surr.  (CD.) 


Number  of  Court  Facilities  (plus  related  offices) 
Jury  Courtrooms 
Non-jury  Courtrooms 
Lacks  Chambers  (i.e.,  motions  room) 

Other  Courtroom  Uses: 
Judicial 
Non-judicial 
None 

Other  Occupants  of  the  Building : 
Justice  Only 
Other 
None 

Holding  or  Detention  Areas  (where  applicable) : 
In  the  Court  facility 
Outside  the  Court  facility 
None 

Location  of  Lock-up  Facilities: 
In  the  Court  Building 
Within  Same  Population  Centre 
In  Another  Population  Centre 

Premises: 
Owned 
Shared 
Leased 

Court  Facilities  Shared  with  Police 

Facilities  on  a  Per  Diem  Rate 

Total  Number  of  Personnel 

Parking: 
Good 
Fair 
Poor 

Improvements  since  takeover: 
New  Construction 
Renovations 


75 


26 

5 

31 


17 
9 


1 
23 

2 


23 
3 


20 

5 

1 


1 

8 

17 

4 

7 

95 


12 
5 
9 


14 

4 

15 


10 
4 


2 
10 

2 


2 
4 
8 

4 

2 
25 

9 
2 

3 


11(3) 
10 

6  53 

8 


11 


10 

1 


110 


53(4) 


44 
8 
5 


22 
35 


25 
28 


25 
21 

7 


20 
6** 
31 

15 

11 

92 


25 
18 
14 


(F.D.) 


47 

47 


41 


20 

25 

2 


16 

30 

1 


17 
13 

5 


21 

5 

21 


29 


21 
15 
11 


♦Six  motions  rooms  available  for  all  County  Court  judges. 
*  *  Includes  two  rent  free. 
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TABLE  I — continued 
SUMMARY  OF   1971   SURVEY  OF  COURT  FACILITIES 


EASTERN 

SOUTHWESTERN 

METRO  TORONTO 

Cty. 

Sup. 
Surr. 

(CD.) 

(F.D.) 

Cty. 
Sup. 
Surr. 

(CD.) 

(F.D.) 

Cty. 

(CD.) 

(F.D.) 

Sup. 

Surr. 

13 
10 
15 

2 

41 
41 

30 

32 

18(2) 

25 

11 

1 

53(1) 
64 

23(2) 

23 

1(2) 

8 

1 
* 

6(2) 
40 

2 
8 

2(2) 
9 
10 

1 

13 

28 
10 

3 

27 
3 

18 

14 
26 
13 

20 

3 

1 

6 

2 

2 

1 

8 
5 

8 
32 

1 

8 
22 

2 
18 

4 

48 

2 

6 

18 
1 

1 
2 

8 

2 

4 

1 

2 
11 

21 
20 

16 
14 

7 
11 

38 
12 

3 

9 

4 

10 

1 

6 

2 

1 
1 

N/A 
N/A 
N/A 

3 
8 

2 

18 

15 

8 

14 

10 

6 

10 
8 

30 

17 

6 

11 
5 
6 

1 

6 

2 

1 
1 

N/A 
N/A 
N/A 

3 
8 

2 

1 

5 

35 

2 

9 

19 

3 

14 

1 

1 
12 
40 

1 
11 
11 

3 

1 
3 
4 

1 
1 

2 
2 

1 

- 

9 

4 

- 

12 

5 

- 

2 

- 

- 

- 

- 

6 

4 

- 

17 

- 

- 

- 

- 

- 

- 

139 

165 

78 

285 

236 

102 

225 

321 

89 

196 

14 

8 
2 
3 

20 

14 

7 

16 
11 

3 

4 
6 

8 

23 
20 
10 

5 
9 
9 

1 

1 
4 
3 

2 

4 

1 

2 

1 
1 

1 
1 

4 

1 
1 

3 

- 

4 

1 

1 

- 
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Some  general  impressions  garnered  by  those  conducting  the  on-site 
inspections  give  a  helpful  overview  of  present  conditions: 

The  county  court  houses,  of  course,  also  housed  the  county 
administration  but  they  were  primarily  court  houses  for  the  adminis- 
tration of  justice.  They  also  became  the  focal  point  in  the  county 
for  all  things  political  and  social. 

The  court  houses  of  the  mid-1 800's  were  huge  buildings  for 
their  day,  marvellously  well-built,  indescribably  bad  in  their  interior 
planning  and  covered  with  all  sorts  of  Victorian  architectural  em- 
bellishments on  the  exteriors.  But  almost  invariably,  they  had  an  air 
of  solemn  dignity  about  them  which  in  many  cases  still  exists. 

Responsibility  for  providing  accommodation  for  magistrates' 
courts  may  have  been  either  that  of  the  county  or  a  local  municipality. 
Such  courts  are  usually  established  in  municipal  buildings  but  we  have 
found  them  in  church  halls,  Royal  Canadian  Legion  Halls,  court 
house  basements  and  commercial  buildings.  The  Juvenile  and  Family 
Courts  grew  like  Topsy  and  were  nobody's  child.  The  accommodation 
for  these  Courts  is,  if  possible,  worse  than  any  other  in  the  Province. 

Most  of  the  satellite  courts  were  housed  in  makeshift  quarters 
which,  in  most  cases,  was  due  to  lack  of  other  accommodation 
available.  In  the  main,  they  proved  to  be  inconvenient  and  unsuitable, 
lacking  the  dignity  essential  to  the  judicial  process.  For  example,  hold- 
ing court  from  a  stage  in  a  village  hall  with  the  judge  having  to 
change  in  the  wings  could  be  said  to  lack  a  certain  amount  of  decorum. 
Lawyers  and  their  clients  are  also  at  a  disadvantage  because  there  are 
rarely  private  rooms  available  for  discussion;  areas  in  which  to  hold 
persons  are  rarely  provided  and  such  facilities  as  cloakrooms,  waiting 
rooms,  public  toilet  facilities  as  well  as  separate  ones  for  the  judge  are 
inadequate  or  do  not  exist. 

Many  buildings  were  never  intended  to  be  used  by  the  courts, 
so  they  lack  many  of  the  facilities  needed  for  the  proper  administra- 
tion of  justice,  such  as  holding  areas,  witness  rooms,  public  waiting 
rooms,  etc.  Some  facilities  are  over-utilized  in  that  several  courts  are 
competing  for  the  use  of  the  same  courtroom.  This  can  result  in 
delays  and  confusion.  It  is  unfortunate  if  both  sides  are  ready  to 
proceed  but  cannot  because  court  facilities  are  unavailable.  Other 
facilities  are  under-utilized. 

Seldom  are  the  buildings  used  solely  for  court  functions;  often 
the  premises  are  also  used  by  the  police,  which  creates  an  impression 
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in  the  public  mind  that  the  court  is  a  police  court.  It  also  results  in 
congestion  on  court  days.  It  is  inconvenient  when  the  holding  areas 
for  the  accused  are  outside  the  court  building  and  most  unsatisfactory 
when  they  are  non-existent.  Likewise,  the  situation  is  far  from  satis- 
factory when  the  accused  must  be  held  overnight  in  a  police  lock-up 
some  30  miles  away  from  the  court  building. 

There  are  other  problems  as  well.  In  almost  all  cases,  the  park- 
ing facilities  are  used  by  persons  other  than  those  connected  with  the 
courts.  In  the  courtrooms  and  judges  chambers,  the  seating  capacity  is 
often  less  than  what  is  required  and  overcrowding  is  common. 

In  the  Summary  of  the  1971  Survey  of  Court  Facilities  special 
mention  was  made  of  the  poor  facilities  in  the  northern  region. 
Another  fact  that  seemed  evident  was  the  seemingly  different  treat- 
ment of  the  provision  of  court  facilities  in  the  northern  region.  The 
Provincial  Criminal  judges  had  to  travel  over  rough  roads  to  make- 
shift courts  which  were  accommodated  in  such  places  as  Legion  Halls, 
Masonic  Halls  and  Lands  and  Forests  buildings.  These  buildings  often 
were  far  too  large  in  which  to  conveniently  hold  court.  In  many 
cases  they  were  rented  on  a  per  diem  rate  and  had  no  provision  for 
any  special  justice  needs.  Air  conditioning,  when  mentioned  'up 
north',  invariably  becomes  a  source  of  amusement.  It  appears  that 
sometime  in  the  past  someone  in  a  responsible  position  in  Toronto 
decided  that  anywhere  north  of  Barrie  or  some  such  town  was  in  a 
cold  region  that  would  not  require  air  conditioning.  Whether  this  is 
the  reason  that  air  conditioning  is  inadequate  in  the  northern  region 
in  95%  of  the  buildings  in  which  courts  are  held,  we  cannot  say. 

Many  of  the  inadequacies  of  the  court  accommodations  fall  into 
the  category  of  space-quality  problems.  These  are  the  features  of 
the  court  facilities  that  most  readily  and  most  dramatically  come  to 
the  attention  of  those  using  the  courts.  When  a  witness  has  to  be 
interviewed  in  a  crowded,  noisy  hallway  or  a  judge  has  to  constantly 
interrupt  the  courtroom  proceedings  until  the  roar  of  traffic  outside 
subsides,  a  very  unfavourable  impression  of  the  judicial  system  is 
created.  Such  deficiencies  reflect  badly  on  the  calibre  and  importance 
of  the  proceedings. 

The  major  space-quality  problems  of  the  court  facilities  are  sum- 
marized in  Table  II  —  Space-Quality  Problems  of  Court  Accommodations. 
As  the  Table  indicates,  at  least  one-half  of  the  court  facilities  require 
improvements  or  new  facilities  altogether,  if  the  needs  of  the  community  are 
to  be  met. 
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TABLE  II 

SPACE-QUALITY  PROBLEMS  OF  COURT  ACCOMMODATIONS 


CENTRAL 

P.C.       P.C. 
Cty.      (CD.)    (F.D.)      Sup. 


Suit. 


NORTHERN 

P.C.       P.C. 
Cty.      (CD.)    (F.D.)      Sup.      Surr. 


Insufficient  Office  Space 

1 

3 

1 

- 

- 

3 

4 

3 

3 

4 

Inadequate  Courtroom  Space  or  Size 

- 

- 

- 

— 

— 

- 

10 

7 

- 

— 

Insufficient  Storage  Space 

1 

4 

1 

1 

2 

- 

- 

- 

- 

1 

Inadequate  Auxiliary  Rooms: 

A — For  Court  Personnel 

2 

3 

2 

— 

— 

2 

6 

2 

- 

— 

B— For  the  Public 

- 

3 

1 

- 

- 

2 

3 

2 

1 

1 

Washroom  Facilities: 

A — None 

— 

— 

— 

— 

— 

- 

— 

— 

_ 

B — Unsatisfactory 

- 

- 

- 

- 

- 

1 

- 

- 

- 

Detention  Facilities 

A — None 

— 

1 

— 

— 

— 

— 

— 

— 

— 

B — Inadequate 

- 

- 

- 

- 

- 

- 

- 

- 

- 

- 

Air  Conditioning  Problems 

3 

11 

6 

3 

3 

10 

55 

44 

10 

10 

Poor  Ventilation,  Lighting 

or  Acoustics 

- 

1 

- 

- 

— 

2 

2 

- 

- 

Poor  Heating  System 

- 

2 

- 

- 

- 

1 

1 

- 

- 

Noisy 

1 

- 

- 

1 

1 

- 

3 

1 

- 

- 

Building  Old  —  General  Disrepair 

—  Inadequate  Generally 

— 

1 

1 

— 

— 

1 

2 

2 

1 

1 

No  Space  —  Quality  Problems 

1 

10 

7 

4 

3 

8 

32 

33 

6 

6 

Space  Quality  Problems 

5 

16 

7 

2 

3 

6 

25 

14 

5 

5 

Copies  of  the  survey  from  which  our  summaries  have  been  taken  have 
been  delivered  to  the  Ministry  of  the  Attorney  General  and  a  copy  has 
been  retained  by  the  Ministry  of  Government  Services.  Now  for  the  first 
time  the  administration  has  at  its  disposal  a  full  and  detailed  account  of  the 
facilities  which  are  available  and  the  condition  which  they  are  in. 

As  previously  mentioned,  the  Small  Claims  Courts  were  not  included 
in  the  inventory.  Information  with  respect  to  them  was  elicited  by  means 
of  a  questionnaire  which  we  prepared  with  the  assistance  of  the  Department 
of  Public  Works  for  completion  by  the  clerks  of  all  Small  Claims  Courts. 
Data  was  returned  from  some  69%  of  the  court  offices.  It  conveys  a 
general  impression  only  of  the  courts'  accommodation  and  the  financial 
arrangements  therefor.  Of  the  102  courts  responding  to  the  inquiry,  49% 
conduct  court  in  premises  leased  by  the  Province,  and  21%  conduct  court 
in  facilities  owned  by  the  Province.  Seven  of  the  Courts  rent  the  premises 
they  use  on  a  per  diem  basis;  three  pay  rent  calculated  by  the  number  of 
sittings  of  the  court.  The  Provincial  Court  facility  is  used  in  nine  locations, 
whereas  58  Small  Claims  Courts  conduct  their  sittings  in  the  local  muni- 
cipal building,  usually  in  the  Town  Hall  or  the  Council  Chambers.  The 
remaining  Small  Claims  Courts  have  to  content  themselves  with  premises 
that  are  often  makeshift  and  unsuitable  for  their  purposes.  These  premises 
range  from  Masonic  Lodges,  Canadian  Legion  Halls  and  an  Elks  Lodge  to 
a  factory  and  library.  In  one  location,  a  private  home  is  used;  in  another, 
a  furniture  store.  Church  halls  and  community  centres  are  also  utilized. 
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TABLE  II — continued 
SPACE-QUALITY  PROBLEMS  OF  COURT  ACCOMMODATIONS 


EASTERN 

SOUTHWESTERN 

METRO  TORONTO 

Cty. 

P.C. 

(CD.) 

P.C. 

(F.D.) 

Sup. 

Surr. 

Cty. 

P.C 

(CD.) 

P.C 
(F.D.) 

Sup. 

Suit. 

Cty. 

P.C 

(CD.) 

P.C. 

(F.D.) 

Sup. 

Surr. 

3 
2 
1 

4 
2 
1 

3 
2 

1 

1 

1 

6 

3 

2 

3 
11 

6 

4 

2 

6 
1 

2 

6 

1 

2 

— 

1 

2 

1 

— 

5 
3 

7 
3 

5 
4 

2 

2 

— 

2 
3 

- 

- 

- 

1 

— 

— 

- 

- 

2 

1 

- 

- 

- 

1 

4 

- 

2 

2 

- 

- 

- 

- 

- 

1 

1 

3 

1 

1 

3 

1 

- 

- 

- 

1 

- 

- 

- 

10 

35 

22 

10 

10 

13 

32 

11 

13 

13 

- 

4 

- 

- 

- 

1 

2 

2 

1 

1 

1 

1 
1 
2 

- 

1 

1 

- 

1 
1 

- 

- 

- 

1 

2 

- 

1 

1 

1 

1 

1 

1 

- 

- 

- 

- 

- 

2 

- 

- 

- 

3 

- 

3 

1 

1 

- 

1 

- 

- 

- 

2 

24 

15 

7 

7 

5 

27 

10 

5 

5 

3 

4 

- 

3 

1 

11 

17 

15 

6 

6 

15 

27 

15 

13 

13 

- 

4 

2 

1 

- 

One  Small  Claims  Court  shares  premises  with  none  other  than  a  funeral 
parlour.  As  this  particular  survey  so  strikingly  revealed,  few  of  the  Small 
Claims  Courts  are  housed  in  adequate  or  suitable  premises. 


C .     Planning  for  the  Future 


Since  1968,  building  improvements  have  been  made  to  some  40  court 
facilities  and  almost  all  buildings  needed  minor  repairs.  In  some  cases 
new  premises  were  planned  and  constructed  and  in  others  more  suitable 
permanent  accommodation  had  to  be  found.  Leasing  arrangements  had  to 
be  renewed  or  renegotiated  for  more  than  50  court  buildings.  Some  court 
buildings  required  extensive  renovation  and  repairs.  During  1971-72 
interior  decorating  projects  were  undertaken  in  approximately  30  centres. 
Table  III  illustrates  to  some  extent  the  scope  of  improvements  planned  for 
the  year  1973-74. 

In  late  1971  the  then  Department  of  Public  Works  and  the  then  De- 
partment of  Justice  approved  certain  space  quantity  standards  which  had 
been  developed  by  the  Planning  Branch  and  Design  and  Construction 
Branch  of  the  Department  of  Public  Works23  in  consultation  with  the  De- 
partment of  Justice.  They  were  designed  as  guidelines  to  meet  present  and 

23The  Standards  applicable  to  court  administration  facilities  as  amended  to  De- 
cember 1 972  appear  as  Appendix  I  to  this  chapter. 
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future  space  requirements  and  at  the  same  time  to  conform  to  budgetary 
limitations.  No  doubt  the  existence  of  the  standards  will  contribute  to  more 
uniformity  of  facilities  throughout  the  Province.  As  may  be  seen,  however, 
they  lack  a  qualitative  element.  We  make  no  comment  on  the  suitability  of 
the  standards  for  the  purposes  designated.  That  is  a  matter  for  ongoing 
analysis  and  review.  We  do,  however,  draw  attention  to  the  omission  from 
the  standards  of  any  expression  of  the  principles  and  policies  upon  which 
they  are  based.  In  our  view  it  is  important  that  expression  be  given  to 
these  underlying  principles.  For  example,  what  considerations  should 
govern  the  decision  as  to  the  suitability  of  other  occupants  to  share  facili- 
ties? How  is  the  "open  court"  principle  to  be  reflected  in  designation  of 
space  provided  for  spectators,  etc? 

TABLE  III 

MINISTRY  OF  GOVERNMENT  SERVICES 

Cost  Estimates  Budget  1973-74  for  Court  Facilities 

Premises 
Appropriation     Leased  Shared  Owned 

Major  Capital  Works  Programme 
(includes  architects'  fee) 

Realty  Services 

Property  Management  (operational 
maintenance,  horticulture  and 
housekeeping) 

Property  Management  (repairs) 

$7,779,000       $3,937,763       $2,489,895       $3,763,199 


*  Budget  for  257  buildings 

The  physical  accommodations  for  the  administration  of  justice  should 
not  be  regarded  as  mere  trappings.  They  are  symbolic  of  law  and  justice 
and  play  a  significant  role  in  the  respect  that  the  public  has  for  the  law  and 
legal  institutions.  Legislative  recognition  of  this  was  given  in  the  former 
Division  Courts  Act  which  specified  that  the  court  was  not  to  be  held  "in 
conjunction  with  an  hotel".24 

The  Canadian  Committee  on  Corrections  reported  on  this  aspect  of 
the  administration  of  the  Magistrates  Courts  (now  the  Provincial  Courts 
(Criminal  Division))  in  1969.  The  Committee's  comments,  which  we  believe 
bear  reproducing  in  their  entirety,  give  an  insight  into  the  pervasive  atmos- 
phere created  by  the  physical  facilities  for  those  courts. 

THE  COURT:  ITS  LOCATION  AND  CONSTRUCTION 

The  court  should  not  be  confused  with  the  police  station. 

The  relationship  between  the  police  and  the  courts  —  in  particu- 
lar the  proximity  of  the  magistrates'  courts  to  the  police  station  —  has 


$7,779,000 

$3,450,000* 

$2,042,595 

$1,862,664 

70,873 

447,300 

1,487,035 

416,890 

— 

413,500 

^The  Division  Courts  Act,  R.S.O.  1960,  c.  110,  s.  8. 
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caused  great  concern  in  many  jurisdictions  throughout  Canada.  Prac- 
tice varies  from  province  to  province,  from  municipality  to  munici- 
pality within  the  province,  and  from  court  to  court  within  the 
municipality.  For  example,  in  most  of  the  principal  cities  of  Canada, 
the  police  and  the  magistrates'  courts  occupy  the  same  building,  some- 
times euphemistically  described  as  a  "public  safety  building".  In 
other  jurisdictions,  on  the  other  hand,  an  attempt  has  been  made  to 
keep  the  police  station  and  the  court  building  separate. 

Most  will  agree  that  this  separation  is  desirable;  the  key  question 
is,  how  separate  should  they  be?  The  general  principle  should  be 
sufficient  separation  of  the  courts  and  the  police  to  ensure  that  the 
public  does  not  confuse  their  roles  and  will  be  aware  of  their  mutual 
independence. 

A  great  number  of  factors  will  effect  the  creation  of  such  an 
impression:  the  physical  proximity  of  the  police  station  and  the  court 
building;  whether  the  court  is  referred  to  as  a  "police  court"  (and 
until  recently  some  courts  were  officially  so  designated);  control  of 
the  administration  of  the  courts  by  the  same  municipal  body  which 
controls  the  police;  whether  the  court  clerk  and  the  other  court 
officials  are  police  officers;  whether  there  is  a  common  entrance  to  the 
police  station  and  the  court  (and  whether  there  is  a  sign  or  other  indi- 
cation on  the  outside  of  the  building  that  there  is  a  court  inside); 
the  existence  of  other  public  buildings  in  the  same  area;  and  many 
other  factors,  some  subtle  and  some  obvious. 

No  single  factor  by  itself  will  be  decisive;  their  cumulative  effect 
is  the  important  consideration.  Physical  separation  is  probably  essen- 
tial. Without  it,  it  is  almost  impossible  to  prevent  at  least  some 
members  of  the  public  from  confusing  the  law  enforcement  and  ad- 
judicative aspects  of  the  administration  of  justice.  The  main  argument 
in  favour  of  having  the  police  and  the  courts  together  is  that  it  is 
more  efficient  for  the  police  and  thus  decreases  public  expenditure  of 
funds.  But  with  a  well-regulated  system  of  court-liaison  officers  and 
a  properly  organized  method  of  scheduling  cases,  the  amount  of  time 
lost  can  be  cut  to  a  minimum.  And  if  steps  are  taken  to  remove  the 
offence  of  drunkenness  from  the  courts,  the  saving  in  cost  will  be 
further  increased.  Of  course,  it  is  not  necessary  for  the  courts  to  be 
widely  separated  from  the  police;  provided  that  the  effect  of  separation 
is  maintained,  they  can  be  adjacent  buildings,  particularly  if  there  are 
other  public  buildings  in  the  same  area. 

It  is  not  just  physical  proximity  which  must  be  examined,  but 
the  total  relationship  between  the  courts  and  the  police.  To  insist  on 
physical  separation  and  yet,  for  example,  to  permit  the  police  to 
control  the  functioning  of  the  court  may  accomplish  very  little. 

Having  all  the  criminal  courts  in  one  structure  would  enable  the 
magistrates  to  have  contact  with  other  members  of  the  judiciary, 
would  give  them  access  to  a  better  library  than  is  usually  available  in 
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the  magistrates'  courts,  and  would  be  more  convenient  for  the  other 
participants,  such  as  lawyers  and  police,  who  now  appear  in  both  the 
higher  and  lower  courts.  Moreover,  a  central  lockup  would  be  much 
more  workable  if  all  criminal  courts  were  in  one  building. 

The  physical  facilities  should  be  such  as  to  provide  that  degree  of 
dignity  which  is  necessary  to  maintain  respect  for  the  law  and 
and  the  administration  of  justice. 

Most  of  the  magistrates'  courts  in  Canada  are  badly  designed 
and,  in  the  larger  centres  at  least,  are  over-crowded.  The  McRuer 
Report  states  that  the  accommodation  provided  "in  many  cases  is 
very  unsatisfactory"  (Report  No.  1  (1968)  p.  526);  and  one  practi- 
tioner has  observed  that  "many  of  our  magistrate's  courts  resemble 
factory  lunch  rooms"  (Virtue,  Survey  of  Metropolitan  Courts:  Final 
Report  (1962)). 

Perhaps  the  first  obvious  deficiency  in  design  is  the  too  common 
difficulty  of  finding  the  specific  courtroom  one  is  looking  for  —  as- 
suming that  one  has  found  the  proper  court  building.  In  many  cases 
there  are  no  visible  directions  when  one  enters  the  building.  When 
there  is  more  than  one  courtroom  in  which  a  case  might  be  tried,  it  is 
usually  difficult  to  decipher  the  posted  court  list,  particularly  when 
there  are  a  great  many  other  persons  crowded  around  the  area  where 
the  list  is  posted. 

Little  need  be  said  about  the  necessity  for  adequate  lighting,  ven- 
tilation and  acoustics.  The  latter  two  are  interrelated  because  in  many 
courts  the  only  way  of  providing  any  ventilation  (a  need  usually 
extreme  because  of  the  large  number  of  persons  in  the  courtroom)  is 
to  open  the  windows,  bringing  in  outside  noise  and  making  it  difficult 
to  hear  what  is  going  on  inside  the  courtroom.  This  is  a  choice  faced 
by  many  courts:  whether  to  hear  or  to  breathe.  All  courts,  should,  of 
course,  have  effective  air-conditioning;  and  outside  noise  and  visual 
distractions  should  be  eliminated  either  by  constructing  the  courts  in 
the  centre  of  the  building,  or  at  least  by  placing  the  courts  in  that  part 
of  the  building  which  is  away  from  a  busy  street.  In  a  few  courts  in 
Canada  it  is  possible  for  someone  in  the  public  section  to  hear  what  is 
taking  place  in  court.  Amplification  is  one  solution;  better  design 
would  be  a  better  one. 

The  physical  relationship  between  the  various  participants  in  the 
courtroom  requires  rethinking.  The  day  may  well  be  past  in  which  it 
was  necessary  to  place  the  accused  as  a  "prisoner"  in  a  guarded  dock. 
An  accused  person  might  well  be  permitted  to  sit  near  his  lawyer. 

Courtrooms  should  be  adaptable  to  the  various  functions  performed. 

Courtrooms  tend  to  be  designed  solely  for  the  trial  of  cases 
whereas,  in  fact,  magistrates'  courts  are  used  to  a  substantial  degree 
for  adjournments  and  guilty  pleas  rather  than  for  trials.  No  account 
is  taken  of  the  fact  that  a  great  number  of  persons  not  in  custody 
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appear  in  court  to  plead  guilty  or  to  have  the  case  put  over  to  another 
day.  Usually  no  attempt  is  made  to  place  these  persons  in  the  prison- 
ers' dock.  In  some  courts  the  accused  simply  walks  up  to  the  front  of 
the  court  without  being  particularly  sure  where  he  should  stand.  In 
other  courts  the  court  officials  have  devised  techniques  such  as  plac- 
ing a  chair  with  its  back  towards  the  spectators  to  serve  as  the  place 
behind  which  the  accused  stands.  A  proper  design  would  take  this 
function  of  the  court  into  account  and  would  provide  an  easily  recog- 
nized place  for  an  accused  on  remand  to  stand.  A  further  indication 
that  the  adjournment  function  of  the  court  has  normally  been  totally 
forgotten  is  that  no  arrangement  has  been  made  for  a  proper  calendar 
to  be  placed  on  the  wall.  All  courts  require  such  a  calendar  which  is 
used  by  the  participants  to  decide  on  the  date  to  which  a  case  will  be 
adjourned.  Normally  an  ordinary  commercial  calendar  is  used;  this 
is  often  too  small  to  be  properly  seen  and  has  inelegant  advertising  on 
it.  No  doubt  these  are  minor  points  but  they  do  illustrate  that  little 
thought  has  been  given  to  the  various  functions  of  a  magistrates' 
court. 

Confusion  should  be  avoided. 

Good  planning  can  help  reduce  the  appearance  of  confusion 
often  found  in  the  courts.  Because  the  courts  process  a  large  number 
of  cases,  a  great  number  of  people  are  constantly  coming  and  going, 
with  witnesses,  accused,  lawyers,  and  police  officers  congregating  in 
the  halls.  The  result  is  that  the  halls  are  necessarily  noisy  and  people 
are  constantly  attempting  to  enter  and  leave  the  courtroom.  One  of 
the  most  common  sights  in  courtrooms  throughout  Canada  is  a  police 
officer  blocking  the  door  and  preventing  people  from  coming  in  or 
out,  often  causing  confusion.  Two  techniques  are  also  effective  in 
reducing  confusion.  When  a  case  or  the  name  of  a  witness  is  called,  it 
should  be  transmitted  to  the  hall  by  means  of  a  loudspeaker.  This 
simple  device  would  eliminate  the  necessity  of  first  calling  a  name  in 
court  and,  if  there  is  no  reply,  having  a  police  officer  open  the  court 
door  and  repeat  the  name  in  the  hall.  There  should  also  be  a  system 
which  could  instantly  convey  court  documents  from  the  clerk  to  the 
administrative  office,  enabling  those  convicted  or  required  to  enter 
into  a  recognizance  to  comply  with  the  court  order  without  waiting 
for  an  official  to  bring  the  required  papers  from  the  court.  In  most 
courts  the  accused  has  to  wait  around  for  a  period  of  time  and  a 
clerk  periodically  disrupts  the  court  proceedings  in  order  to  obtain 
the  necessary  documents. 

Adequate  holding  facilities  should  be  provided. 

The  holding  facilities  of  the  courts  for  accused  persons  in  custody 
are  uniformly  bad  throughout  Canada.  In  many  there  is  no  drinking 
water  or  toilet  facilities  —  yet  accused  persons  often  remain  in  such 
places  for  several  hours  before  their  case  is  reached.  The  facilities 
(usually  in  a  police  station)  for  holding  persons  overnight  and  in  some 
cases  for  short  remands  are  often  equally  as  bad.  In  many  cases  there 
are  no  mattresses  for  the  steel  beds.  In  general,  the  atmosphere  is 
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oppressive  and  punitive.  Conditions  for  those  who  have  appeared  in 
court  and  are  then  remanded  in  custody  to  a  local  jail  are  equally 
depressing.24* 

We  should  add  that  despite  the  conscientious  efforts  of  many  devoted 
public  servants  the  conditions  described  in  the  above  passages  continue  to 
be  typical  of  conditions  in  Ontario  even  in  some  larger  centres.  The  "Old 
City  Hall"  in  Toronto  is  illustrative.  It  is  nothing  short  of  a  disgrace  and 
has  been  for  many  years.  In  Part  II25  we  made  specific  recommendations 
for  decentralization  of  the  operations  of  the  Provincial  Court  (Criminal 
Division)  located  there  and  for  the  securing  of  new  facilities.  Outside 
Toronto,  the  trend  towards  reducing  the  number  of  locations  for  sittings 
of  the  Provincial  Courts  and  Small  Claims  Courts  should  facilitate  the 
upgrading  of  the  accommodations  which  remain.26  The  process  of  up- 
grading is  such  that  it  should  come  under  the  supervision  of  a  skilled 
professional. 

We  have  recommended  in  Part  I27  the  Provincial  Director  of  Court 
Administration  be  assigned  the  responsibility  for  court  facilities,  particularly 
courtrooms.  The  assumption  of  responsibility  for  courtrooms  by  the  Pro- 
vincial Director  should  assist  the  sheriff,  court  administrators  and  the 
judges  in  the  resolution  of  disputes  which  arise  in  the  delicate  task  of  ap- 
portioning available  space  among  sometimes  competing  interests.  The 
following  Table  illustrates  the  potential  for  conflict  inherent  in  the  statutory 
scheme  for  the  use  of  facilities. 


2*zReport  of  the  Canadian  Committee  on  Corrections  (Ouimet  Report)    167-170 

(1969). 
25Chapter  1,  pp.  41-47. 
26This  is  not  to  say  that  all  court  facilities  are   inadequate.  There   have  been 

laudable  efforts  made  to  improve  facilities  in  some  municipalities. 
^Chapter  2,  p.  30. 
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TABLE  IV 

FACILITIES  TO  BE  USED  FOR  COURT  OR  COURT  OFFICERS 

Provincial  Courts 


The  Supreme  Court  of  Ontario 

The  Judicature  Act,  R.S.O.  1970,  c.  228, 

s.  16(2) 

Subject  to  subsection  1,  the  Court  of 
Appeal  shall  sit  at  Toronto. 

(Note — facilities  not  referred  to.) 

s.  48(3) 

In  accordance  with  the  rules,  sittings  of 
the  Divisional  Court  shall  be  held  in  To- 
ronto continuously,  except  during  vacations 
and  holidays,  and  shall  be  held  in  London, 
Ottawa,  Sudbury,  Sault  Ste.  Marie  and 
Thunder  Bay  at  such  times  as  the  Chief 
Justice  of  the  High  Court  may  fix  for  the 
expeditious  dispatch  of  the  matters  set  down 
for  hearing  at  those  places. 

(Note  —  facilities  not  referred  to.) 

s.  50(5) 

The  sittings  of  the  High  Court  shall  be 
held  in  the  court  house  of  the  county  or  at 
such  other  place  in  the  county  as  the  pre- 
siding judge  may  direct. 

s.  91 

The  officers  in  Toronto,  save  the  Official 
Guardian,  special  examiners,  stenographic 
reporters  and  any  official  referee  other  than 
one  holding  that  office  ex  officio,  shall  keep 
their  offices  at  or  adjacent  to  Osgoode  Hall, 
in  the  City  of  Toronto. 

s.  92 

Unless  otherwise  directed  by  the  Lieu- 
tenant Governor  in  Council,  every  local 
master  shall  keep  his  office  in  the  court 
house  of  the  county  for  which  he  is  ap- 
pointed. 

s.  93 

Every  local  registrar  and  every  deputy 
registrar  shall,  if  proper  accommodation  is 
afforded  to  him  there,  keep  his  office  in  the 
court  house  of  the  county  for  which  he  is 
appointed,  and,  until  he  can  obtain  such 
accommodation,  he  shall  keep  his  office  in 
some  convenient  place  in  the  county  town. 


County  Courts 

The  County  Courts  Act,  R.S.O.  1970,  c.  94, 


s.  6 


The  clerk  shall  keep  his  office  in  the 
court  house  or,  if  there  is  no  room  available 
therein,  at  such  place  in  the  county  or  dis- 
trict as  the  judge  directs. 


s.  11 

In  each  year  the  sittings  of  each  county  or 
district  court  shall  be  held  at  such  time  or 
times  as  is  ordered  by  the  chief  judge,  and 
the  order  of  the  chief  judge  shall  be  deemed 
to  be  a  regulation  to  which  The  Regulations 
Act  applies. 


The  County  Judges  Act,  R.S.O.  1970,  c.  95, 


s.  11 

Where  there  is  more  than  one  judge  avail- 
able in  a  county  or  district,  the  county  or 
district  court,  the  court  of  general  sessions 
of  the  peace  and  the  small  claims  courts 
may  sit  at  the  same  time  and  the  business 
in  them  may  be  proceeded  with  simultan- 
eously. 


s.  12 

The  chief  judge  may  empower  the  judge 
or  a  junior  judge  of  a  county  or  district 
court  to  hear  and  dispose  of  or  otherwise 
deal  with  any  matter  depending  in  his  court 
at  any  place  either  within  or  outside  the 
county  or  district,  as  the  case  may  be. 
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TABLE  IV — continued 


Small  Claims  Courts 

The  Small  Claims  Courts  Act, 
R.S.O.  1970,  c.  439, 

s.  8 

The  sittings  of  a  small  claims  court  in  a 
county  town  may  be  held  in  the  court  house. 

Surrogate  Courts 

The  Surrogate  Courts  Act, 
R.S.O.  1970,  c.  451, 

s.  4 

The  sittings  of  the  surrogate  court  shall 
be  held  in  the  county  court  house  or  such 
other  place  in  the  county  as  the  judge  may 
direct  and  shall  be  presided  over  by  the 
judge  or  a  junior  judge  thereof. 

Court  of  General  Sessions  of  the  Peace 

The  General  Sessions  Act, 
R.S.O.  1970,  c.  191, 

s.  5 

The  sittings  of  the  court  shall  be  held  in 
the  county  town  of  the  county,  unless  the 
chief  judge  authorizes  the  holding  of  the 
sittings  at  some  other  place  in  the  county. 

s.  6 

In  the  provisional  judicial  districts,  sit- 
tings of  the  court  shall  be  held  at  the  same 
time  and  place  as  the  sittings  of  the  district 
courts  for  the  trial  of  issues  of  fact  and 
assessment  of  damages  with  or  without  a 
jury- 
Provincial  Courts  (Criminal  Division 
and  Family  Division) 

The  Provincial  Courts  Act, 
R.S.O.  1970,  c.  369, 

s.  16 

The  judges  of  the  provincial  court  (crim- 
inal division)  of  each  county  or  district  may 
hold  sittings  at  any  place  in  the  county  or 
district  designated  by  the  chief  judge  of  the 
provincial  courts  (criminal  division). 

s.  19 

The  judges  of  the  provincial  court  (fam- 
ily division)  of  each  county  or  district  may 
hold  sittings  at  any  place  in  the  county  or 
district  designated  by  the  chief  judge  of  the 
provincial  courts  (family  division) . 
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TABLE  IV — continued 

FEDERAL  COURTS  BOARDS  AND  COMMISSIONS27a 


Courts  created  by  the  Parliament  of  Canada 

The  Dominion  Courts  Act, 
R.S.O.  1970,  c.  134, 

s.2 

Where  sittings  of  a  court  created  by  the 
Parliament  of  Canada,  or  of  a  judge  there- 
of, are  appointed  to  be  held  in  a  place  in 
which  a  court  house  is  situate,  such  court 
or  judge  has  in  all  respects  the  same  author- 
ity as  a  judge  of  the  Supreme  Court  of 
Ontario  in  regard  to  the  use  of  the  court 
house  and  other  buildings  or  apartments  set 
apart  in  that  place  for  the  administration  of 
justice. 

Federal  Court 

Federal  Court  Act,  S.C.  1970-71,  c.  1, 

s.  15(1) 

Subject  to  the  Rules,  any  judge  of  the 
Trial  Division  may  sit  and  act  at  any  time 
and  at  any  place  in  Canada  for  the  trans- 
action of  the  business  of  the  Court  or  any 
part  thereof  and,  when  he  so  sits  or  acts,  he 
constitutes  the  Court. 

Ontario  Energy  Board 

The  Ontario  Energy  Board  Act, 
R.S.O.  1970,  c.  312, 

s.  15(6) 

Where  sittings  of  the  Board  are  to  be 
held  in  a  municipality  in  which   a   court 
house  is  situate,  the  Board  and  its  members 
have  in  all  respects  the  same  authority  and 
right  as  a  judge  of  the  Supreme  Court  with 
respect  to  the  use  of  the  court  house  and 
any  part  thereof  and  of  other  buildings  and 
rooms  set  aside  in  the  municipality  for  the 
administration  of  justice. 

Ontario  Highway  Transport  Board 

The  Ontario  Highway  Transport  Board  Act, 
R.S.O.  1970,  c.  316, 

s.  15(2) 

Where  sittings  of  the  Board  are  appointed 
to  be  held  in  a  municipality  in  which  a 
court  house  is  situate,  the  Board  and  its 
members    have   in    all    respects    the    same 
rights  as  a  judge  of  the  Supreme  Court  with 
respect  to  the  use  of  the  court  house  and 
any  part  thereof,  and  of  other  buildings  and 
apartments  set  aside  in  the  municipality  for 
the  administration  of  justice. 

Ontario  Municipal  Board 

The  Ontario  Municipal  Board  Act, 
R.S.O.  1970,  c.  323, 

s.  24 

Where  sittings  of  the  Board  or  any  mem- 
ber thereof  are  appointed  to  be  held  in  any 
municipality  in  which  a  court  house  is  situ- 
ate, the  Board  or  members  have  in  all  re- 
spects the  same  authority  and  right  as  a 
judge  of  the  Supreme  Court  with  respect  to 
the  use  of  the  court  house  and  any  part 
thereof,  and  of  other  buildings  and  apart- 
ments set  aside  in  the  municipality  for  the 
administration  of  justice. 

27*In  addition  to  specific  statutory  provisions  which  authorize  the  use  of  court- 
room facilities  by  administrative  boards,  there  are  at  least  four  provincial  statutes 
which  stipulate  that  sittings  of  a  particular  board  may  be  held  at  any  place  in 
Ontario:  The  Environmental  Protection  Act,  S.O.  1971,  c.  86,  s.  92(7);  The 
Labour  Relations  Act,  R.S.O.  1970,  c.  232,  s.  91(17);  The  Expropriations  Act, 
R.S.O.  1970,  c.  154,  s.  28(4);  and  The  Workmen's  Compensation  Act,  R.S.O. 
1970,  c.  505,  s.  67. 
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To  assist  him  in  his  responsibility  for  court  facilities  including  the 
planning  for  new  construction,  renovations,  etc.,  we  believe  that  the  Provin- 
cial Director  should  have  the  services  of  a  professional  skilled  in  court 
architecture  who  would  also  act  as  liaison  with  the  Ministry  of  Government 
Services.  Recently  much  professional  attention  has  been  devoted  to  this 
field  and  a  new  expertise  is  emerging.  For  example,  a  joint  committee  of 
the  American  Bar  Association  and  the  American  Institute  of  Architects 
commissioned  research  to  be  conducted  in  court  house  planning  which 
led  in  1972  to  the  publishing  of  a  lengthy  text  The  American  Courthouse: 
Planning  and  Design  for  the  Judicial  Process.  Under  the  direction  of  Dr. 
Michael  Wong,  space  management  consultant,  on  grants  from  the  National 
Institute  of  Law  Enforcement  and  Criminal  Justice  and  the  Rockefeller 
Brothers  Fund,  a  Courthouse  Reorganization  and  Renovation  Program  was 
undertaken  to  recommend  renovations  to  the  Manhattan  Criminal  Court 
Building  and  to  develop  court  design  proposals.  In  March  1972,  eight 
monographs  devoted  to  court  house  architecture  were  published  by  the 
project  director  and  his  staff,  as  part  of  a  comprehensive  handbook  on 
court  architecture.28 

The  McGeorge  School  of  Law  has  been  engaged  in  developing  a 
centre  for  Trial  Advocacy  with  emphasis  on  a  model  trial  centre.  The 
courtroom  is  to  include  the  following  features: 

1.  Circular  design  which  permits  the  jurors  to  be  seated  in  high- 
backed  chairs,  all  with  their  backs  to  the  audience  and  conse- 
quently free  from  any  distractions  by  spectators.  They  will  be 
seated  behind  a  desk  system  to  encourage  note  taking. 

2.  Court  technicians'  room  where  TV  monitors,  videotape  recording 
equipment,  and  security  electronic  controls  are  located.  Behind 
one-way  glass  and  in  a  position  of  total  security,  the  technicians 
will  be  a  major  innovative  addition  to  courtroom  activity. 

3.  Instant  video  playback  of  evidence  to  the  jury  room,  permitting 
the  true  picture  as  well  as  words  of  the  testimony. 

4.  An  evidence  pedestal  located  in  the  exact  center  of  the  courtroom 
which  rises  by  remote  control  and  upon  which  evidence  is  relayed 
by  concealed  television  cameras  to  judge,  jurors  and  witnesses. 

5.  Modern  visual  projection  techniques  for  viewing  visual  evidence 
and  jury  instructions  while  they  are  being  read. 

6.  Press  and  communications  media  room  to  allow  observation  from 
behind  one-way  glass  to  reduce  interference  and  increase  view. 

7.  Facilities  for  verbatim  interpreting  of  the  trial  for  criminal  de- 
fendants and  parties  who  do  not  speak  English. 


28The  topics  were:  Space  Management  Concepts  and  Applications;  Space  Manage- 
ment Methodology;  Space  Standards  and  Guidelines;  Manpower  Projection  and 
Planning;  A  Systems  Approach  to  Courthouse  Security;  Space  Management  and 
Courthouse  Security;  A  Comprehensive  Information  Communication  System; 
Program  Administration  and  Cost  Planning. 
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8.  Security  system  to  lock  the  courtroom  by  remote  control  and  to 
screen  persons  coming  in  and  out  by  devices  which  detect  fire- 
arms. 

9.  A  defendant's  isolation  room  permitting  audio-visual  communi- 
cation in  the  case  of  unruly  or  disruptive  procedure  by  the 
defendant. 

10.  Closed  circuit  television  of  the  trial  to  a  public  viewing  room  in 
the  event  that  the  audience  disrupts  the  trial  and  must  be  ex- 
cluded. This  will  allow  the  trial  to  proceed  with  only  the  press 
observing  directly,  while  the  public  at  large  views  the  proceed- 
ings in  another  room.  In  addition  to  allowing  the  trial  to  proceed 
in  an  orderly  manner,  this  procedure  would  prevent  undue  pres- 
sure on  the  jury  from  a  partisan  group.29 

We  have  made  a  number  of  recommendations  which  will  affect  court 
facilities  and  which  make  it  desirable  that  there  be  continuity  in  the  long- 
range  planning  of  accommodations.  In  Part  I  we  recommended  the  follow- 
ing changes  which  have  implications  for  court  buildings: 

(a)  abolition  of  fixed  court  vacations.30  Implementation  of  this  recom- 
mendation will  necessitate  improved  air  conditioning  systems  in 
all  courts; 

(b)  abolition  of  the  grand  jury31  and  the  petit  jury  for  most  civil 
cases.32  This  will  have  an  effect  on  the  number  and  design  of  jury 
courtrooms,  retiring  rooms,  etc. 

(c)  reduction  in  the  number  of  circuit  trial  centres  for  the  High 
Court.33  Adoption  of  this  proposal  will  require  an  improvement 
in  the  circuit  centres  retained.  A  brief  review  of  the  adequacy 
of  these  facilities  revealed  that  they  were  plagued  with  similar 
problems :  insufficient  storage  and  office  space,  lack  of  proper  air 
conditioning,  poor  acoustics,  conflicting  needs  for  use  of  the  court 
house,  lack  of  interview  and  waiting  rooms  and  poor  washroom 
facilities;  and 

(d)  the  location  of  offices  of  the  Provincial  Director  of  Court  Admin- 
istration physically  proximate  to  or  at  Osgoode  Hall;34 

In  Part  II  we  recommended : 

(e)  decentralization  of  the  administration  of  justice  in  the  Provincial 
Courts  (Criminal  Division)  in  Metropolitan  Toronto  into  about 
five  divisions  with  court  houses  located  in  each  one;35  and 

(f )  a  review  by  the  Law  Society  of  Upper  Canada  and  the  Govern- 
ment of  Ontario  of  the  existing  procedures  with  respect  to  the 


2056  Judicature  No.  5,  184  at  185-187  (1972). 

30Chapter  9,  p.  263. 

3iChapter  12,  p.  360. 

32Chapter  11,  p.  350. 

33Chapter4,  p.  127. 

34Chapter  2,  p.  33. 

35Chapter  1,  p.  45. 
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granting  of  legal  aid  certificates  with  a  view  to  ascertaining 
whether  a  branch  of  the  Legal  Aid  Office  should  be  situated  in 
the  court  houses;36 

In  this  Part  we  recommend: 

(g)  that  Small  Claims  Court  clerks  work  under  the  supervision  of 
the  County  Court  clerk  to  maintain  the  administrative  connection 
between  the  Courts;37 

(h)  that  special  examiners  who  are  not  lawyers  be  required  to  hold 
examinations  in  close  proximity  to  the  offices  of  the  Master  or 
local  masters;38 

(i)  that  developments  in  electronic  court  reporting  including  per- 
manent installations  be  encouraged.39  Courtroom  design  is  an 
important  factor  for  the  success  of  these  systems;  and 

(j )  the  development  of  a  more  rational  and  efficient  system  of  plan- 
ning paper  and  manpower  systems.40  An  integral  part  of  these 
systems  is  the  accommodations  in  which  they  are  housed. 

D.  Conclusion 

Generally,  we  have  found  that  there  has  been  no  significant  improve- 
ment in  court  facilities  since  the  1968  assumption  by  the  Province  of  finan- 
cial responsibility.  In  some  instances,  court  facilities  continue  to  be  indis- 
tinguishable to  the  casual  observer  from  industrial  plants  or  commercial 
establishments.  A  substantial  upgrading  is  required  if  justice  is  to  be  admin- 
istered in  clean,  convenient  and  appropriate  surroundings  which  will  en- 
hance respect  for  the  law  rather  than  demean  it.  Court  house  planning  and 
design  are  technical  in  their  details  and  of  such  importance  that  an  expert 
in  the  field  of  court  architecture  should  be  appointed  to  advise  the  Provin- 
cial Director  of  Court  Administration  and  act  as  liaison  with  the  Ministry 
of  Government  Services.  He  should  stay  abreast  of  developments  in  other 
jurisdictions,  study  reports  of  the  inspection  juries  which  we  have  recom- 
mended41 and  assist  in  establishing  priorities  for  the  improvements  to  the 
over  300  courts  in  Ontario.  In  this  endeavour  the  survey  which  we  com- 
missioned should  serve  as  a  useful  base.  He  should  also  be  responsible  for 
defining  qualitative  standards  for  court  houses  for  the  approval  of  the 
Attorney  General.  The  ad  hoc  approach  of  the  past  should  give  way  to  a 
deliberate  blueprint  for  the  future. 

E.  Summary  of  Recommendations 

In  another  Part  of  this  Report  we  recommended  that  the  Provincial 
Director  of  Court  Administration  have  responsibility  for  court  houses  and 
particularly  for  courtrooms.  Here  we  recommend: 

mbid. 

37Chapterl2,p.  358. 
38Chapter5,p.  101. 
39Chapter  4,  p.  70. 
40Chapter  10,  p.  310. 
41  Part  I,  chapter  12,  p.  360. 
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1 .  In  many  areas  in  Ontario  the  court  house  facilities  are  not  adequate  to 
provide  even  minimum  accommodation  for  the  needs  of  the  courts. 
This  is  particularly  true  of  the  Provincial  Courts  (Criminal  Division) 
and  (Family  Division)  and  the  Small  Claims  Courts.  It  is  essential  that 
all  court  facilities  should  not  only  be  adequate  for  an  orderly  and  digni- 
fied administration  of  justice  but  they  should  be  such  as  to  reflect  respect 
for  the  rule  of  law  in  the  community. 

2.  A  professional  in  court  architecture  should  be  appointed  to  advise  the 
Provincial  Director  of  Court  Administration  on  planning  and  design 
of  facilities  and  to  act  as  liaison  with  the  Ministry  of  Government 
Services. 

3.  He  should  stay  abreast  of  developments  in  other  jurisdictions,  study 
reports  of  inspection  juries,  assist  in  establishing  priorities  for  im- 
provements in  all  Ontario  courts,  and  develop  qualitative  standards 
for  court  houses  for  the  approval  of  the  Attorney  General. 
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APPENDIX  I 

MINISTRY  OF  THE  ATTORNEY  GENERAL 
SPACE  QUANTITY  STANDARDS 

December  6,  1972 

SUMMARY 

A.     Introduction 

1 .  Background 

2.  Ontario  Government  Space  Quantity  Standards 

3.  The  Development  of  Space  Standards  — 
Ministry  of  the  Attorney  General 

4.  Utilization  of  Space  Standards 

I  General  Requirements  by  Operation 
Usable  Space 

Summary  of  Ontario  Government  Head  Office  Space  Standards 

Ontario  Government  Space  Allocation  Policy  for  Field  Offices 

Proposed  Special  Area  Guidelines 

Ministry  of  the  Attorney  General  Space  Quantity  Standards 
Sheriff's  Offices 

Ministry  of  the  Attorney  General  Space  Quantity  Standards 
Local  Registrar,  Surrogate  Registrar,  County  or  District 
and  Supreme  Courts 

Ministry  of  the  Attorney  General  Space  Quantity  Standards 
Crown  Attorney's  Office 

Ministry  of  the  Attorney  General  Space  Quantity  Standards 
Law  Association  —  Local  Bar  Association 

Ministry  of  the  Attorney  General  Space  Quantity  Standards 
Provincial  Court  (Criminal  Division) 

Ministry  of  the  Attorney  General  Space  Quantity  Standards 
Provincial  Court  (Family  Division) 

II  Individual  Work  Areas 

III  Special  Areas 

A.     Introduction 

1 .    Background 

In  providing  accommodation  for  the  Ontario  Government,  the  Minis- 
try of  Government  Services  must  work  very  closely  with  client  Ministries 
and  Management  Board  in: 
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( 1 )  estimating  the  present  and  future  space  requirements, 

(2)  analyzing  and  recommending  alternative  means  of  meeting  these 
requirements,  and 

(3)  ensuring  that  the  necessary  funds  will  be  budgeted  at  the  appro- 
priate time. 

The  key  stage  in  this  accommodation  planning  process  is  the  determination 
of  the  quantity,  type,  and  timing  of  space  requirements.  It  is  the  effective 
completion  of  this  stage  that  provides  the  basis  for  financing  accommoda- 
tion projects  and  preparing  detailed  layouts  and  working  drawings. 

Guidelines  must,  therefore,  be  developed  to  assist  in  formulating  ac- 
commodation objectives  in  relation  to  programme  needs.  Not  only  is  there 
a  need  for  procedural  guidelines  in  submitting  and  co-ordinating  requests 
from  client  Ministries,  but  there  is  also  a  need  for  a  common  means  of 
estimating  the  amount  of  space  required  to  accommodate  a  given  activity 
or  operation. 

2.  Ontario  Government  Space  Quantity  Standards 

The  need  for  guidelines  is  emphasized  in  a  report  entitled  "Ontario 
Government  Space  Quantity  Standards"  which  proposes  a  method  of  assign- 
ing standard-size  work  areas  or  space  categories  to  individual  employees. 
These  space  categories  were  evolved  by  considering  position,  salary,  func- 
tion, status,  equipment  requirements,  etc.  By  applying  these  standards  to 
present  and  future  staff  by  classification,  it  is  possible  both  to  estimate  how 
much  office  space  is  or  will  be  required  and  how  effectively  available  space 
is  being  utilized. 

In  addition  to  office  space,  allowances  must  also  be  made  for  "special 
areas"  such  as  boardrooms,  storage  areas,  and  interview  rooms.  However, 
it  is  stressed  in  the  "Standards  Book"  that  these  special  areas  must  be 
treated  separately,  based  on  specific  circumstances.  The  present  report  deals 
with  one  of  these  specific  circumstances,  namely,  the  provision  of  accom- 
modation to  support  the  Ministry  of  the  Attorney  General  operations  in  the 
Province  of  Ontario. 

3.  The  Development  of  Space  Standards  —  Ministry  of  the 
Attorney  General 

The  "standards"  contained  in  this  book  were  developed  by  the  Plan- 
ning Branch  and  the  Design  and  Construction  Branch  of  the  Ministry  of 
Government  Services.  Following  a  review  by  justice  officials  and  the  three 
senior  judges,  these  standards  were  approved  by  both  the  Ministry  of  Gov- 
ernment Services  and  the  Ministry  of  the  Attorney  General  as  of  November 
23,  1971.  Subsequently  revisions  were  made  which  were  approved  in 
December  1972  and  are  included  here. 

4.  Utilization  of  Space  Standards 

This  report  is  divided  into  three  parts.  Part  I,  "General  Requirements 
by  Operation",  proposes  a  method  of  estimating  usable  space  requirements 
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for  eight  individual  operations  plus  common  areas.  By  verifying  the  ap- 
proved complement  and  staff  forecast  with  the  Ministry  of  the  Attorney 
General,  the  space  planner  will  be  able  to  estimate  the  total  usable  space 
requirements  for  an  individual  operation  or  for  an  entire  Court  House 
Complex. 

It  must  be  stressed,  however,  that  the  final  space  that  is  provided  will 
vary  according  to  specific  building  design  or  according  to  special  require- 
ments. 

Part  II,  "Individual  Work  Areas"  contains  sketches  of  typical  office 
areas  for  the  Attorney  General's  personnel. 

Part  III,  "Special  Areas"  contains  sketches  of  main  special  areas  com- 
monly found  in  the  Attorney  General's  operations.  Primarily,  these  include 
courtrooms,  juryrooms,  and  interview  rooms. 

I     GENERAL  REQUIREMENTS  BY  OPERATION 

Usable  Space:1 

Area  of  a  floor  measured  between  the  inside  faces  of  the  permanent  outer 
building  walls  or  glass  areas.  This  is  the  area  which  is  considered  available 
for  space  planning  and  layout  purposes. 

Exclusions: 

—  all  exclusions  from  "Full  Floor  Rentable" 

—  columns  and  projections  necessary  to  the  building 

—  washrooms  (staff  and/or  public) 

—  ventilator  ledges  and  radiator  units 

—  air-conditioning  and  fan  rooms 

—  telephone  and  electrical  closets 

—  janitors'  closets 

—  main  floor  and  elevator  lobbies 

—  mandatory  corridors  around  the  building  core 
and/or  leading  to  washrooms,  elevators,  mechanical 
rooms,  and  fire  exits;  or  a  minimum  corridor 
allowance  as  above  or  5  feet2 

—  interior  building  walls  between  rooms  where  the  width  of  walls 
exceeds  5%  of  the  full  floor  usable  area  (usually  a  majority 
of  walls  more  than  1  foot  thick) . 

Inclusions: 

—  special  client  facilities  where  they  are  considered  an  integral  part 
of  and  serving  only  a  particular  room  or  function,  such  as  a  wash- 
room in  a  minister's  suite  or  in  a  jury  room,  a  dumb-waiter, 
or  a  connecting  stairway. 


with 
their 
enclosing 
walls 


xIt  should  be  noted  that  the  total  usable  space  required  for  an  individual  operation 

includes  a  space  factor  of  10%   as  a  contingency  for  interior  access,  varying 

building  designs,  etc. 
2Normally,  the  Ministry  of  Government  Services  operating  branches  responsible 

for  office  layouts  will  be  consulted  to  confirm  the  necessary  corridor  allowance 

with  reference  to  fire  and  safety  requirements,  etc. 
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SUMMARY  OF  ONTARIO  GOVERNMENT 
HEAD  OFFICE  SPACE  STANDARDS 


Category 


Maximum  Sq.  Ft. 
Allocation 


Interpretation 


Minister 


500 


Deputy  Minister 

Senior 
Management 


Middle 
Management 


Professional/ 

Technical/ 

Administrative 


Clerk/ 
Inspector 


400 
200 

150 


75-100 


25-60 


Assistant  Deputy  Ministers  and  Executive  Directors 
requiring  more  space,  for  functional  reasons,  may  be 
allocated  up  to  300  sq.  ft. 

Senior  professionals  include  the  higher-category 
doctors,  lawyers,  engineers,  architects,  education 
officers,  etc.  Less  space  may  be  assigned  for  individuals 
normally  out  of  the  office. 

The  basic  allocation  is  75  sq.  ft.  (small  landscaped 
office,  work  station  module  or  open  area) .  Where  the 
need  for  confidentiality,  interview  or  special  equipment 
space  absolutely  necessitate,  a  semi-private  office  or 
100  sq.  ft.  office  may  be  assigned. 

The  basic  allocation  is  60  sq.  ft.  This  may  be  reduced 
to  44  sq.  ft.  for  Supply  and  Filing  Clerks  and  some 
inspectors.  Where  inspectors  can  share  desks/ tables  or 
utilize  boardrooms,  the  allocation  may  be 
further  reduced. 


ONTARIO  GOVERNMENT 

SPACE  ALLOCATION  POLICY  FOR  FIELD  OFFICES 


Grouping 


Maximum  Sq.  Ft. 
Allocation 


Interpretation 


1.    "MANAGEMENT"        150-200 


2.    "ADMINISTRATIVE     100-150 
STAFF" 


3.    "CONSULTANTS" 


75-100 


4.    "INSPECTORS" 


25-60 


Basic  allocation  is  150  sq.  ft.  May  be  increased 
for  managers  of  large  field  operations  requiring 
in-office  meeting  facilities. 

Basic  allocation  is  100  sq.  ft.  May  be  increased 
to  120  or  150  sq.  ft.  where  real  requirements  for 
tables,  cabinets  and  visitor  chairs  necessitate. 

Basic  allocation  is  75  sq.  ft.  (shared  office,  work 
station  module  or  open  area) .  May  be  increased 
to  100  sq.  ft.  where  special  equipment  or 
confidentiality  of  interviews  necessitate. 

Basic  allocation  is  44  sq.  ft.  (desk  and  chair) . 
Where  in-office  hours  are  limited  and  can  be 
rotated,  the  desk  may  be  shared.  In  other  cases, 
space  may  be  added  for  special  requirements. 
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PROPOSED  SPECIAL  AREA  GUIDELINES 


Special  Areas 

Sq.  Ft. 
\llocation-* 

Comments^ 

I      Group  Meeting/  Work 

Boardroom/ 
Conference  Room 

25* 
15 

Per  person  (up  to  10  people) 

Per  each  additional  person  after  1 0 

Interview  Room 

25 

Minimum  100  sq.  ft. 

Seminar/ Training  Room 
Classrooms  (general) 

25 
203 

Minimum  150  sq.  ft. 

Desk  and  chair  arrangement  (standard 

education  classroom  size  is  650  sq.  ft.) 

Lecture  Rooms 

15 

Fixed  lecture  chair  arrangement 

Library 

20 

Per  person  to  be  seated  in  library  + 
150sq.  ft.  per  1,000  books 

II     Reception/  Waiting 

Including  Counter 
Excluding  Counter 

30 

20 

Per  person 

(2*/2 '  of  counter  X  1 2'  depth) 

III     Storage/ Filing 

General  Filing 

(Open/Closed) 
(small  cabinet)  8 

(large  cabinet)  12 

Stationery  Storage  1 


IV     Office  Equipment 

Photocopying  Machines 

(desk  model)  20 

(standing  model)  30 

Telex  (console  and  25 
operator) 

Keypunch  Machines  50 

Work  Table  60 

Drafting  Board  40 

V     Sleeping 

Bedrooms  (single)  80 

(double)  160 

Dormitories  50 


VI     Indoor  Recreation 

Multi-purpose  Lounge/ 

Games  Room  40 

Gymnasium  (single)  4,0005 


Per  cabinet  or  equivalent 

(No.  of  cabinets,  etc.  required  to  be 

provided  by  client) 

Per  staff  member.  May  be  increased 

when  required 


May  require  enclosed  area 

Includes  space  for  machine  and  operator 
only.  May  require  closed  work  area. 
Not  assigned  to  an  individual  draftsman 


Minimum  standards  not  including  washroom 
facilities,  etc.  normally  associated  with  institu- 
tional uses.  Can  be  increased  when  required 
to  provide  study  areas,  bookshelves,  etc. 


Common  use  area  having  multi-functional 
purpose  80'  X  50'.  Does  not  include  change 
rooms,  instructors  rooms,  toilets/ showers, 
storage  rooms,  team  rooms,  stages,  theatrical 
areas,  etc.  Includes  spectator  area,  i.e.  folding 
bleachers  adjacent  play  surface  only 
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VII     Lunching/ Dining 


Dining  (seating  area) 
(kitchen) 

12 
6 

(kitchen  services) 

4 

Cafeteria  (seating) 
(kitchen) 

18 
6 

(kitchen  services) 

4 

Lunchroom 

12 

Coffee  Room 

10 

Per  person  seated  —  institution  use 

Per  person  seated  —  (50%  of  seating  area 

includes  food  preparation,  circulation,  etc.) 

Per  person  seated  —  (70%  of  kitchen  area 

includes  associated  staff  areas,  storage, 

refrigerators,  office  area,  etc.) 

(Includes  serving  counter  area) 

Per  person  seated  —  (33%  of  seating  area 

includes  food  preparation,  circulation,  etc.) 

Per  person  seated  —  (75%  of  kitchen  area 

includes  food  storage,  lockers,  staff  facilities, 

office  area,  etc.) 

Per  person  seated  —  (includes  area  for  sink, 

cupboards,  refrigerator,  small  counter, 

circulation,  etc.) 

Per  person  seated  —  (includes  area  for  coffee 

machines,  circulation,  etc.) 


MINISTRY  OF  THE  ATTORNEY  GENERAL 
SPACE  QUANTITY  STANDARDS 

SHERIFF'S  OFFICES 


ALLOCATIONS  TO  STAFF  (General  Office) 


Positions 


Standard  Sq.  Ft. 

Allocations 

Classifications 

2506 

Justice  Admin. 

Officer  2 

150 

Clerk  4  General 

60^ 

Clerk  1-3  General 

607 

Sheriff's  Deputy  (not 

to  be  confused  with 

Deputy  Sheriff) 

60 

Clerical  Steno  3 

60 

Clerk  2  General 

60 

Clerical  Typist  3 

60 

Clerk  2  General 

60 

Clerk  2  General 

60 

Clerk  2  General 

Sheriff 

Deputy  Sheriff 
Office  Clerical 
Process  Servers 


Process  Clerk 
Bookkeeper 
Affidavit  Typist 
Counter  Clerk 
Accounts  Clerk 
Reception  Clerk 
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ALLOCATIONS  FOR  SPECIAL  AREAS  (General  Office) 


Areas 


Sq.  Ft.  Allocation 
Guidelines 


Comments 


General  Office  Filing 


Reception  (including  Counter) 


Office  Vault 
Constables  and  Court 

Deputies'  Dressing  Room 
Mail  Room8 
Photocopying  Room8 
Coffee  Room8 


Average  of  2  cabinets 
per  staff 

@  1 0  sq.  ft.  per  cabinet 
@  35  sq.  ft.  per  person 


@  50  sq.  ft.  per  staff 
@  20  sq.  ft.  per  person 

@  150-200  sq.ft. 

@  150  sq.ft. 

@  10  sq.  ft.  per  staff 


Check  actual  number 
of  cabinets  and  other 
office  equipment 
Provision  for  1 
person  per  Sheriff 
and  1  person  per 
County  Judge 
Office  staff  only 
Minimum  100  sq.  ft. 

Minimum  lOOsq.  ft. 


MINISTRY  OF  THE  ATTORNEY  GENERAL 
SPACE  QUANTITY  STANDARDS 

LOCAL  REGISTRAR,  SURROGATE  REGISTRAR,  COUNTY 
OR  DISTRICT  AND  SUPREME  COURTS 


ALLOCATIONS  TO  STAFF  (General  Office) 


Positions 


Standard  Sq.  Ft. 
Allocations 


Classifications 


Local  Registrar/  Surrogate  Registrar 

2506 

Justice  Admin.  Officer 

Deputy  Surrogate  Registrar 

150 

Clerk  5  General 

Deputy  Local  Registrar 

150 

Clerk  5  General 

Surrogate  Court  Clerk 

60 

Clerk  3  General 

Litigation  Clerk 

60 

Clerk  3  General 

Examination  Reporter 

75 

Court  Reporter  1 

Registration  Clerk 

60 

Clerk  2  General 

Court  Assistant 

60 

Clerk  4  General 

Court  Reporter  Supervisor 

75 

Court  Reporter  3 

Bankruptcy  Clerk 

60 

Clerk  3  General 

Senior  Supreme  Court  Clerk 

60 

Clerk  4  General 

Supreme  Court  Counter  Clerk 

60 

Clerk  Typist  3 

Filing  Clerk 

60 

Clerk  2  General 

Senior  Accounting  Clerk 

60 

Clerk  3  General 

Accounting  Clerk 

60 

Clerk  2  General 
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ALLOCATIONS  FOR  SPECIAL  AREAS  (General  Office) 


Areas 


Sq.  Ft.  Allocation 
Guidelines 


Comments 


General  Office  Filing 

Reception  (including  Counter) 

Office  Vault 
Basement  Storage 
Examination  Room 

Examination  Waiting 

Exhibit  Storage 

Mail  Room8 
Photocopying  Room8 
Legal  Aid8 
Coffee  Room8 


2  cabinets  per  staff 

@  10  sq.  ft.  per  cabinet 

(2)  35  sq.  ft.  per  person 

@  40  sq.  ft.  per  staff 
@  60  sq.  ft.  per  staff 
@  200  sq.  ft. 

@  100 sq.ft.  (one per 

examination  room) 

@  40  sq.  ft.  per 

courtroom 

@  150-200  sq.ft. 

@  150  sq.ft. 

@  150  sq.ft. 

@  1 0  sq.  ft.  per  staff 


Check  actual  number 
of  cabinets  and 
office  equipment 
Provision  for  2 
people  per  Judge  and 
2  per  Local  Registrar 


One  per  2  County/ 
District  Judges 
Waiting  for  5  people 


Minimum  of 
100  sq.ft. 


ALLOCATIONS  TO  STAFF  (Court  Area) 


Positions 


Standard  Sq.  Ft. 
Allocations 


Classifications 


County/ District  Judge 
Judge's  Secretary 
Court  Reporter 


3506 
75 
75 


Clerical  Steno  3-5 
Court  Reporter  2-3 


ALLOCATIONS  FOR  SPECIAL  AREAS   (Court  Area) 


Areas 


Sq.  Ft.  Allocation 
Guidelines 


Comments 


Judge's  Library 
Courtroom  Non-Jury 

Courtroom  Jury 


Petit  Jury  Deliberation  Room 


@  150  sq.ft. 

@650sq.  ft.  plus 

1 0  sq.  ft.  per  spectator 


@  950  sq.  ft.  plus 
1 0  sq.  ft.  per  spectator 
Example:  1950  sq.ft. 
for  100  spectators/ 1450 
sq.  ft.  for  50  spectators 
@  450  sq.  ft. 


Not  a  standard 

requirement 

Avg.  of  1  Non-Jury 

Courtroom  per  2 

County/ District 

Judges 

Avg.  of  1  Jury 

Courtroom  per  2 

County/  District 

Judges 

One  per  Jury 
Courtroom 
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ALLOCATIONS  FOR  SPECIAL  AREAS  (Court  Area)  (Continued) 


Areas 


Grand  Jury  Waiting  Room 
Chambers  or  Civil  Motions  Room 


Interview  Room 
Interview  Room 
Jurors'  Lounge 


Holding  Cells  —  male 
Holding  Cells  —  female 


Sq.  Ft.  Allocation 
Guidelines 


Grand  Jury  Deliberation  Room 


@  350  sq.  ft. 


@  300  sq.  ft. 

@  375  or  500  sq.ft. 


@  150  sq.ft. 
@  100  sq.ft. 
@  1,500  sq.ft. 


@  50  sq.  ft.  each 
@  50  sq.  ft.  each 


Comments 


One  per  Courthouse 
(could  be  increased 
to  450  sq.  ft.  for 
Multi-Purpose 
Room). 

One  per  Grand  Jury 
Deliberation  Room. 
One  per  2  County/ 
District  Judges,  but  at 
least  1  per  Courthouse 
One  per  Courtroom 
One  per  Courtroom 
Required  in  Toronto, 
Hamilton,  Ottawa, 
London  and  Windsor 
Avg.  of  1  per 
Courtroom 
Avg.  of  1  per 
Courtroom 


Where  only  one  Judge  has  been  appointed  in  a  County  or  District,  provision  should 
be  made  for  both  a  Jury  and  a  Non-Jury  Courtroom.  At  least  two  Courtrooms  per 
County  Courthouse.  The  Supreme  Court  shall,  unless  otherwise  specified,  use  the  County 
or  District  facilities. 


MINISTRY  OF  THE  ATTORNEY  GENERAL 
SPACE  QUANTITY  STANDARDS 

CROWN  ATTORNEY'S  OFFICE 


ALLOCATIONS  TO  STAFF 


Positions 


Standard  Sq.  Ft. 
Allocations 


Classifications 


Crown  Attorney 
Assistant  Crown  Attorney 
Secretary 
Clerical 


3506 
150 
75 
60 


Legal  Officer  8 
Legal  Officer  1-4 
Clerical  Steno  4 
Clerical  1-3 
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ALLOCATIONS  FOR  SPECIAL  AREAS 


Areas 


Sq.  Ft.  Allocation 
Guidelines 


Comments 


General  Office  Filing 

Reception 

Office  Storage  and  Vault 
Common  Robing  Area 
Library-Conference  Room 

Coffee  Room8 


Average  of  2  cabinets 
per  staff 

@  1 0  sq.  ft.  per  cabinet 
@  20  sq.  ft.  per  person 

@  20  sq.  ft.  per  staff 

@  25  sq.  ft.  per 
Crown  Attorney 
@  150  sq.  ft.  per  1,000 
books  plus  20  sq.  ft. 
per  Crown  Attorney 
@  10  sq.  ft.  per  staff 


Check  actual  number 
of  cabinets 

Provision  of  2  persons 
per  Crown  Attorney 
Equal  to  General 
Office  Filing 
Provision  for  lockers 
and  washroom 
Not  a  standard 
requirement 

Minimum  100  sq.  ft. 


MINISTRY  OF  THE  ATTORNEY  GENERAL 
SPACE  QUANTITY  STANDARDS 

LAW  ASSOCIATION9  —  LOCAL  BAR  ASSOCIATION 


Areas 


Sq.  Ft.  Allocation 
Guidelines 


Comments 


Library 


Librarian 
Lounge 


Robing  Room  (Lockers)  male 


Robing  Room  —  female 


@  150sq.  ft.  per  1,000 

books  plus  seating  for 

10%  of  the  Bar  members 

(2>  20  sq.  ft.  per  member 

@  100  sq.ft. 

@  1 0  sq.  ft.  per  member 

for  V2  of  the  Bar 

members 

@20sq.  ft.  for  10 

members  plus  2  sq.  ft. 

for  each  additional 

member 

@  100  sq.ft. 


In  library. 


Could  be  increased 
if  necessarv 
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MINISTRY  OF  THE  ATTORNEY  GENERAL 
SPACE  QUANTITY  STANDARDS 

PROVINCIAL  COURT  (Criminal  Division) 


ALLOCATIONS  TO  STAFF  (General  Office) 


Positions 

Court  Administrator 

Sitting  Justice  of  the  Peace 

Justice  of  the  Peace 

Assistant  Court  Administrator 

Clerical 

Counter  Clerk 

Cashier 

Statistics  Clerk 

Warrants  Clerk 

Dockets  Summons  Typist 

Accounts  Receivable  Clerk 

Dockets  Clerk 

Assistant  Accounts  Receivable 

Clerk 

Information  Clerk 

Courtroom  Co-ordinator 

Switchboard  Operator 

Accounts  Supervisor  and  Justice 

of  the  Peace 
Warrants  and  Notices  Clerk 
Courtroom  Clerk 
Correspondence  Summons  Clerk 
Senior  Clerk 
Production  Supervisor 
Accident  and  Traffic 

Summons  Clerk 
Parking  Tag  Summons  Clerk 
Subpoena  Clerk 
Statistics  Clerk 
Filing  and  Mail  Clerk 


Standard  Sq.  Ft. 

Allocations 

Classifications 

150 

Executive  Officer  1-2 

150 

Clerk  5-7  General 

100 

Clerk  4  General 

100 

Clerk  4  General 

60 

Clerk  1-3  General 

60 

Clerk  1  General 

60 

Clerk  2  General 

60 

Clerk  2  General 

60 

Clerk  2  General 

60 

Clerical  Typist  2 

60 

Clerk  3  General 

60 

Clerk  3  General 

60 

Clerk  2  General 

60 

Clerical  Typist  3 

60 

Clerk  4  General 

60 

Clerk  2  General 

100 

Clerk  6  General 

60 

Clerk  2  General 

60 

Clerk  3  General 

60 

Clerical  Steno  2 

60 

Clerk  4  General 

60 

Clerk  4  General 

60 

Clerk  2  General 

60 

Clerk  2  General 

60 

Clerk  2  General 

60 

Clerk  2  General 

60 

Clerk  2  Filing 

ALLOCATIONS  FOR  SPECIAL  AREAS  (General  Office) 


Areas 


Guidelines 
Sq.  Ft.  Allocation 


Comments 


General  Office  Filing 
Reception  (including  Counter) 


2  cabinets  per  staff 

@  10  sq.  ft.  per  cabinet 

@  35  sq.  ft.  per  person 


Check  actual  number 
of  cabinets  and  other 
office  equipment 
2  people  per  Judge, 
and  2  per  Sitting  J.P. 
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ALLOCATIONS  TO  STAFF  (General  Office) 


Areas 


Sq.  Ft.  Allocation 
Guidelines 


Comments 


Office  Vault 

Storage  (could  be  in  basement) 
Exhibit  Storage 

Mail  Room/ Photocopy8 
Coffee  Room8 
Legal  Aid  Office8 
Police  Office8 


3  cabinets  per  staff 

@  10  sq.  ft.  per  cabinet 

@  30  sq.  ft.  per  staff 

@  40  sq.  ft.  per 

courtroom 

@  150-200  sq.ft. 

@  1 0  sq.  ft.  per  person 

@  150  sq.ft. 

@  75  sq.  ft.  per  officer 


Check  actual  no.  of 
cabinets,  shelves,  etc. 


Not  a  standard 
requirement 


ALLOCATIONS  TO  STAFF  (Court  Area) 


Positions 


Standard  Sq.  Ft. 
Allocations 


Classifications 


Judge 

Judge's  Secretary 

Court  Reporter 


3506 
75 
75 


Clerical  Steno  3-4 
Court  Reporter  1-3 


ALLOCATIONS  FOR  SPECIAL  AREAS  (Court  Area) 


Areas 


Sq.  Ft.  Allocation 
Guidelines 


Comments 


Court  Room 

Court  Waiting 

Interview  Room  (Multi-purpose) 

Interview  Room 

Holding  Cells  —  male 

(cell  areas  could  be  in  basement) 

Holding  Cells  —  female 
Crown  Attorney's  Workroom8 

Judge's  Library 


@  650  sq.  ft.  plus 
10  sq.  ft.  per  spectator 
@  200  sq.  ft. 
@  150  sq.ft. 
@  100  sq.ft. 
@  50  sq.  ft. 


@  50  sq.  ft. 
@  200  sq.  ft. 


@  300  sq.  ft. 


One  per  Judge  and 
one  per  sitting  J. P. 
One  per  Courtroom 
One  per  Courtroom 
One  per  Courtroom 
Average  of  1  Vi  cells, 
plus  open  area  of  75 
sq.  ft.  per  Courtoom 
One  per  Courtroom 
One  per  Courtroom 
Floor 

Not  a  standard 
requirement 
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MINISTRY  OF  THE  ATTORNEY  GENERAL 
SPACE  QUANTITY  STANDARDS 

PROVINCIAL  COURT  (Family  Division) 


ALLOCATIONS  TO  STAFF  (General  Office) 


Positions 


Standard  Sq.  Ft. 
Allocations 


Classifications 


Court  Administrator 

150 

Clerk  5  to  Executive 

Officer 

Assistant  Court  Administrator 

100 

Clerk  4-5  General 

Justice  of  the  Peace 

100 

Clerk  6  General 

Secretary  to  Court  Administrator 

75 

Clerical  Steno  3-4 

Bookkeeper 

60 

Clerk  3  General 

Clerical 

60 

Clerk  1  -4  General 

Receptionist 

60 

Clerk  3  General 

Cashier  Office  Clerk 

60 

Clerk  2  General 

Statistics  Typist 

60 

Clerical  Typist  3 

Family  Records  Clerk 

60 

Clerk  3  General 

Observation  and  Detention  Home 

60 

Clerk  2  General 

Liaison 

Court  Summons  Officer 

60 

Clerk  4  General 

ALLOCATIONS  FOR  SPECIAL  AREAS  (General  Office) 


Areas 


Sq.  Ft.  Allocation 
Guidelines 


Comments 


General  Office  Filing 


Reception  (including  Counter) 
Office  Vault  and  Storage 

Mail  Room/ Photocopy8 
Coffee  Room8 
Legal  Aid  Room8 
Police  Office8 

Exhibit  Storage8 


2  cabinets  per  staff 
@  10  sq.  ft.  per  cabinet 

@  35  sq.  ft.  per  person 
@  40  sq.  ft.  per  staff 

@  150-200  sq.ft. 

@  1 0  sq.  ft.  per  person 

@  150  sq.ft. 

@  75  sq.  ft.  per  officer 

@  40  sq.  ft.  per 
courtroom 


Check  actual  no. 
of  cabinets  and  other 
office  equipment 
Two  people  per  Judge 
Check  actual  no.  of 
cabinets,  shelves,  etc. 


Not  a  standard 
requirement 


ALLOCATIONS  TO  STAFF   (Court  Area) 


Positions 


Standard  Sq.  Ft. 
Allocations 


Judge 

Judge's  Secretary 

Court  Reporter 


3506 
75 
75 


Classifications 


Clerical  Steno  3-4 
Court  Reporter  1-3 


Court  Accommodation 
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ALLOCATIONS  FOR  SPECIAL  AREAS  (Court  Area) 


Areas 


Standard  Sq.  Ft. 
Guidelines 


Comments 


Courtroom 


Courtroom  Waiting 

Interview  Room 
Interview  Room 
Detention  Room  —  boys 
Detention  Room  —  girls 
Crown  Attorney's  Workroom8 


@  700  sq.  ft. 
(maximum) 

@  500  sq.  ft. 

@  150  sq.ft. 
@  100  sq.ft. 
@  100  sq.ft. 
@  100  sq.ft. 
@  200  sq.  ft. 


Total  no.  of  Court- 
rooms equal  total  no. 
of  Family  Judges 
500  sq.  ft.  per  Court- 
room 

One  per  Courtroom 
One  per  Courtroom 


Where  required 


3When  additions  to  special  areas  are  required,  e.g.  cloakrooms,  washrooms,  work 
areas,  etc.,  the  additional  space  is  calculated  apart  from  the  basic  allocation. 

4Sq.  ft.  allocation  is  based  upon  the  client's  average  user  population.  This  informa- 
tion should  be  provided  in  justifying  all  special  space  requests. 

5Maximum  design  flexibility  should  allow  for  multiple-purpose  facilities  if  at  all 
possible. 

includes  50  sq.  ft.  for  washroom  and  robing. 

7Table  to  be  shared  by  2  to  3  Process  Servers  (Contract  Staff). 

8Will  be  shared  with  other  Justice  operations  in  a  consolidation. 

9Provision  should  be  made  in  the  County  Court  House  for  the  local  Bar  Association. 
Information  regarding  the  number  of  members  of  the  local  Bar  and  number  of 
library  books  can  be  acquired  from  the  Chief  Librarian  of  the  Law  Society  of 
Upper  Canada,  Osgoode  Hall. 
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II     INDIVIDUAL  WORK  AREAS 
COUNTY  COURT  JUDGE 


e 


SHELVING 


CREDEMZA 


Office  Area  —  350  sq.  ft. 

Robing  and  Washroom  —    50  sq.ft. 


Scale:  Va"  =  l'O' 


Total  Area 


—  400  sq.ft. 
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PROVINCIAL  JUDGE  AND  CROWN  ATTORNEY 


001 


SHELVING 


CREDEMZA 


ROBING    %    WASHROOM 
ACS*, 


Office  Area 

Robing  and  Washroom 

Total  Area 


Scale:  W 

—  300  sq.  ft. 

—  50  sq.  ft. 

—  350  sq.  ft. 


=  1'0* 
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SHERIFF,  LOCAL  REGISTRAR,  AND  REGISTRAR  OF  DEEDS 


ROBING    k     WXSHROCWv    AREA 


CREDENZA 


© 


wm& 


Scale:  V4"  =  1'0 


Office  Area  —  200  sq.  ft. 

Robing  and  Washroom  —   50  sq.  ft. 


Total  Area 


—  250  sq.ft. 


This  category  (excluding  robing  and  washroom) 
would  apply  to  a  Registrar  of  Deeds  with  more  than  a  staff  of  five. 
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DEPUTY  REGISTRAR,  DEPUTY  SHERIFF,  ASSISTANT  CROWN 

ATTORNEY,  COURT  ADMINISTRATOR,  SITTING  JUSTICE  OF 

THE  PEACE,  PROBATION  SUPERVISOR,  REGISTRAR  OF  DEEDS, 

DEPUTY  REGISTRAR  OF  DEEDS 


Scale:  V4"  =  1'0' 


Office  Area—  150  sq.ft. 


This  category  would  apply  to  a  Registrar  of  Deeds  with  a  staff  of  five  or  less 
or  in  larger  offices,  to  a  Deputy  Registrar  of  Deeds. 
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ASSISTANT  COURT  ADMINISTRATOR, 

JUSTICE  OF  THE  PEACE,  (NON-SITTING) 

PROBATION  OFFICER 


Area — 100  sq.ft. 


Area — 100  sq.ft. 


Scale:  Ya"  =  V0' 
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JUDGE'S  SECRETARY,  COURT  REPORTER 
AND  CLERICAL  STAFF 


"I 


Judge's  Secretary  and 
Court  Reporter 

Area  —  80  sq.  ft. 


J 


1 


J 


Clerical 
Area  —  60  sq.  ft. 


Area  —  60  sq.  ft. 


Scale:  V4"-1'0* 
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III     SPECIAL  AREAS 

COUNTY  OR  SUPREME  COURT  ROOM 
(NON-JURY) 


Judicial  Area  —  650  sq.  ft. 

Public  Area     —  10  sq.  ft.  per  person,  as  required 


Scale:  Approx.  Vk"  =  l'O 
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COUNTY  OR  SUPREME  COURT  ROOM 
(JURY) 


li 


O 


k*  - 


t 


i-DOOO 


0 
0 

o 

0 


V 

0 
0 


2. 


=9     r*-n 


Judicial  Area  —  950  sq.  ft. 

Public  Area     —  10  sq.  ft.  per  person,  as  required 


Scale:  Approx.  W  =  l'O' 


PETIT  JURY  DELIBERATION  ROOM 


* 


CJ 

c, 

Q 


a 


I'lipwuimiiawi'iBim! 


o 


Jury  Area    —  400  sq.  ft. 
Washroom  —    50  sq.  ft. 


Scale:  Va"  =  11 

Total  Area  — 450  sq.ft. 
Provision  of  one  Petit  Jury  Deliberation  Room  for  each  Jury  Court  Room. 
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GRAND  JURY  DELIBERATION  ROOM 


ft 


#f- 


* 


* 


w 


t 


i 

It 


Scale:  V*"  =  l'O' 


Jury  Area    —  300  sq.  ft. 
Washroom  —   50  sq.  ft. 

Total  Area  —  350  sq.  ft. 

Provision  of  one  Grand  Jury  Deliberation  Room  for  each  Court  House. 
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u 


JX 


CHAMBERS  OR  MOTIONS  ROOM 

Alternative  2 


r— «-  t 
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■         E 
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Area  —  500  sq.  ft. 
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Scale:  Approx.  V&"  =  l'O' 


Provision  of  one  Motions  Room  for  every  two  County  Judges, 
but  at  least  one  per  Court  House. 
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PROVINCIAL  COURT  ROOM 
(CRIMINAL  DIVISION) 
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Judicial  Area  —  650  sq.  ft. 

Public  Area     —  10  sq.  ft.  per  person,  as  required 


Scale:  Approx.  V&"  =  l'O 
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x- 
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PROVINCIAL  COURT  ROOM 
(FAMILY  DIVISION) 


-k 


-0-0- 


jj 


-Q- 
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Total  Area  —  700  sq.  ft. 


Scale:  Approx.  Ys"  =  l'O' 


V 


INTERVIEW  ROOMS 


Scale:  V4" 
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LIBRARY 
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I 


Scale:  V^"  =  YQ' 
An  average  of  150  sq.  ft.  for  every  1,000  books  is  required. 


CHAPTER  10 

PAPER  AND  MANPOWER 
SYSTEMS 


SUMMARY 

A.  Introduction 

B.  The  Uniqueness  of  a  Court  System 

C.  Analysis  and  Reform 

D.  Summary  of  Recommendations 
Appendix  I 

A.     Introduction 

It  is  not  unexpected  that  a  system  of  court  management  which  was 
established  to  serve  a  relatively  static,  rural  and  agrarian  society  with  a 
small  population  should  experience  serious  difficulties  in  adapting  itself  to 
meet  the  needs  of  a  dynamic,  urban  and  industrial  community  with  a 
markedly  expanding  population  in  a  world  characterized  by  rapid  social, 
economic  and  technological  change.  Burgeoning  caseloads  and  the  legiti- 
mate public  demand  for  maintaining  a  timely  response  from  the  judicial 
system  have  combined  to  place  acute  stresses  on  the  existing  system  of  the 
administration  of  justice  through  the  courts. 

Throughout  this  Report  we  have  given  consideration  to  the  several 
and  specific  facets  of  the  problem  but  nowhere  are  its  dimensions  seen 
more  clearly  or  its  impact  experienced  more  painfully  than  in  the  court 
administrative  offices,  where  the  processing  of  the  essential  documentation 
in  both  civil  and  criminal  matters  takes  place.  These  are  the  front  line 
trenches  and  these  are  the  shock  troops. 

Perhaps  some  of  the  difficulties  may  be  self-imposed,  since  court 
administrative  personnel  are  notoriously  slow  to  change.  An  American  has 
written  recently  that: 

court  and  county  clerks  have  seemingly  ignored  a  century  of  office 
methods  development.  Many  office  systems  advances  have  yet  to 
penetrate  the  court  house,  from  loose  leaf  bookkeeping  —  adopted  in 
business  about  the  time  of  the  civil  war  —  to  the  typewriter  in  the 
1870's,  to  the  first  punched  card  machines  in  the  1880's,  to  carbon 
paper  at  the  turn  of  the  century.  And  today,  with  computers  and  many 
other  devices  available  for  mechanically  preparing  repetitive  records, 
fewer  than  six  counties  in  the  nation  have  even  attempted  to  automate 
docketing.1 


iHalloran,  "Judicial  Data  Centers"  (1968),  52  Judicature  156  at  158. 
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Closer  to  the  truth,  we  believe,  is  the  fact  that  court  administrative 
personnel  have  been  frustrated  and  thwarted  in  their  efforts  for  rationaliza- 
tion and  alteration  of  the  system  to  meet  changing  needs  by  a  number  of 
factors  entirely  beyond  their  control.  The  first  and  obvious  consideration 
is  that  non-profit  service  functions  in  the  public  sector  attract  little  public 
attention  and  support  unless  and  until  matters  have  deteriorated  rather 
alarmingly.  We  have  now  reached  this  stage  of  public  consciousness. 

In  recent  years  the  problem  of  court  administration  has  been  aggra- 
vated seriously  by  legislation  imposing  new  burdens  on  the  courts  without 
the  making  of  adequate  provision  for  the  staff,  space  and  equipment  re- 
quirements that  are  generated  by  the  new  legislation.  Chief  Justice  Warren 
Burger  of  the  Supreme  Court  of  the  United  States  has  pointed  out  that  the 
requirements  of  the  judiciary,  and  of  court  administration  generally,  never 
seem  to  be  met  until  at  least  five  years  after  legislation  affecting  them  has 
been  passed.  There  has  also  been  an  increasing  practice  of  imposing  upon 
court  officials  responsibility  for  administrative  duties  totally  unrelated  to 
the  work  of  the  courts.  This  has  been  especially  true  with  regard  to  the 
many  registration  requirements  involving  the  offices  of  the  County  and 
District  Courts.  Unfortunately,  the  need  for  staff,  space,  equipment  and 
general  financial  support  has  reached  a  peak  at  a  particular  time  in  the 
development  of  this  Province  when  overall  budgetary  policy  has  dictated 
the  imposition  of  major  financial  constraints  affecting  all  areas  of  govern- 
mental expenditure.  These  constraints  have  resulted,  among  other  things, 
in  the  "freezing"  of  the  complement  of  civil  service  staff  manning  the 
administrative  offices  of  the  court  system. 

The  cumulative  effect  of  all  these  factors  is  that  the  various  court 
administrative  offices,  indeed  the  total  system  of  the  courts,  must  now  be 
conducted  in  a  manner  which  will  ensure  the  maximum  of  efficient,  econ- 
omic and  convenient  operation  if  they  are  to  meet  the  unprecedented  de- 
mands being  made  upon  them.  It  is  a  fortunate  circumstance  that  since 
1968  the  provincial  administration,  through  central  control  and  supervision 
of  some  of  the  processes  in  the  administration  of  justice,  is  in  a  better 
position  to  grapple  with  these  important  matters  on  a  province-wide  basis. 
This  also  permits  the  initiation  of  appropriate  studies  to  segregate  and 
analyze  the  whole  range  of  problems  that  confront  and  beset  the  adminis- 
trative function  of  the  court  system. 

The  nature  and  extent  of  the  required  studies  place  them  clearly 
beyond  the  scope  of  a  law  reform  commission.  It  is  a  task  for  management 
consultants  and  systems  analysts.  The  experience  gained  by  the  Commission 
in  its  Project  on  the  Administration  of  Ontario  Courts  does  enable  us,  how- 
ever, to  make  some  general  observations  and  to  suggest  lines  of  investiga- 
tion which  might  prove  helpful  in  arriving  at  acceptable  solutions  in  estab- 
lishing a  more  efficient  and  convenient  system. 


B.     The  Uniqueness  of  a  Court  System 

There  are  characteristics  inherent  in  a  court  system  which  set  it  apart 
from  the  business  world  and  make  the  applicability  of  some  business  tech- 
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niques  inappropriate.  The  dispensing  of  justice  under  law  is  not  to  be 
equated  with  product  manufacturing.  We  remind  ourselves  that  simple 
things  like  summonsing  persons  to  appear,  which  in  the  business  world 
might  be  done  by  telephone  or  some  other  less  formal  means,  in  a  court 
system  must  be  formalized  in  a  legal  document  since  fundamental  rights 
are  involved  which  should  not  be  treated  casually.  That  is  not  to  say,  how- 
ever, that  all  devices  and  procedures  by  which  efficiency  is  achieved  in  the 
business  world  are  irrelevant  to  some  aspects  of  the  court  system.  For 
example,  those  activities  of  the  Provincial  Courts  involving  huge  volumes 
of  small  transactions  such  as  the  processing  of  parking  and  uniform  traffic 
tickets  in  the  Criminal  Division,  and  of  dependants'  maintenance  records 
and  payments  in  the  Family  Division  are  capable  of  more  efficient  treat- 
ment by  utilization  of  automatic  data  processing  techniques  and  computeri- 
zation now  commonplace  in  the  modern  business  world.  The  adaptation  of 
these  processes  to  court  record  keeping  in  this  jurisdiction,  and  elsewhere, 
is  a  very  recent  development  whose  potential  is  by  no  means  fully  explored.2 

We  would  emphasize,  however,  that  we  do  not  regard  computerization 
as  a  panacea  for  all  the  ills  of  outmoded  record  keeping  in  all  courts.  In- 
deed, the  analysis  and  rationalization  of  a  record-keeping  system  which 
would  enable  the  programming  of  a  file  for  computerization  makes  the 
additional  step  of  computerization  unnecessary  for  most  courts.  An  orderly 
and  sophisticated  manual  system  can  provide  both  in  volume  and  speed 
of  processing  all  that  the  nature  of  the  activity  requires. 

The  fact  that  the  precise  form  of  many  documents  in  use  in  and 
associated  with  the  court  system  is  dictated  by  statute,  regulation  or  rule 
is  a  necessarily  complicating  factor  in  any  attempt  to  simplify  a  court  record 
keeping  system.  The  added  circumstance  that  records  must  be  permanent 
(or  retained  over  very  long  periods)  and  that  they  must  be  available  for 
public  inspection  creates  special  problems  of  filing,  storage,  retrieval  and 
periodic  destruction  of  obsolete  material.3 

C.     Analysis  and  Reform 


We  perceive  that  in  the  court  administration  offices  there  is  not  one 
paper  system  but  at  least  two.  In  a  very  real  sense,  part  of  the  business  of 
the  court  system  is  dealing  with  paper.  This  is  experienced  to  a  much  more 
pronounced  degree  on  the  civil  than  on  the  criminal  side.  When  one  in- 
cludes the  documents  generated  by  the  legislative  requirements  for  registra- 
tion purposes  the  volume  of  paper  is  impressive,  if  not  oppressive.  Most 
of  the  documentation  used  in  connection  with  civil  litigation  is  prepared 
outside  the  court  offices  but  filed  there.  In  addition,  records  and  forms  are 
generated  internally,  both  with  respect  to  individual  files  and  with  respect 
to  general  office  administration. 

Any  substantial  change  pertaining  to  the  paper  system  of  documents 
generated  outside  the  court  offices  with  respect  to  court  related  matters  but 

2For  a  discussion  of  the  current  and  prospective  uses  of  computers   in  court 

administration  see  57  Judicature  No.  2,  p.  52#.  (Aug./Sept.,  1973). 
3See  the  provisions  of  The  Judicature  Act,  R.S.O.  1970,  c.  228,  s.  106(4). 
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required  to  be  filed  there  must  depend  upon  a  painstaking  review  of  the 
relevant  Rules  of  Practice.  There  is,  of  course,  much  more  at  stake  in  such 
a  review  than  mere  administrative  efficiency.  We  have  recommended  else- 
where in  this  Report  that  such  a  review  be  undertaken.4  The  problem  of 
devising  and  administering  a  more  efficient  system  of  handling  documents 
generated  outside  the  court  offices  but  required  to  be  filed  there  under 
various  registration  requirements  is  a  different  though  related  matter.  The 
possibility  of  transferring  these  purely  administrative  functions  under  many 
so-called  "public  protection"  statutes  to  the  land  registry  offices  should  be 
explored. 

The  task  of  formulating  a  more  efficient  system  of  dealing  with  docu- 
ments generated  within  the  administrative  offices  of  the  court  system  and 
pertaining  to  the  processing  of  the  cases  coming  before  the  courts  is  not 
so  much  a  matter  involving  changes  in  the  Rules  of  Practice  but  is  rather 
dependent  upon  appropriate  studies  by  management  consultants  and  sys- 
tems analysts.  The  special  skills  of  these  people  would  undoubtedly  con- 
tribute to  the  adoption  of  a  more  rational  and  efficient  paper  system  without 
impairing  in  any  way  the  achievement  of  those  essential  aims  of  the  judicial 
system  which  are  known  and  respected.  Not  to  be  overlooked  in  such  a 
survey  are  the  obvious  benefits  to  be  gained  from  making  forms  and  prac- 
tices uniform  on  a  province-wide  basis.  Uniform  procedures  would  enable 
transfers  of  personnel  to  be  made  without  requiring  extensive  and  expen- 
sive reorientation  or  retraining.  Studies,  such  as  those  we  propose,  would 
enable  the  construction  of  models  in  all  courts  which  would  provide  stan- 
dards for  the  maximum  proficiency  in  paper  flow  and  the  more  economical 
utilization  of  manpower.  We  recommend  that  these  studies  be  undertaken 
without  delay. 

The  second  paper  system  only  recently  developed  and  applied  to  court 
systems  is  more  closely  connected  with  managerial  functions.  It  is  a  system 
which  is  commonplace  in  the  larger  business  community  and  is  usually  and 
compendiously  referred  to  as  a  management  information  system.  Essen- 
tially what  is  involved  is  a  continuous  flow  of  accurate  statistical  data  to 
the  directors  of  court  administration,  the  offices  of  the  executive  branch  of 
government  and  the  upper  echelons  of  the  judicial  hierarchy  which  will 
provide  a  sound  information  system  upon  which  meaningful  policy  decision- 
making can  be  based.  This  is  not  only  a  clear  and  present  aid  to  the  super- 
vision of  current  operations  but  also  a  vital  necessity  for  future  planning. 
The  need  for  such  a  system  has  been  manifest  in  our  court  system  for  some 
time.  It  is  encouraging  to  note  that  one  has  been  constructed. 

In  1970,  the  Department  of  the  Attorney  General  (as  it  was  known 
at  that  date)  established  a  Systems  Development  Branch  within  the  depart- 
ment, staffed  with  systems  analysts,  for  the  purpose  of  assisting  court 
administrative  personnel,  the  judiciary  and  the  executive  branch  with 
auxiliary  services  for  identifying,  diagnosing  and  alleviating  areas  of  stress 
in  court  administration.  The  Director  of  the  Branch  reports  to  the  Assistant 
Deputy  Attorney  General,  Policy  Development  Division. 

Its  first  allotted  task  was  to  develop  the  programme  for  a  computer- 
ized central  registration  system  under  The  Personal  Property  Security  Act. 

4See  Part  III,  chapter  2,  pp.  3 1-32. 
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Late  in  1970,  however,  a  significant  change  in  emphasis  occurred  and  the 
Branch  was  requested  to  establish  a  statistical  data  reporting  system  for  all 
levels  of  courts  under  provincial  administration  except  the  Small  Claims 
Courts.  This  latter  function  is  known  as  the  Management  Information  and 
Control  System  and  provides  a  supervised  monthly  report  (the  reports  of 
the  Provincial  Courts  (Criminal  Division)  are  submitted  on  a  daily  basis) 
of  relevant  statistical  data  for  all  locations  of  all  levels  of  courts.  Annexed 
hereto  as  Appendix  I  are  the  returns  to  be  submitted  by  the  Court  of  Ap- 
peal (Civil  Appeals,  Criminal  Appeals);  the  Divisional  Court  (Appeals, 
Applications  for  Judicial  Review);  the  Supreme  Court  (Trial  Division, 
Civil  Actions  Only);  the  Surrogate  Courts;  the  County  and  District  Courts 
(Civil  Actions,  County  Court  Judges'  Criminal  Court  and  General  Sessions 
of  the  Peace);  the  Provincial  Courts  (Family  Division);  and  the  Provincial 
Courts  (Criminal  Division).  The  information  provided  by  these  reports 
should  enable  more  effective  monitoring  of  the  day-to-day  operations  of 
the  courts  and  provide,  for  the  first  time  in  this  Province,  an  informative 
statistical  base  for  the  future  planning  and  development  of  the  court 
system. 

Whether  the  particular  data  being  accumulated  and  reported  at  present 
is  adequate  for  the  required  information  base  may  be  open  to  doubt.  But 
experience  gained  in  the  use  of  these  materials  in  the  managerial  function 
will  indicate  what  additional  data  would  be  helpful  and  what  data  might  be 
discarded  because  it  serves  no  useful  purpose.  Essentially  the  matter  is  one 
requiring  continuous  review  to  ensure  an  information  flow  that  is  both 
timely  and  relevant.5 

The  Systems  Development  Branch  is  involved  at  present  in  a  survey 
of  all  levels  of  courts  in  a  representative  group  of  counties  (Peel,  Wentworth 
and  Ontario)  for  the  purpose  of  developing  flow  charts  indicating  jurisdic- 
tional sources  of  cases  before  the  respective  courts,  the  volume  of  cases 
generated,  the  administrative  organization,  case  disposition,  time  frames 
and  general  observations  which  will  enable  the  formulation  of  models  at  all 
levels  of  the  court  system. 

Our  research  and  the  representations  made  to  us  during  the  course  of 
the  Project  on  the  Administration  of  Ontario  Courts  have  convinced  us  of 
the  necessity  of  studies  of  this  nature.  We  have  reservations,  however, 
whether  they  can  be  brought  to  fruition  with  the  resources  available  within 
the  Ministry  in  sufficient  time  to  relieve  present  stresses.  Accordingly,  we 
recommend  that  additional  assistance  be  provided  in  the  form  of  consul- 
tants available  to  the  Branch  for  specific  tasks  or  alternatively,  that  such 
tasks  be  commissioned  outside  the  Ministry. 

D.     Summary  of  Recommendations 

1.  The  possibility  of  transferring  certain  purely  administrative  functions 
under  many  so-called  "public  protection"  statutes  from  the  court  of- 
fices to  the  land  registry  offices  should  be  explored. 


5For  an  elaboration  of  the  Commission's  views  on  the  type  of  information  re- 
quired and  the  proper  use  to  be  made  of  it  see  the  text  and  recommendations 
in  Part  I,  pp.  35-37. 
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2.  Studies  should  be  undertaken  without  delay  by  management  consul- 
tants and  systems  analysts  of  the  paper  systems  of  the  administrative 
offices  of  the  court  system  with  a  view  to: 

(a)  promoting  uniformity  of  forms  and  practices  throughout  the 
Province;  and 

(b)  constructing  models  in  all  courts  to  provide  standards  for  maxi- 
mum proficiency  in  paper  flow  and  more  economical  utilization 
of  manpower. 

3.  Additional  assistance  in  the  form  of  consultants  to  the  Systems  De- 
velopment Branch  should  be  provided,  or,  in  the  alternative  studies 
should  be  commissioned  outside  the  Ministry  of  the  Attorney  General 
for  the  purpose  of  developing  flow  charts  of  all  levels  of  courts  indi- 
cating jurisdictional  sources  of  cases,  the  volume  of  cases  generated, 
the  administrative  organization,  case  dispositions,  time  frames  and 
general  observations  which  will  enable  the  formulation  of  models  of 
the  courts. 
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FOR  THE  PERIOD 


1.  APPEALS  PENDING  AT  BEGINNING  OF  PERIOD 

2.  APPEALS  ADDED  DURING  PERIOD: 


LIST  BOARDS  AND  TRIBUNALS 


8. 


a) 

SUPREME  COURT 

b) 

DIVISIONAL  milRT 

r) 

county  rnnRT 

r\) 

STlRRDnATR  PDT1RT 

e) 

MECHANICS  LIEN  ACT 

J^ 


DIVORCE  ACT 
f)   (SINGLE  JUDGE! 

■ 

a)  SMALL  CLAIMS  COURT 

\\)     BOARDS  &  TRIBUNALS 

i )  TOTAL 


3.   DISPOSITIONS 


a)  ARGUED 

b)  SETTLED 

c)  ABANDONED  OR  DEEMED  TO  BE 
ABANDONED 

d)  TOTAL 

4.   APPEALS  PENDING  AT  END  OF  PERIOD 


5.  NUMBER  OF  JUDGMENTS  RESERVED 

6.  NUMBER  OF  MOTIONS  HEARD  BY  COURT 


7.   NUMBER  OF  MOTIONS  HEARD  BY  SINGLE  JUDGE. 


NUMBER  OF  APPEALS  HEARD  BY: 
ONE  JUDGE 


3  JUDGES 


5  JUDGES. 


9.  NUMBER  OF  APPEALS  FILED  BUT  NOT  PERFECTED  IN  EXCESS  OF; 

6  MONTHS  9  MONTHS  

10.  PERFECTED  APPEALS  NOT  ARGUED  IN  EXCESS  OF  90  DAYS 

11.  NUMBER  OF  APPEALS  DISPOSED  OF  WITHOUT  REASONS 


12.  NUMBER  OF  APPEALS  DISMISSED  WITHOUT  CALLING  RESPONDENT 
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COURT  OF  APPFAL  -  CRIMINAL  APPEALS 

FOR  THE  PERIOD 


1.  APPEALS  PENDING  AT  BEGINNING  OF  PERIOD 

SOLICITOR 

PRISONER 

CROWN 

TOTAL  

2.  APPEALS  ADDED  DURING  PERIOD 

SOLICITOR _ 

PRISONER  -  IN  PERSON 

-    IN   WRITING     

CROWN 


E 


CCC       HTA 


NC_A_ 


QI 


ILE2J 


L 


3 


TOTAL — 

3.   DISPOSITION  OF  APPEALS 

ABANDONED  -  PRISONER  

-  SOLICITOR  

ABANDONED  -  CROWN       

PRISONER   -  REFUSALS 

-  LISTED  &  ARGUED 
PRISONER  APPEALS  CLOSED  OUT 
APPEALS  ARGUED  -  SOLICITOR^ 

-  CROWN   

TOTAL  


■— 

— — 

II     1 

luo    rr.jMUj.iNi3    fti    END    Ur    PERIOD 
fiOT.TfTTOR 

"| 

PRISONER 

CROWN 

TOTAL 

SOURCE  OF  APPEAL 


HIGH  COURT  OF  JUSTICE  (TRIAL) 
HIGH  COURT  OF  JUSTICE  (OTHER) 
COUNTY  COURT  


COUNTY  COURT  JUDGES  CRIM.  COURT. 


GENERAL  SESSIONS  OF  THE  PEACE  

PROVINCIAL  COURT  (CRIM.  DIV.) 


SOLICITOR 

NUMBER  OF  APPEALS  FILED  BUT  NOT  PERFECTED  IN  EXCESS  OF  6  MONTHS  

NUMBER  OF  APPEALS  PERFECTED  BUT  NOT  ARGUED  IN  EXCESS  OF  90  DAYS  

PRISONER 

NUMBER  OF  PRISONER  APPEALS  FILED  BUT  NOT  PERFECTED  IN  EXCESS  OF  6  MONTHS 


PROVINCIAL  COURT  (FAMILY  DIV.) [_ 

OTHERS. L 


NUMBER  OF  PRISONER  APPEALS  GRANTED  LEGAL  AID  AND  AWAITING  THE  FILING  OF 
A  SOLITICOR  APPEAL  IN  EXCESS  OF  90  DAYS 


NUMBER  OF  PRISONER  IN  PERSON  APPEALS  PERFECTED  BUT  NOT  ARGUED  IN  EXCESS 
OF  90  DAYS  (LISTED  FOR  HEARING) 


NUMBER  OF  MOTIONS  HEARD  BY  A  SINGLE  JUDGE^ 
*From  June 
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DIVISIONAL  COURT 
APPEALS 


1.  APPEALS  PENDING  AT  THE  END  OF  THE  PREVIOUS  PERIOD 

2.  APPEALS  ADDED  DURING  THE  PERIOD: 


LIST  EOARDS  AND  TRIBUNALS 


r/ 


SUPREME  COURT 

■ 

SURROGATE  COURT 

MECHANICS  LIEN  ACT 

SMALL  CLAIMS  COURT 

BOARDS  &  TRIBUNALS 

DISPOSITIONS 


ARGUED 

SETTLED 

ABANDONED  OR  DEEMED  TO  BE 
ABANDONED 

TOTAL 


4. 


APPEALS  PENDING  AT  END  OF  PERIOD 


NUMBER  OF  JUDGMENTS  RESERVED 


NUMBER  OF  MOTIONS  HEARD  BY  COURT 


NUMBER  OF  MOTIONS  HEARD  BY  SINGLE  JUDGE 


NUMBER  OF  APPEALS  FILED  BUT  NOT  PERFECTED  IN  EXCESS  OF; 
6  MONTHS  9  MONTHS 


PERFECTED  APPEALS  NOT  ARGUED  IN  EXCESS  OF  90  DAYS 
NUMBER  OF  APPEALS  DISPOSED  OF  WITHOUT  REASONS 


NUMBER  OF  APPEALS  DISMISSED  WITHOUT  CALLING  RESPONDENT 


LOCATION  OF  HEARINGS 


NUMBER  OF  APPEALS  ARGUED 


NUMBER  OF  HALF  DAYS 
SPENT  IN  COURT 


YORK 
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DIVISIONAL  COURT 
APPLICATIONS  FOR  JUDICIAL  REVIEW 


1.  APPLICATIONS  PENDING  AT  THE  END  OF  THE  PREVIOUS  PERIOD_ 

2.  APPLICATIONS  ADDED  DURING  THE  PERIOD: 


TOTAL 


MANDAMUS 

PROHIBITION 

CERTIORARI 

DISPOSITIONS 


ARGUED 

SETTLED 

WITHDRAWN 

ADJOURNED  FOR  A  PERIOD  IN  EXCESS  OF 
6  MONTHS  AND  DEEMED  TO  BE  ABANDONED 


TOTAL 


4.   APPLICATIONS  PENDING  AT  THE  END  OF  PERIOD 


NUMBER  OF  JUDGMENTS  RESERVED 


NUMBER  OF  MOTIONS  HEARD  BY  COURT 


NUMBER  OF  MOTIONS  HEARD  BY  A  SINGLE  JUDGE 


NUMBER  OF  APPLICATIONS  DISPOSED  OF  WITHOUT  REASONS 
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SUPREME, COUNTY  AND   SURROGATE 
COURTS -MONTHLY  STATISTICAL   REPORT 


1 


FOR  THE  COUNTY  OR  DISTRICT  OF: 

V : 


SUPREME  COURT 


CIVIL  ACTIONS  ONLY 


1.  ACTIONS  COMMENCED 


GENERAL  WRITS  AND  PETITIONS 

2.  M.V.     3. DIVORCE    4.  OTHERS 

SCO  ,  MCA 


S.E.  WRITS 
.MORTGAGE    6.  OTHER:: 


.  KECHJNIC! 

LIE!.' 

ACTIO'::: 


2.  JUDGMENTS  AND  ORDERS  ISSUED 


JUDGMENTS 

DEFAULT 
3 -OTHERS  1  4. MORTGAGE  I   5 .OTHERS 


6. PRAECIPE   7.0THEP 


3.  ACTIONS  SET  DOWN  FOR  TRIAL 


2 . DIVORCE 
SCO   MCA 


MOTOR  VEHICLE 


4 .NON-JURY 


6 . NON-JUPY 


4.  ACTIONS  ON  LISTS 


A.  DIVORCE 


B.  MOTOR  VEHICLE 
JURY 


C.  MOTOF  VEHICLE 
NON-JURY 


D.  OTHER  JURY 


E.  OTHER  NON-JURY 


1 .  TOTAL 

UNTRIED  AT 

START  OF  MO. 

(col  8  from 

previous  mo) 

2. 

CASES 

ADDED 

THIS 

MONTH 

3. 

TOTAL 

(add 

columns 

1  and  2) 

DISPOSED  OF  THIS  MONTH 

8  .  TOTAL 

UNTRIED  AT 

END  OF  MONTfc 

(sub  col  7 

from  col  3) 

4.  TRIED 

5. SETTLED 

6.  STRUCK 
OFF 
LIST 

7 .  TOTAL 

DISPOSED 

OF 

SCO  ,  MCA 

1 

SCO  !  MCA 

SCO  ,  MCA 

SCO  ,  MCA 

SCO  ,  MCA 

i 

SCO  ,  MCA 

SCO  ,  MCA 

SCO  ,  MCA 

5.  FOR  SITTINGS  CONCLUDED  DURING 


FHE  CURRENT  MONTH 


1. NUMBER 
ON  LIST 

2.  TPIED 
OR  SETTLED 

3. STRUCK 
OFF  LIST 

4. 
TRAVERSED 

5.  NOT 
REACHED 

FROM  SIX  TO 
6 .  NUMBER  OF  CASES  ON  LIST  AND  NOT  REACHED. .   TWELVE 

MONTHS 


FROM  12 
TO  18 
MONTHS 


OVEP  1? 
MONTHS 


7.  NUMBER  OF  HALF-DAYS  SPENT  IN  COURT  BY  THE  COURT  CLERK. ...  CRIMINAL 


SURROGATE  COURT 

8.  APPLICATIONS  FILED 

9.  GRANTS  ISSUED 

1 .  TOTAL 

2. PROBATES 
&  ADMINS. 

3.  GUARD- 
IANSHIPS 

10.  NUMBER  OF  PASSING  OF  ACCOUNTS 

11.  NUMBER  OF  HALF  DAYS  SPENT 
IN  COURT  BY  TH1  REGISTRAR 

1 

TO  BE  FORWARDED  TO:  THE  DEPARTMENT  OF  JUSTICE,  STATISTICAL  DATA  CENTRE ,  16TH  FLOOR,  18  KING  STREET  E.,  TOPONTO  210. 

NOT  LATER  THAN  THE  SEVENTH  DAY  OF  EACH  MONTH. 
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COUNTY   COURT 


CIVIL  ACTIONS  ONLY 


12.  ACTIONS  COMMENCED 


CENEPAL  WPITS 
2.  N.V.       3.  "THE PS 


S.E.  WRITS 
4.  MOPTGAGE I  5.  OTHERS 


13.  JUDGMENTS  AND  ORDERS  ISSUED 


2.  TRIAL 


JUDGMENTS 

DEFAULT 
3.  OTHERS   4. MORTGAGE    5.  OTHEPS 


OPDEPS 
6.PPAECIPE    7.  OTHERS 


14.  ACTIONS  SET  DOWN  FOR  TRIAL 


MOTOR  VEHICLE 
2-    JURY   |  3.NON-JCPY 


OTHEPS 
4  .  JUPY    5.  NOW-JURY 


15.  ACTIONS  ON  LISTS 


A.  MOTOR  VEHICLE 
JURY 


B.  MOTOR  VEHICLE 
NON-JURY 


C.  OTHER  JURY 


D.  OTHER  NON-JURY 


1 .  TOTAL 

UNTRIED  AT 

START  OF  MO. 

(col  8  from 

previous  mo) 

2. 
CASES 

ADDED 

THIS 

MONTH 

3. 

TOTAL 

(add 

columns 

1  and  2) 

DISPOSED  OF  THIS  MONTH 

8 .  TOTAL 

UNTRIED  AT 

END  OF  MONTH 

(sub  col  7 

from  col  3) 

4.  TPIED 

5.  SETTLED 

6 . STRUCK 
OFF  LIST 

7 .  TOTAL 
DISPOSED  OF 

i 

16.  FOR  SITTINGS  CONCLUDED  DURING 


THE  CURRENT  MONTH 


1.  NUMBER 
ON  LIST 

2.  TRIED 
OR  SETTLED 

3.  STRUCK 
OFF  LIST 

4. 
TRAVEPSED 

5 .  NOT 
REACHED 

i 

FROM  SIX  TO 
17.  NUMBER  OF  CASES  ON  LIST  AND  NOT  REACHED:   TWELVE 
MONTHS 


FROM  12 
TO  18 
MONTHS 


OVER 
18 

MONTHS 


18.  MECHANICS  LIEN  ACTIONS 


1.  BROUGHT 

FORWARD 
(col  6  from 
previous  mo) 

2. 

ADDED 

DISPOSED  OF 

6.  REMAINING 

(col  1  plus  ' 

col  2  nnus  ! 

col  5) 

3. 

TRIED 

4  .  SETTLED 

r 

5. 

TOTAL 

1         !          i 

19.  MECHANICS  LIEN  ACTIONS  ON  LIST 
AND  NOT  REACHED 


FROM  THREE  TO 
SIX  MONTHS 


FROM  SIX 
TO  TWELVE 
MONTHS 


OVEP 

TWELVE 

MONTHS 


20.  SUMMARY  CONVICTION  APPEALS 


1.  BROUGHT 

FORWARD 

(col  7  from 

previous  mo) 

2. 

ADDED 

DISPOSED  OF 

6. REMAINING  1 

3. 

TPIED 

4. 

ABANDONED 

5. 

TOTAL 

(col  1  plus 
col  2  minus | 
col  5) 

i 

21.  SUMMARY  CONVICTION  APPEALS  ON 
LIST  AND  NOT  REACHED 


FROM  THREE  TO 
SIX  MONTHS 


FROM  SIX 
TO  TWELVE 
MONTHS 


OVEP 

TWELVE 

MONTHS 


22.  LANDLORD  AND  TENANTS  ACT 


APPOINTMENTS 

RESOLVED 

23.  RESOLVED 

WITHIN 
30  DAYS 

30  -  60 
DAYS 

60-90    |  OVEP  90 
DAYS          DAYS 

i             1 

24.   NUMBER  OF  HALF 
DAYS  SPENT  IN 
COURT  BY  THE 
COURT  CLERK 


CRIMINAL 

CIVIL 

APPELLATE 

25. CONDITIONAL  SALES  CONTPACTS      26.  ADOPT IO^ 


CHATTEL  MORTGAGES 
LIENS  AND 


ASSIGNMENTS  OF 
BOOK  DEBTS 
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COUNTY  OR  DISTRICT  COURT- CRIMINAL  STATISTICS 


.FC«  V.\Z    COUNTY  OR  DISTPICT  OF:, 


FOR: 


.J97. 


COUNTY  COURT  JUDGES'  CRIMINAL  COURT 


1.  CASES  OH  HM)  AT  BggjNHIWg  OF  PERIOD,  (cases  penaiking  at  Eiir  of  pcbiod  from  previous  month's  report) 

TOTAL. . i 


CR IK I UAL  CODE... 


nca-fca... 


OTHErS... 


2.  CASES  ADDED  CURRENT  MONTH. 


CRII'IfJAL  CODE 


ADDED  3V  'AY  OF 
INFORMATION  OR 
Rt- ELECTION 


ADDED  BY 
ENFORCEMENT  OF 
DENCH  WARRANT 


NCA-FDA 


ADDED  DY  WAV  OF 
INFORMATION  Or 

RE-ELECTION 


ADDED  BY 
ENFORCEMENT  OF 
DENCH  WARRANT 


other: 


ADDED  DY  WAY  OF 
INFORMATION  OR 
PC-ELECTION 


ADDED  CY 
ENFORCEMENT  OF 
BENCH  WARRANT 


Tr/>L 
C/'.CS 
/DUD 
Ti'IS 
MOHTM 


3.  CASES  DISPOSED  Of  CURRENT  MOUTH. 

TRIAL 

CfttfllN 

GUILTY 
PLEA 

XL   CODE 

BENCH 

WARRAfIT 
ISSUED 

RE- 
ELECTION 

TRIAL 

HCA- 

GUILTY 
PLEA 

FDA 

DENCH 
KARPAfIT 

ISSUED 

RE- 
ELECTION 

TRIAL 

OTHERS 

GUILTY  EErCH 
PLEA   WARRANT 
ISSUED 

RE- 
ELECTION 

TOTAL 
CACES 

dispose: 

eF 

4.  CASES  REMAINING  AT  END  OF  PERIOD. 


CRIMINAL  CODE... 


NCA-FDA. . . 


OTHERS, 
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A.     Introduction 

Law  reporting  in  a  system  of  law  based  substantially  on  judicial  deci- 
sions both  interpreting  legislative  enactments  and  applying  the  common  law 
is  fundamental.  It  is  essential  that  law  reports  be  accurate  and  readily 
available  to  judges,  lawyers  and  the  public  alike.  It  is  in  reported  judicial 
decisions  that  a  great  part  of  the  law  is  to  be  found.  Through  reported 
judgments,  judges  make  their  considerable  contribution  to  jurisprudence 
and  the  development  of  the  law.  In  reported  cases,  they  find  the  precedents 
upon  which  their  judgments  are  based. 

It  is  not  the  purpose  of  this  chapter  to  discuss  the  theory  of  the  binding 
force  of  precedent.  Good  law  reporting  is  essential  to  ensure  consistency  in 
that  part  of  our  law  which  is  based  on  judicial  decisions.  Assessing  the 
place  of  the  theory  of  binding  precedent  in  English  law,  the  Law  Reporting 
Committee  said  this: 

It  is  today  the  accepted  duty  of  a  judge,  whatever  his  own  opinion 
may  be,  to  follow  the  decision  of  any  Court  recognized  as  competent 
to  bind  him.  It  is  his  duty  to  administer  the  law  which  that  Court  has 
declared.1 


iReport  of  the  Law  Reporting  Committee,  1940,  p.  4. 
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This  statement  can  be  applied  with  equal  accuracy  to  the  law  of  Ontario, 
as  can  the  Law  Reporting  Committee's  conclusion  about  the  importance 
of  accurate  law  reporting: 

It  is  then  obvious  that,  whether  from  a  desire  to  maintain  judicial  con- 
sistency or  from  an  obligation  to  decide  in  accordance  with  that  which 
has  been  declared  to  be  the  law,  accurate  reports  of  judicial  disposi- 
tions are  of  permanent  importance.2 

Given  the  major  importance  of  judicial  decisions  to  our  law,  it  is  un- 
fortunate that  the  reporting  of  them  has  not  enjoyed  the  same  prestige  that 
has  attended  the  publication  of  the  statutes  —  the  other  portion  of  the 
fabric  which  makes  up  the  basis  of  our  law.  The  conditions  under  which 
legislative  enactments  are  published  ensure  not  only  that  they  are  accurate, 
but  that  they  will  be  permanently  and  authentically  preserved.  The  report- 
ing of  judicial  decisions  making  or  declaring  law  require  the  same  care. 

The  English  Court  of  Appeal  in  The  Incorporated  Council  of  Law 
Reporting  for  England  and  Wales  v.  The  Attorney-General  and  Another, z 
has  recently  made  a  very  useful  contribution  to  an  explanation  of  the 
function  of  law  reporting.  We  can  do  no  better  than  to  quote  from  their 
judgment. 

Sachs,  L.J.,  explained  the  function  of  law  reports  thus: 

No  one  —  layman  or  lawyer  —  can  have  reasonably  full  knowledge 
of  how  the  law  affects  what  he  or  his  neighbours  are  doing  without 
recourse  to  reports  of  judicial  decisions  as  well  as  to  the  statutes  of 
the  realm. 

What  in  that  state  of  affairs  is  the  purpose  of  law  reports?  There  is  in 
substance  only  one  purpose.  To  provide  essential  materials  for  the 
study  of  the  law  —  in  the  sense  of  acquiring  knowledge  of  what  the 
law  is,  how  it  is  developing  and  how  it  applies  to  the  enormous  range 
of  human  activities  which  it  affects.4 

Russell,  L.J.,  expounded  the  need  for  competent  and  reliable  law  re- 
porting. 

The  making  of  the  law  of  this  country  is  partly  by  statutory  enactment 
(including  therein  subordinate  legislation)  and  partly  by  judicial  expo- 
sition in  the  decision  of  cases  brought  before  the  courts.  It  cannot  be 
doubted  that  dissemination  by  publication  of  accurate  copies  of  statu- 
tory enactments  is  beneficial  to  the  community  as  a  whole:  and  this 
is  not  the  less  so  because  at  least  in  many  instances  the  ordinary 
member  of  the  public  either  does  not  attempt  to,  or  cannot  by  study, 
arrive  at  a  true  conclusion  of  their  import,  or  because  the  true  under- 
standing is  largely  limited  to  persons  engaged  professionally  or  as  pub- 


Hbid. 

3[1971]3  All  E.R.  1029. 

Hbid.  p.  1039. 
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lie  servants  in  the  field  of  any  particular  enactment,  or  otherwise 
interested  in  that  field. 

The  fact  that  to  perhaps  the  majority  of  those  who  acquire  and  study 
a  copy  of  (for  example)  a  Finance  Act  it  constitutes  what  might  be 
described  as  a  tool  of  their  trades  or  professions  or  avocations  in  no 
way  lessens  the  benefit  to  the  community  that  results  if  accurate  ver- 
sions of  that  Finance  Act  are  published  and  not  kept  like  a  cat  in  a 
bag  to  be  let  out  haphazard.  The  same  is  to  be  said  of  the  other  source 
of  our  law,  judicial  decisions  and  the  reasons  therefor,  especially  in 
the  light  of  our  system  of  precedent.  It  is  in  my  view  just  as  beneficial 
to  the  community  that  reliable  reports  of  judicial  decisions  of  import- 
ance in  the  applicability  of  the  law  to  varying  but  probably  recurrent 
circumstances,  or  demonstrating  development  in  the  law,  should  be 
published,  and  all  the  more  so  if  the  publication  be  supervised  by 
those  who  by  training  are  best  qualified  to  present  the  essence  of  a 
decision  correctly  and  to  distinguish  the  ephemeral  from  the  signifi- 
cant. To  state  that  the  publication  also  supplies  many  professional 
men  with  the  tools  of  their  trade  does  not  seem  to  me  in  any  way  to 
detract  from  the  benefit  that  accrues  to  the  community  from  the  fact 
that  the  law  does  not  remain  locked  in  the  bosom  of  the  judiciary. 


It  cannot  I  think  be  doubted  that  if  there  were  not  a  competent  and 
reliable  set  of  reports  of  judicial  decisions,  it  would  be  a  proper  func- 
tion and  responsibility  of  government  to  secure  their  provision  for  the 
due  administration  of  the  law.5 

Buckley,  LJ.,  stated: 

...  in  a  legal  system  such  as  ours  in  which  judges'  decisions  are  gov- 
erned by  precedents,  reported  decisions  are  the  means  by  which  legal 
principles  (other  than  those  laid  down  by  statutes)  are  developed, 
established  and  made  known,  and  by  which  the  application  of  those 
legal  principles  to  particular  kinds  of  facts  are  illustrated  and  ex- 
plained. Reported  decisions  may  be  said  to  be  the  tissue  of  the  body 
of  our  non-statutory  law.  Whoever,  therefore,  would  carry  out  any 
anatomical  researches  upon  our  non-statutory  corpus  juris  must  do  so 
by  research  amongst,  and  study  of,  reported  cases.6 

These  observations,  in  our  view,  apply  with  equal  force  in  Ontario. 

B.     Law  Reporting  in  Ontario 

Law  reports  in  Ontario  fall  into  two  categories.  The  first  is  the  Ontario 
Reports,  published  under  the  authority  of  the  Law  Society  of  Upper 
Canada,  pursuant  to  the  powers  conferred  by  its  governing  statute,  The 
Law  Society  Act.7  The  second  category  consists  of  those  reports  published 


Vbid.  pp.  1034  and  1036. 
*Ibid.  p.  1045. 

?See  R.S.O.  1970,  c.  238,  s.  55,  and  the  Regulation  made  thereunder,  R.R.O.  1970, 
Reg.  556,  ss.  24  and  25. 
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by  private  enterprise  on  a  purely  commercial  basis,  and  includes  a  number 
of  specialized  reports  confined  to  specialized  fields. 

1 .    The  Ontario  Reports 

These  reports  are  published  under  a  contract  between  a  private  pub- 
lisher and  the  Law  Society  of  Upper  Canada.  The  publishing  costs  are 
borne  entirely  by  the  Law  Society,  which  distributes  the  Reports  to  its  own 
members,  and  certain  other  persons  and  bodies,  such  as  judges,  libraries 
and  government  offices.  At  the  present  time,  three  volumes  per  year  are 
published.  The  material  that  makes  up  these  volumes  is  divided  into  numer- 
ous paper-bound  parts,  published  weekly. 

A  great  number  of  decisions  are  being  handed  down  by  the  courts  of 
Ontario.  Obviously,  not  all  cases  can  be  reported,  nor  is  it  necessary  or 
practical  that  this  be  done.  The  selection  of  those  which  should  be 
reported  is  a  difficult  task.  For  this  purpose  an  Editorial  Board  has  been 
appointed.  The  Editorial  Board  consists  of  an  Editor-in-Chief,  five  Asso- 
ciate Editors,  and  an  Editor  for  Practice  cases.  Representatives  of  both  the 
academic  profession  and  the  practising  profession  are  included.  No  mem- 
ber of  the  Board  is  employed  on  a  full-time  basis.  The  criteria  employed 
by  the  Editorial  Board  in  reporting  decisions  of  the  Ontario  courts  have  not 
been  widely  publicized.  We  understand  that  the  Board  generally  adopts  the 
approach  of  Lord  Lindley  as  discussed  in  the  Report  of  the  Law  Reporting 
Committee: 

The  subjects  reported  should  include  all  cases  which  introduce  or 
appear  to  modify  an  existing  principle  or  rule;  or  which  settle  or  tend 
to  settle  a  question  on  which  the  law  is  doubtful;  or  which  for  any 
other  reason  are  peculiarly  instructive.  (Vol.  I,  143  (1885),  1  L.Q.R. 
137,  143.)  We  are  conscious,  as  perhaps  Lord  Lindley  was  conscious, 
that  these  are  somewhat  vague  generalities:  particularly  the  final  cate- 
gory, those  cases  provide  a  puzzle  for  an  editor  of  law  reports.  But  it 
is  not  possible  to  be  more  precise  upon  this  subject.  There  will  always 
be  widely  differing  opinions  whether  this  case  or  that  is  'reportable'. 
If  in  some  quarters  to-day  the  view  prevails  that  many  cases  are 
reported  which  should  not  be  reported,  we  cannot  ignore  that  cases  of 
real  importance  have  sometimes  been  rejected  by  the  most  experienced 
editors.  On  the  whole  we  do  not  dissent  from  the  view  expressed  by 
Lord  Lindley  '.  .  .  it  is  better  to  err  on  the  side  of  reporting  too  many 
cases  than  of  reporting  too  few.  Collections  of  rubbish  must  be  care- 
fully avoided;  but  if  an  experienced  reporter  is  in  doubt  as  to  whether 
a  case  is  worth  reporting  or  not,  it  will  be  safer  to  report  it,  however 
shortly,  than  wholly  to  omit  it'.  (Ibid.  143-144.)8 

Copies  of  reasons  for  judgment  in  the  decisions  of  the  Supreme  Court 
of  Ontario9  are  submitted  by  the  Registrar's  Office  to  the  Law  Society  for 


8Op.  cit.  n.  1  supra,  p.  5. 

Judgments  of  the  Court  of  Appeal,  the  High  Court,  the  Divisional  Court  and 
Weekly  Court. 
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transmission  to  the  Editorial  Board.  We  are  informed  that  there  are  three 
special  problem  areas : 

1.  Reasons  for  judgment  where  judgment  is  not  reserved  by  judges  of  the 
High  Court,  but  is  given  orally  are  often  never  transcribed.10  Normally 
the  court  reporter  will  not  transcribe  the  reasons  in  such  a  case  unless 
he  or  she  is  requested  to  do  so  by  counsel  (at  counsel's  expense)  or 
by  the  Court  (apparently  at  the  expense  of  the  Ministry  of  the  Attor- 
ney General).  Helpful  judgments  may  thus  be  lost  to  the  profession 
and  to  the  public; 

2.  The  reasons  for  judgments  of  the  judges  of  the  High  Court  where 
judgment  has  been  reserved11  are  usually  prepared  by  the  judge  and 
delivered  to  the  Registrar  of  the  Supreme  Court.  From  there  they  are 
sent  to  the  Law  Society.  Occasionally,  however,  a  judge  will  forward 
the  reasons  for  judgment  directly  to  a  local  court  office,  bypassing  the 
Registrar's  Office,  thereby  leaving  it  with  no  record  that  reasons  were 
given. 

3.  Reasons  for  judgments  delivered  orally  in  Weekly  Court  frequently 
are  not  recorded.  A  court  reporter  is  not  normally  present,  and  unless 
the  judge  chooses  to  dictate  the  reasons  into  the  dictating  machine 
provided  in  court,  his  reasons  will  be  lost. 

The  system  for  reporting  judgments  of  the  County  Courts  can  only 
be  described  as  a  haphazard  one.  County  Court  judges  are  requested  to 
send  reasons  for  judgments  they  think  merit  reporting  to  the  Chief  Judge 
of  the  County  and  District  Courts.  Some,  however,  send  them  directly  to 
the  Editorial  Board.  Certain  reasons  for  judgment  which  merit  reporting 
no  doubt  never  reach  the  Editorial  Board,  when  the  discretion  to  submit 
them  reposes  in  the  trial  judge. 

There  does  not  appear  to  be  any  formal  system  for  bringing  decisions 
of  the  Provincial  Courts  to  the  attention  of  the  Editorial  Board.12 


2.    Other  Reports 

A  number  of  specialized  reports  are  published  on  a  purely  commercial 
basis,  and  sold  by  subscription.  These  include  the  Dominion  Law  Reports, 
the  Criminal  Reports   (New  Series),  the  Canadian  Criminal  Cases,  the 


10Oral  reasons  of  the  Court  of  Appeal  are  transcribed  if  the  recording  equipment 
in  the  courtroom  is  employed  by  the  Court.  An  investigation  is  currently  under- 
way into  complaints  concerning  delays  in  the  time  taken  from  delivery  of 
judgment  to  receipt  by  the  publisher. 

nA  list  of  all  reserved  judgments  is  prepared  monthly  by  all  local  registrars,  and 
this  list  is  forwarded  to  the  Chief  Justice  of  the  High  Court.  If  a  judgment  is 
reserved  for  more  than  four  months,  this  is  reported  to  the  Attorney  General. 
The  result  of  this  system  is  that  there  are  very  few  reserved  judgments  out- 
standing for  longer  than  four  months. 

12Now  that  the  Reports  of  Family  Law  are  being  published,  decisions  of  the  Pro- 
vincial Courts  (Family  Division)  (inter  alia)  are  sent  to  the  Editor  by  the  judges 
or  by  the  Chief  Judge  of  the  Provincial  Courts  (Family  Division) . 
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Canadian  Patent  Reporter,  the  Labour  Arbitration  Cases,  the  Reports  of 
Family  Law,  the  Land  Compensation  Reports,  and  the  Ontario  Municipal 
Board  Reports.  1L'a  Cases  appearing  in  these  reports  may  or  may  not  be  re- 
ported in  the  Ontario  Reports. 


3.    Unreported  Judgments 

Copies  of  Supreme  Court  reasons  for  judgments  which  have  been 
handed  down  in  Toronto,  and  which  have  been  transcribed  are  sold  at  50^ 
per  page  by  the  Registrar's  Office  or  the  Court  of  Appeal  Office.13  The 
judgments  are  indexed  only  by  style  of  cause  and  date.  There  is  no  index 
according  to  subject  matter. 

Copies  of  Supreme  Court  reasons  for  judgments  handed  down  outside 
Toronto  are  available  either  from  the  Law  Society  Reports  Office  on  pay- 
ment of  a  fee  set  at  50^  a  page,  or  from  the  local  court  offices.  The 
Registrar's  Office  does  not  normally  keep  copies  of  these  reasons. 

The  Commission  invited  submissions  on  the  subject  of  law  reporting 
in  Ontario.  A  questionnaire  was  circulated  to  judges,  members  of  the  pro- 
fession, law  librarians  and  others,  seeking  opinions  on  the  following  matters: 

1.  Who  should  pay  for  law  reporting: 

(a)  the  courts  through  provincial  government  subsidization? 

(b)  the  legal  profession  through  the  Law  Society  of  Upper  Canada? 

(c)  the  sale  of  subscriptions  by  a  private  firm  to  the  legal  profession 
and  the  public? 

(d)  combinations  of  (a),  (b)  or  (c)? 

2.  Are  there  problems  of  delay  and  accuracy  in  the  reporting  of  cases? 
If  so,  how  could  these  problems  be  overcome? 

3.  Are  the  criteria  used  by  the  editors  of  law  reports  to  determine  what 
is  a  "reportable"  decision  satisfactory?  In  other  words,  are  enough 
cases  being  reported  or  are  there  too  many  cases  being  reported? 

4.  Are  present  practices  relating  to  the  headnoting  of  cases  and  the 
occasional  inclusion  of  editorial  notes  in  the  reports  satisfactory? 


12a Although  these  Reports  are  not  "subsidized"  by  the  Province,  the  Ministry  of  the 
Attorney  General  does  subscribe  to  certain  of  them  on  behalf  of  some  judges  and 
other  officials,  if  requested  by  them,  e.g.,  it  provides  16  subscriptions  of  the  Cana- 
dian Criminal  Cases  for  County  Court  offices,  75  for  Provincial  Court  (Criminal 
Division)  offices  and  10  for  Family  Division  offices;  33  subscriptions  to  the 
Reports  of  Family  Law  are  sent  to  Family  Divison  offices.  This  list  is  merely 
illustrative. 

13Copies  are  distributed  free  of  charge  to  counsel  who  appeared  on  the  case  and 
others  with  an  official  interest  in  the  case,  e.g.  the  Attorney  General,  R.C.M.P., 
etc. 
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5.  Is  it  necessary  to  report  a  judgment  in  its  entirety  or  is  it  possible  only 
to  report  that  portion  of  a  judgment  which  materially  modifies  an 
existing  principle  of  law? 

6.  Should  the  judges  be  given  an  opportunity  to  edit  reports  of  their 
judgments  prior  to  publication? 

7.  Are  the  blue  advance  sheets,  now  found  in  the  unbound  Ontario 
Reports,  sufficient  notice  of  recently  decided  cases  in  terms  of  both 
time  and  substance? 

8.  Are  the  present  indexing  arrangements  in  the  reports  adequate? 

9.  Are  the  present  arrangements  respecting  the  procuring  of  copies  of 
unreported  judgments  satisfactory? 

10.  Is  there  a  need  for  more  specialized  law  reports  (e.g.,  motor  vehicle 
negligence  cases,  or  decisions  of  County  and  District  Court  judges  on 
applications  under  the  new  Landlord  and  Tenant  Act  provisions)? 

11.  Are  there  changes  required  in  the  present  method  of  sale  and  distri- 
bution of  law  reports? 

Sixty-eight  briefs  were  received,  and  not  unexpectedly,  opinion  as  to  the 
merits  of  the  present  system  was  divided: 

1 .  Financial  arrangements  for  law  reporting 

The  replies  were  almost  evenly  split  between  favouring  a  full  provin- 
cial subsidy  (23  replies)  and  combinations  of  subsidy  by  the  govern- 
ment, legal  profession  and  private  enterprise  (25  replies). 

There  was  very  little  support  for  leaving  the  full  financial  burden  on 
the  legal  profession.  The  five  who  favoured  this  alternative  were 
County  Court  judges.  Only  three  replies  indicated  a  preference  for 
financing  solely  by  private  enterprise. 

2.  Delay  and  accuracy 

Again  the  responses  were  almost  equally  divided  on  this  issue.  Twenty- 
five  were  dissatisfied  with  what  they  considered  to  be  unacceptable 
delay  and  with  editorial  inaccuracies.  Twenty-three  indicated  that  they 
were  satisfied  with  the  time  lapse  between  decision  and  reporting,  and 
that  editorial  inaccuracies  were  minimal.  Judges  of  the  Supreme  Court 
found  delay  a  serious  problem,  and  documented  certain  inaccuracies 
in  editing.  Of  the  County  Court  judges  who  replied,  14  found  neither 
delay  nor  inaccuracy,  and  14  found  either  delay,  inaccuracy  or  both. 
The  publishers  apparently  were  not  satisfied  with  the  present  speed  of 
reporting  decisions,  but  believed  that  it  cannot  be  improved  signifi- 
cantly within  the  context  of  their  terms  of  reference : 

To  achieve  it  there  would  have  to  be  either  a  massive  reduction 
in  the  number  of  cases  selected  for  reporting  or  a  greatly  in- 
creased number  of  volumes  per  year. 
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3.  Criteria  for  reportable  decisions 

Of  the  28  responses  finding  no  fault  with  existing  criteria,  20  were 
County  Court  judges.  Of  the  27  who  did  not  find  the  present  criteria 
satisfactory,  15  were  County  Court  judges,  and  one  represented  the 
consensus  of  the  Supreme  Court  judges.  The  latter  recommended  the 
formation  of  an  Advisory  Committee  to  oversee  the  policies  in  select- 
ing cases  on  a  continuing  basis.  Many  of  those  who  answered  this 
question  expressed  a  desire  to  know  what  the  present  criteria  are. 

4.  Headnoting  and  editorial  comments 

The  majority  of  briefs  (51)  expressed  satisfaction  with  the  existing 
procedure.  Only  five  found  fault.  The  All  England  Reports  were  cited 
by  one  of  these  as  superior  to  the  Ontario  Reports. 

5.  Reporting  entirety  of  a  case 

Only  19  of  those  who  replied  advocated  the  reporting  of  cases  in  their 
entirety.  Thirty-four,  including  the  judges  of  the  Supreme  Court,  were 
of  the  view  that  it  is  sufficient  to  report  only  a  portion  of  the  reasons 
for  judgment  if  it  is  the  editor's  opinion  that  only  that  portion  merits 
reporting.  For  example,  only  a  portion  of  given  reasons  for  judgment 
may  modify  an  existing  legal  principle.  In  that  case,  only  that  portion 
need  be  reported. 

6.  Judicial  Editing 

A  large  number  of  briefs  indicated  that  while  there  was  no  necessity 
for  any  practice  whereby  judges  would  be  given  an  opportunity  in 
every  case  to  edit  reports  of  their  reasons  for  judgment  prior  to  pub- 
lication, no  change  should  be  made  in  the  text  by  the  editor  unless 
such  change  is  approved  by  the  judge  who  wrote  the  judgment. 

Others  expressed  the  view  that  judges  should  be  given  an  opportunity 
to  edit  reports  of  their  reasons  for  judgment  in  all  cases. 

7.  Blue  Advance  Sheets 

There  was  a  general  consensus  that  the  "blue  sheets"  containing 
weekly  summaries  of  the  reasons  for  judgments  delivered  by  the  Court 
of  Appeal  were  helpful.  The  "blue  sheets"  were  viewed  as  being  accu- 
rate, up-to-date  summaries. 

8.  Indexing 

The  majority  of  the  briefs  expressed  satisfaction  with  the  present 
method  of  indexing  employed  in  the  Ontario  Reports.  Some,  however, 
recommended  the  adoption  of  a  cumulative  index  in  the  advance 
issues,  as  well  as  a  cumulative  table  of  cases. 
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9.    Unreported  Judgments 


A  considerable  number  of  briefs  found  some  fault  with  the  present 
system  of  indexing  unreported  judgments.  Many  also  expressed  dis- 
satisfaction with  the  cost  of  obtaining  copies  of  such  reasons  for 
judgment. 

10.  Specialized  reports 

Opinion  was  evenly  divided  on  this  matter.  Approximately  half  ex- 
pressed the  view  that  more  such  reports  were  necessary,  while  approxi- 
mately half  indicated  that  a  proliferation  of  the  specialized  reports 
would  be  undesirable. 

1 1 .  Changes  in  sale  and  distribution 

The  general  consensus  was  that  the  present  scheme  of  distribution  was 
satisfactory. 


Proposals  for  Reform 


1 .    Financial  Aspects  of  Law  Reporting 


For  some  40  years  the  Law  Society  of  Upper  Canada  has  undertaken 
sole  responsibility,  financial  and  otherwise,  for  the  publication  of  the  On- 
tario Reports.  The  present  cost  to  the  Law  Society  of  publishing  the  Ontario 
Reports  is  approximately  nine  dollars  per  member  per  annum.14  Included 
in  this  amount  is  the  expense  involved  in  distributing  the  Reports  to  those 
persons  and  bodies  to  whom  the  Reports  are  sent  free  of  charge.  While 
Supreme  Court  judges  have  in  the  past  been  among  this  group,  County 
Court  and  Provincial  Court  judges  have  not.  Instead,  they  are  provided 
with  subscriptions  to  the  Reports  if  they  submit  a  request  therefore  to  the 
Ministry  of  the  Attorney  General.  The  cost  is  in  turn  charged  back  against 
the  Court's  budget.  At  present  there  are  104  County  Court  judges  and  72 
subscriptions  to  the  Ontario  Reports  are  sent  to  County  Court  offices.  At 
least  two  offices  receive  no  subscriptions. 14a  There  are  111  judges  of  the 
Provincial  Courts  (Criminal  Division)  and  104  subscriptions  provided;  and 
42  judges  of  the  Family  Division  with  36  subscriptions  provided. 

We  understand  that  the  arrangements  for  providing  the  judges  with 
the  Reports  are  now  under  review  within  the  Ministry.  This  matter  must  be 
resolved  on  a  basis  which  will  ensure  that  all  judges  receive  individual 
copies  of  the  Reports  free  of  charge. 

As  we  have  indicated  earlier,  the  majority  of  the  briefs  received  were 
of  the  view  that  the  full  financial  burden  of  publishing  the  Ontario  Reports 
should  not  continue  to  be  borne  by  the  legal  profession. 

We  share  this  opinion.  If,  as  we  believe,  the  provision  of  proper  law 
reporting  is  a  function  of  the  administration  of  justice,  provincial  participa- 


14This  amount  is  included  in  the  members'  fees. 
14aOxford  and  Ontario. 
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tion  in  the  form  of  a  subsidy  is  warranted.  This  is  especially  so  in  view  of 
the  importance  of  reported  decisions  in  our  legal  system.  As  has  already 
been  noted,  the  Province  assumes  full  responsibility  for  the  publication  of 
our  statute  law.16 

While  we  refrain  from  making  specific  recommendations  as  to  the 
degree  to  which  provincial  subsidization  should  extend,  we  believe  that 
some  form  of  subsidization  is  both  necessary  and  desirable. 

2.    Supervision  of  Law  Reporting 

(a)  The  Role  of  the  Law  Society  of  Upper  Canada 

In  the  past  the  Law  Society  has  undertaken  full  responsibility  for  pub- 
lication of  the  Ontario  Reports.16  Although  this  represents  a  rather  con- 
siderable financial  outlay,  and  involves  a  generous  contribution  of  time 
and  effort,  the  Law  Society  has  always  believed  that  it  has  a  duty  to  the 
public  and  to  the  profession  to  see  that  cases  are  reported  as  fully,  accu- 
rately, and  quickly  as  possible.  Continuing  in  its  belief  that  this  responsi- 
bility should  form  part  of  its  function,  the  Law  Society  has  expressed  its 
willingness,  indeed  its  desire,  to  continue  to  assume  it. 

The  Commission  is  of  the  view  that  primary  responsibility  for  the 
publication  of  the  Ontario  Reports  should  continue  to  rest  with  the  Law 
Society  of  Upper  Canada.  As  it  has  been  expressed  to  us,  criticism  of  law 
reporting  in  Ontario  has  not  been  directed  against  the  continuing  role  of 
the  Law  Society.  Undoubtedly,  however,  the  present  system  of  law  report- 
ing can  and  should  be  improved.  The  Law  Society  is  acutely  aware  of  this, 
and  has  indicated  its  desire  to  implement  any  changes  which  may  reason- 
ably be  expected  to  improve  the  quality  of  law  reporting  in  Ontario.  In- 
deed, the  Society  has  expressed  a  wish  for  some  assistance  in  carrying  out 
its  role,  and,  in  company  with  the  Supreme  Court  judges,  has  recommended 
the  establishment  of  an  Advisory  Committee  for  Law  Reporting. 

(b)  Advisory  Committee  for  Law  Reporting 

The  Commission  recommends  the  establishment  of  an  Advisory  Com- 
mittee for  Law  Reporting.  The  Committee  should  include  the  Chief  Justice 
of  Ontario  or  his  nominee,  the  Chief  Justice  of  the  High  Court  or  his 
nominee,  the  Chief  Judge  of  the  County  and  District  Courts  or  his  nominee, 
the  Chief  Judges  of  the  Provincial  Courts,  a  representative  of  the  pub- 
lisher, a  representative  of  the  Attorney  General,  the  Provincial  Director  of 
Court  Administration,  and  the  Chairman  and  Vice-Chairman  of  the  Librar- 
ies and  Reporting  Committee  of  the  Law  Society. 

We  believe  that  such  a  Committee  has  a  vital  role  to  play  in  the  general 
supervision  of  the  content,  editing  and  distribution  of  law  reports. 


15So  far  as  we  are  aware,  no  other  law  society  in  Canada  is  involved  in  the  pub- 
lication of  law  reports  to  anything  like  the  extent  of  the  Law  Society  of  Upper 
Canada. 

16The  statutes  are  sold  to  the  legal  profession  and  to  the  public  at  a  rate  of 
approximately  $65  for  the  Revised  Statutes,  and  approximately  $12  per  yearly 
volume.  These  costs  vary  from  time  to  time. 
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More  specifically  the  functions  of  the  Committee  should  include: 

(1)  reviewing  and  establishing  the  principles  governing  the  selection 
of  cases  to  be  reported,17  and  upon  request,  advising  the  editor 
with  respect  to  the  application  of  those  principles; 

(2)  establishing  a  system  whereby  all  decisions  are  brought  to  the 
attention  of  the  Editorial  Board  through  improved  lines  of 
communication  with  all  court  offices; 

(3)  considering  and  developing  improved  methods  of  indexing  pub- 
lished law  reports; 

(4)  establishing  matters  of  editorial  policy,  such  as  whether  or  not 
case  citations  should  appear  in  a  footnote  or  should  be  interpola- 
ted in  the  text; 

(5)  establishing  policies  on  unreported  reasons  for  judgments; 

(6)  considering  the  need  for  additional  specialized  law  reports;  and 

(7)  acting  as  a  consultant  in  matters  of  law  reporting  generally. 

3.    Unreported  Judgments 

Difficulties  have  been  experienced  in  obtaining  copies  of  unreported 
reasons  for  judgments,  due  in  part  to  defects  in  the  indexing  system.  Dis- 
satisfaction has  also  been  expressed  concerning  the  high  cost  of  obtaining 
copies  of  these  reasons.18 

We  are  advised  that  in  British  Columbia  an  experiment  including 
the  indexing  on  a  private  non-profit  basis  of  reasons  for  judgment  has 
proved  to  be  successful.  Criminal  and  civil  decisions,  both  oral  and  written, 
of  the  Court  of  Appeal,  the  Supreme  Court  of  British  Columbia  and  the 
County  Courts  are  collected,  indexed  and  digested,  and  made  available  on 
a  subscription  basis. 

Although  the  circumstances  of  law  reporting  in  British  Columbia  are 
not  parallel  to  those  in  Ontario,  in  view  of  the  apparent  success  of  this  ex- 
periment, we  think  it  merits  further  study,  perhaps  by  the  proposed  Ad- 
visory Committee. 

Believing  as  we  do,  however,  that  this  service  is  a  proper  function  of 
the  administration  of  justice,  we  recommend  that  where  reasons  for  judg- 
ment in  the  Court  of  Appeal,19  the  Divisional  Court,  the  High  Court  and 


17For  example,  it  would  appear  to  us  that  in  light  of  the  increased  monetary 
jurisdiction  of  the  County  and  District  Courts,  a  greater  number  of  County  and 
District  Court  decisions  may  warrant  reporting. 

^See  above  pp.  328,  331. 

19To  a  certain  extent  this  is  now  being  done  by  the  Chief  Librarian  of  the  Great 
Library  who  announced  in  March  of  this  year  the  publication  of  the  Great 
Library's  Index  to  the  Summaries  of  Reasons  for  Judgment  Released  by  the 
Ontario  Court  of  Appeal.  This  is  a  monthly  service  (except  for  the  month  of 
August)  with  an  annual  consolidation.  The  Index  is  distributed  for  the  Great 
Library  by  the  Law  Society  of  Upper  Canada,  Department  of  Continuing 
Education,  at  a  subscription  rate  per  annum  of  $30.  Of  course,  many  of  the  cases 
apearing  in  the  "blue  sheets"  ultimately  are  reported. 
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the  County  Courts  are  delivered  and  not  reported  in  any  series  of  reports, 
they  should  be  indexed  as  to  subject  matter  at  the  expense  of  the  Province 
and  the  indices  (possibly  with  a  digest  of  each  case)  should  be  made 
available  to  the  profession  and  to  the  public  at  no  cost.20  Where  copies 
of  the  unreported  reasons  for  judgments  are  required,  they  should  be  made 
available  at  cost. 

4.    Specialized  Law  Reports 

As  the  law  continues  to  develop  and  become  more  complex,  and,  as 
the  trend  towards  a  greater  degree  of  specialization  among  members  of 
the  legal  profession  accelerates,  it  may  well  be  that  there  will  be  a  need 
for  more  specialized  law  reports,  although  we  do  not  believe  that  public 
subsidization  as  a  general  policy  is  warranted.  We  have  already  recom- 
mended that  the  Advisory  Committee  for  Law  Reporting  play  a  role  in 
ascertaining  these  needs  and  the  manner  by  which  they  may  best  be  met. 

D.     Summary  of  Recommendations 

1.  The  full  financial  burden  of  publishing  the  Ontario  Reports  should 
not  continue  to  be  borne  by  the  legal  profession.  Provincial  participa- 
tion in  the  form  of  a  subsidy  is  warranted. 

2.  Primary  responsibility  for  the  publication  of  the  Ontario  Reports 
should  continue  to  rest  with  the  Law  Society  of  Upper  Canada. 

3.  An  Advisory  Committee  for  Law  Reporting  should  be  established, 
composed  of: 

(1)  the  Chief  Justice  of  Ontario  or  his  nominee; 

(2)  the  Chief  Justice  of  the  High  Court  or  his  nominee; 

(3)  the  Chief  Judge  of  the  County  and  District  Courts  or  his 
nominee; 

(4)  the  Chief  Judges  of  the  Provincial  Courts; 

(5)  a  representative  of  the  publisher; 

(6)  a  representative  of  the  Attorney  General; 

(7)  the  Provincial  Director  of  Court  Administration;  and 

(8)  the  Chairman  and  Vice-Chairman  of  the  Libraries  and  Reporting 
Committee  of  the  Law  Society. 

The  function  of  the  Advisory  Committee  would  be  the  general  super- 
vision of  the  content,  editing  and  distribution  of  law  reports.  More 
specifically,  its  functions  should  include: 

( 1 )   reviewing  and  establishing  the  principles  governing  the  selection 


20There  are,  of  course,  commercial  services  such  as  the  Canadian  Current  Law 
which  provides  a  monthly  digest  by  subject  matter  of  both  reported  and  un- 
reported cases  as  well  as  other  useful  material.  They  do  not,  however,  purport 
to  digest  all  reasons  for  judgment  in  unreported  decisions. 
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of  cases  to  be  reported,  and  upon  request,  advising  the  editor 
with  respect  to  the  application  of  those  principles; 

(2)  establishing  a  system  whereby  all  court  decisions  are  brought  to 
the  attention  of  the  Editorial  Board  through  improved  lines  of 
communication  with  all  court  offices; 

(3)  considering  and  developing  improved  methods  of  indexing  pub- 
lished law  reports; 

(4)  establishing  matters  of  editorial  policy; 

(5)  establishing  policies  on  unreported  reasons  for  judgments; 

(6)  considering  the  need  for  additional  specialized  law  reports;  and 

(7)  acting  as  a  consultant  in  matters  of  law  reporting  generally. 

The  Province  should  undertake  to  index  by  subject  matter  and  make 
available  to  the  legal  profession  and  to  the  public,  indices  (possibly 
with  a  digest  of  each  case)  of  reasons  for  judgment  in  unreported 
cases  in  the  Court  of  Appeal,  Divisional  Court,  the  High  Court  and 
County  and  District  Courts. 

Copies  of  unreported  reasons  for  judgment  should  be  made  available 
at  cost. 
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A.     History 


An  Act  for  the  more  easy  and  speedy  recovery  of  small  debts1  was 
among  the  first  statutes  passed  by  the  newly-formed  Parliament  of  the 


132  Geo.  3,  c.  6. 

337 


338  A  dministration  of  Ontario  Courts 

Province  of  Upper  Canada  in  1792.  Under  this  Act  two  justices  of  the 
peace,  acting  under  His  Majesty's  Commission,  were  given  jurisdiction  to 
hear  claims  for  debt  up  to  the  amount  of  40  shillings.  They  were  required 
to  hold  sittings  to  hear  claims  twice  a  month.  The  sittings  of  these  courts 
were  known  as  Courts  of  Requests.  The  justices  were  required  "to  give 
any  judgment  or  decree  as  to  them  shall  seem  just  in  law  and  equity". 

In  1816  the  jurisdiction  of  the  Courts  of  Requests  was  extended  to 
claims  for  debt  up  to  the  sum  of  five  pounds.  Judgment  was  required  to  be 
awarded  according  to  equity  and  good  conscience  only.2 

Justices  of  the  peace  were  replaced  by  Commissioners  whose  appoint- 
ment by  the  Governor  was  provided  for  in  1833  by  An  Act  to  extend  the 
jurisdiction  of  the  Court  of  Requests.3  Each  Commissioner  was  entitled  to 
a  fee  of  two  shillings  for  every  final  judgment  rendered,4  and  was  em- 
powered to  appoint  clerks  and  bailiffs5  who  were  also  entitled  to  collect 
fees  from  litigants  for  the  services  which  they  performed.6  The  monetary 
jurisdiction  of  the  Courts  of  Requests  was  raised  to  10  pounds  and  they 
were  given  jurisdiction  in  actions  based  on  contract.7 

As  a  result  of  public  dissatisfaction  with  the  Courts  of  Requests,  the 
House  of  Assembly  directed  a  Committee  to  be  set  up  in  1839.  The  Com- 
mittee, presided  over  by  W.  H.  Draper,  was  required  to  "make  such 
investigation  into  the  departments  of  the  province,  as  would  enable  them 
to  report  thereon  and  recommend  such  changes  in  the  system  as  they  might 
deem  beneficial".8 

As  a  result  of  the  findings  of  the  Draper  Committee  An  Act  respecting 
Division  Courts  was  passed  in  1841.9  The  Commissioners  in  Courts  of 
Requests  were  replaced  by  County  Court  judges  who  presided  over  groups 
of  Division  Courts  within  their  respective  counties.  More  stringent  rules 
relating  to  jurisdiction,  service,  conduct  of  hearings  and  rights  of  execution 
were  provided.  The  fee  system  was  modified  to  check  the  more  flagrant 
abuses  which  had  developed  since  1833.  In  essence,  the  Act  of  1841  was 
intended  to  bring  a  degree  of  uniformity  and  consistency  into  a  system 
which  had  previously  depended  on  a  large  number  of  Commissioners  who 
acted  without  any  substantial  notion  of  judicial  comity.10 

By  an  Act  respecting  the  Division  Courts,11  passed  in  1850,  the  juris- 
diction of  the  Courts  was  extended.  The  monetary  limit  on  claims  in  debt 
and  contract  was  raised  to  25  pounds,  and  the  Courts  were  given  jurisdic- 


2/4/i  Act  to  extend  the  jurisdiction  of  the  Court  of  Requests,  56  Geo.  3,  c.  5. 

33  William  4,  c.  1 

*Ibid.  s.  30. 

Hbid.  s.  15. 

*lbid.  s.  30. 

Vbid.  s.  2. 

8See  Note  in  (1861)  7  U.C.L.J.  (o.s.)  61  et  seq.  for  a  detailed  account  of  the 
appointment  and  findings  of  the  Draper  Committee. 

94  &  5  Vict.,  c.  3. 
10See  n.  8  supra. 
11 13  &  14  Vict.,  c.  53. 
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tion  over  actions  in  tort  where  the  amount  claimed  did  not  exceed   10 
pounds  and  where  the  claim  arose  out  of  damage  to  chattels.12 

The  Act  of  1850  established  the  basis  for  the  pursuit  of  small  claims 
for  almost  a  century,  and  the  history  of  the  division  courts  between  1850 
and  1941  has  been  one  of  increasing  jurisdiction  and  the  development  of 
procedural  complexity  without  any  radical  change  in  the  configuration  of 
the  courts. 

In  1853  the  concept  of  interpleader  was  introduced  into  the  small 
claims  system.13  In  1859  the  widespread  practice  of  committing  debtors 
to  prison  was  abolished,14  although  debtors  continued  to  be  committed  for 
failure  to  make  payments  according  to  a  judge's  order. 

In  1880  provision  was  made  for  the  Lieutenant  Governor  in  Council 
to  appoint  an  Inspector  of  Division  Courts15  whose  task  it  was  to  inspect 
the  books  and  papers  of  every  Division  Court  and  to  ascertain  that  the 
officers  of  the  Courts  were  duly  and  efficiently  performing  their  duties.  A 
right  of  appeal  was  given  from  a  Division  Court  to  the  Court  of  Appeal 
where  the  amount  in  dispute  exceeded  $100.16  Where  an  action  involved 
a  sum  in  excess  of  $20  either  party  could  require  that  questions  of  fact  be 
determined  by  a  jury.17  To  defray  the  cost,  a  "jury  fee"  was  collected  on  all 
actions  entered  in  Division  Courts  regardless  of  whether  a  jury  was  re- 
quested or  not.18 

In  1893  the  Division  Courts  were  given  jurisdiction  to  entertain  any 
personal  action  where  the  amount  claimed  did  not  exceed  $200,  provided 
that  the  parties  agreed  in  writing.19  In  1899  substituted  service  was  per- 
mitted where  the  plaintiff  showed  that  the  defendant  was  avoiding  service 
or  could  not  be  located  after  a  reasonable  effort  had  been  made  to  serve 
him.20 

Power  was  given  to  the  judge  in  1920  to  award  counsel  fees  limited 
from  $5  to  $25  in  contested  actions  involving  more  than  $100. 

By  1930  the  jurisdiction  of  the  Division  Courts  was  so  enlarged  that  it 
was  contended  in  French  v.  McKendrick21  that  it  was  a  jurisdiction  exer- 
cised by  the  County  Court  judges  at  the  time  of  Confederation,  and 
therefore  the  judges  ought  to  be  appointed  by  the  Governor  General  in 
Council  under  section  96  of  the  British  North  America  Act.  This  argument 
was  rejected  by  the  Court  of  Appeal.  It  was  held  that  a  mere  extension  of 


^Ibid.  s.  23. 

1377ze  Division  Courts  Extension  Act,  16  Vict.,  c.  177. 

14An  Act  to  extend  the  provisions  of  the  Act  for  the  abolition  of  Imprisonment  for 

Debt,  22  Vict.,  c.  33. 
15The  Division  Courts  Act,  43  Vict.,  c.  8,  s.  23. 
1*1  bid.  s.  17. 
nibid.  s.  43. 
Ml  bid.  s.  45. 

19An  Act  to  amend  The  Division  Courts  Act,  56  Vict.,  c.  15,  s.  1. 
20 An  Act  to  amend  the  Statute  Law,  62  Vict.,  c.  1 1,  s.  8. 
21(1930),  66O.L.R.  306. 
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jurisdiction,  without  a  change  in  the  character  and  constitution  of  the 
Division  Courts,  did  not  bring  the  judges  presiding  over  the  Courts  within 
the  ambit  of  section  96. 

Following  a  report22  by  Master  F.  H.  Barlow,  K.C.,  concerning  the 
administration  of  justice  in  Ontario,  a  Select  Committee  of  the  Ontario 
Legislature  was  appointed  in  1940  under  the  chairmanship  of  the  Honour- 
able G.  D.  Conant,  K.C.,  then  Attorney  General,  to  examine  the  implica- 
tions of  the  recommendations  made  in  the  Barlow  Report.  As  a  result  of 
the  Committee's  Report  The  Division  Courts  Amendment  Act,  194 723  was 
passed.  The  following  important  changes  were  made: 

(1)  Prior  to  this  Act  where  judgment  was  obtained  in  one  Division 
Court,  execution  could  not  be  effected  in  any  other  division 
unless  a  transcript  was  issued  to  the  Court  of  the  division  in 
which  execution  was  sought.  This  procedure  greatly  increased 
costs  of  execution  when  the  judgment  debtor's  assets  were  in 
another  division.  Under  the  new  Act  bailiffs  were  given  county- 
wide  jurisdiction;24 

(2)  Appeals  from  Division  Courts  to  the  Court  of  Appeal  were  heard 
by  one  judge  of  the  Court  of  Appeal;25 

(3)  The  practice  in  third  party  procedures  whereby  the  defendant, 
as  plaintiff,  was  required  to  bring  an  action  against  a  third  party 
as  defendant  involving  two  sets  of  costs  was  abolished  and  a 
simpler  third  party  procedure  was  provided;26 

(4)  The  requirement  that  a  return  of  nulla  bona  must  first  be  made 
on  an  execution  against  goods  before  an  execution  against  land 
could  issue27  was  removed. 

In  1949  the  monetary  jurisdiction  of  the  Division  Courts  was  in- 
creased to  $200  in  actions  arising  in  tort  and  contract.28  In  1950  the  legis- 
lation was  completely  revised  and  reenacted.29 

The  two  most  important  changes  in  the  1950  Act  related  to  garnishee 
and  consolidation  proceedings.  The  prior  legislation  had  allowed  for  a 
garnishee  order  to  be  issued  against  "named  and  unnamed  creditors  of  the 
debtor".  These  "roving"  garnishee  orders  were  abolished.  Section  148(2) 
embodied  the  novel  provision  that  judgment  might  be  given  in  favour  of 
the  judgment  creditor  against  the  garnishee,  and  section  151  allowed 
garnishment  before  judgment  in  special  cases.  The  consolidation  order, 
which  allows  a  debtor  to  make  periodic  payments  of  fixed  amounts  into 


22Interim  and  Final  Reports  on  a  Survey  of  the  Administration  of  Justice  in  the 

Province  of  Ontario  (1939). 
23S.O.  1941,  c.  20. 
z*Ibid.  s.  6.  But  see  The  Small  Claims  Courts  Amendment  Act,  1972,  S.O.  1972, 

c.  107,  s.  5. 
25/fcW.  s.  5. 
*«Ibid.  s.  4. 
^Ibid.  s.  7. 

2&The  Division  Courts  Amendment  Act,  1949,  S.O.  1949,  c.  29,  s.  1. 
™The  Division  Courts  Act,  1950,  S.O.  1950,  c.  16. 
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court,  which  are  to  be  distributed  to  all  creditors  on  a  pro  rata  basis,  was 
first  introduced  at  this  time.30 

In  1957  a  person  holding  a  judgment  from  the  Supreme  Court  or  a 
County  Court  who  wished  to  garnishee  wages  was  permitted  to  file  a  certi- 
fied copy  of  the  judgment  in  the  appropriate  Division  Court,  whereupon  a 
Division  Court  garnishee  could  issue  to  the  extent  of  the  Court's  monetary 
jurisdiction.31  The  1957  amending  Act  also  provided  for  more  safeguards 
against  the  improper  assumption  of  territorial  jurisdiction  in  Division 
Courts.32 

In  a  1961  Report  to  the  Attorney  General  the  Honourable  Kelso 
Roberts,  Q.C.,  Certain  Studies  in  the  Jurisdiction  of  County  and  District 
Courts  and  Related  Matters,  Mr.  E.  H.  Silk,  Q.C.,  made  a  short  study  of 
the  Division  Courts.  He  reported  that  the  bar  generally  opposed  an  in- 
crease in  the  jurisdiction  of  the  Division  Courts  since  it  seemed  desirable 
to  retain  them  as  a  "poor  man's  court  of  equity."  It  was  contended  that  an 
increase  in  jurisdiction  would  make  pleadings  and  discovery  necessary,  and 
this  would  destroy  the  "simplicity"  of  the  existing  procedure.  On  the  other 
hand,  Mr.  Silk  found  that  in  northern  Ontario  there  was  a  justifiable  de- 
mand for  increased  jurisdiction.  In  some  cases  parties  were  required  to 
travel  80  to  150  miles  to  the  district  town,  and  notwithstanding  that 
Division  Court  sittings  were  held  only  once  or  twice  a  year  in  isolated 
areas,  it  was  thought  that  "a  delayed  trial  [was]  of  greater  convenience  and 
less  expensive  than  a  trip  to  the  district  seat."  Accordingly,  in  1962  the 
jurisdiction  in  northern  Ontario  Division  Courts  was  raised  to  $800.33  An 
increase  in  the  monetary  jurisdiction  of  the  southern  Ontario  Division 
Courts  was  also  recommended  to  keep  pace  with  inflationary  trends,  and 
in  1965  the  jurisdiction  was  raised  to  $400.34 

Mr.  Silk  also  recommended  that  appeals  in  garnishee  and  interpleader 
matters  be  permitted  only  where  the  amount  involved  exceeded  $200 
rather  than  $100.  This  recommendation  was  implemented  in  1964.35 

The  Division  Court  system  was  again  examined  in  1968  by  the 
McRuer  Commission  Report36  and  a  number  of  that  Commission's  recom- 
mendations have  been  implemented.  In  1968  the  responsibility  for  main- 
taining accommodation  for  the  Division  Courts  was  transferred  from 
municipalities  to  the  provincial  government.37  In  1969  the  Legislature  re- 
pealed all  power  of  committal38  to  jail  for  disobedience  of  a  judge's  order 
to  pay  money.  Trial  by  jury  in  Division  Court,  although  rarely  used,  was 
abolished.39 

zoibid.  ss.  156-62. 

^The  Division  Courts  Amendment  Act,  1957,  S.O.  1957,  c.  29,  s.  6. 

*Vbid.  s.  5. 

MThe  Division  Courts  Amendment  Act,  1962,  S.O.  1961-62,  c.  35,  s.  8 

z*The  Division  Courts  Amendment  Act,  1965,  S.O.  1965,  c.  32,  s.  2. 

z$The  Division  Courts  Amendment  Act,  1964,  S.O.  1964,  c.  25,  s.  3. 

36McRuer  Commission  Report,  621  ff.  (Report  No.  1,  Vol.  2,  1968). 

ZTThe  Division  Courts  Amendment  Act,  1968,  S.O.  1968,  c.  31,  s.  1 

z%The  Division  Courts  Amendment  Act,  1969,  S.O.  1968-69,  c.  30,  ss.  4,  5,  6,  7, 

8,  12. 
wibid.  ss.  1,  2,  3,  9,  10,  11. 
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In  1970,  the  Division  Courts  were  renamed  Small  Claims  Courts  (in 
order  to  avoid  confusion  with  the  newly  created  Divisional  Court)  and  the 
legislation  is  now  known  as  The  Small  Claims  Courts  Act.40  At  the  same 
time,  appeals  from  decisions  rendered  in  the  Small  Claims  Courts  were 
directed  to  the  Divisional  Court  rather  than  to  the  Court  of  Appeal.41 

B.     The  Administration  of  Small  Claims  Courts 

1 .  Introduction 

Of  the  system  of  Small  Claims  Courts  the  McRuer  Commission  said:42 

Comparable  to  the  early  Courts  of  Requests,  the  division  courts43 
are  essentially  "small  claims"  courts  designed  to  provide  the  litigant 
with  more  expeditious,  more  economical  and  less  formal  procedure 
than  that  of  the  county  and  district  courts  and  The  Supreme  Court 
of  Ontario.  With  the  many  procedures  available  to  a  creditor  under 
the  provisions  of  [The  Small  Claims  Courts  Act]  to  assist  in  the  col- 
lection of  an  outstanding  debt,  and  with  the  many  procedures  carried 
out  by  the  officers  and  judges  of  the  [Small  Claims  Courts],  it  is  felt  by 
some  that  the  [Small  Claims  Courts]  are  little  more  than  statutory 
collection  agencies.  This  may  be  true  to  a  considerable  extent;  never- 
theless, the  [Small  Claims  Courts]  fulfill  a  valuable  function  in  the 
judicial  system. 

It  must  be  emphasized  at  the  outset  of  any  study  of  the  legislation 
concerning  the  administration  of  these  courts  that  many  of  the  difficulties 
in  the  system  cannot  be  solved  by  mere  organizational  change.  The  Small 
Claims  Courts  dispose  of  a  large  number  of  claims  of  a  very  diverse 
character  involving  many  recurring  problems  that  cannot  be  resolved  satis- 
factorily without  specialized  legislation  in  the  substantive  law  field  such  as 
disputes  over  merchantability,  consumer  spending,  door-to-door  sales,  dis- 
closure, the  cost  of  credit,  promissory  notes  and  consumer  and  credit 
counselling  services.  Legislation  concerning  these  matters  would  alter  the 
criteria  for  reform  of  the  Small  Claims  Courts. 

Notwithstanding  this  we  are  of  the  opinion  that  contemporary  cir- 
cumstances call  for  some  changes  in  a  system  which  in  many  ways,  as 
our  brief  historical  survey  has  shown,  is  a  direct  legacy  of  the  nineteenth 
century. 

2.  Territorial  Organization 

The  Small  Claims  Courts  Act44  and  the  regulations  made  there- 
under45 provide  for  Small  Claims  Courts  in  every  county  or  district  in 


^The  Division  Courts  Amendment  Act,  1970,  S.O.  1970,  c.  120,  s.  1. 

^Ibid.ss.  8,  9,  10,  11. 

42n.  36  supra  at  p.  621. 

43This  passage  was  written  prior  to  the  enactment  of  The  Division  Courts  Amend- 
ment Act,  1970,  S.O.  1970,  c.  120,  s.  1,  in  which  the  name  of  the  courts  was 
changed  from  "division"  to  "small  claims" 

44R.S.O.  1970,  c.  439,  s.  3. 

45R.R.O.  1970,  Reg.  800. 
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Ontario.  Where  there  is  more  than  one  court  in  a  county  or  district  the 
court  is  known  as  "The  First  (or  as  the  case  may  be)  Small  Claims  Court 
of  the  County  of  .  .  .".  Regulation  800  establishes  the  territorial  organiza- 
tion of  the  courts  by  schedule.  The  boundaries  are  described  in  detail  by 
reference  to  complex  survey  points.  These  complicated  territorial  divisions 
are  important  in  determining  where  an  action  should  be  commenced46  and 
where  post-judgment  proceedings  may  be  taken.47 

The  Annual  Report  of  the  Inspector  of  Legal  Offices  for  1971  indi- 
cates that  in  that  year  there  were  186  Small  Claims  Courts  in  Ontario.  In 
16  of  these,  less  than  100  claims  were  filed  and  in  only  44  courts  were 
more  than  1,000  claims  filed.  Since  that  time  the  number  of  Small  Claims 
Courts  has  been  reduced  to  148.  From  the  information  we  have,  it  is 
anticipated  that  there  will  be  a  further  reducation  to  118  courts  in  1973. 

Table  1  shows  the  number  and  locations  of  Small  Claims  Courts  in 
Ontario  at  March  31,  1973,  the  number  of  sitting  days  in  1971  and  the 
number  of  claims  entered  in  each  during  1972. 


TABLE  I 

County  or  District 

Place 

No.  of  Scheduled 

Sitting  Days 

(1971)* 

No.  of  Claims 
Entered  (1972) 

ALGOMA 

Sault  Ste.  Marie 
Thessalon 
Wawa 
Blind  River 
Elliot  Lake 

40 
3 
3 
3 
3 

2,706 
141 
385 
196 
241 

BRANT 

Brantford 

30 

1,991 

BRUCE 

Walkerton 
Port  Elgin 
Wiarton 

10 
3 
6 

194 
150 

241 

COCHRANE 

Cochrane 

Timmins 

Kapuskasing 

Hearst 

Iroquois  Falls  "A" 

4 

29 

8 

3 
N/A 

436 

1,077 

587 

262 

DUFFERIN 

Orangeville 
Shelburne 

6 
6 

359 
101 

ELGIN 

Aylmer 
St.  Thomas 

9 
15 

875 
1,012 

ESSEX 

Amherstburg 
Kingsville 
Leamington 
Belle  River 
Windsor  14 
Essex 

6 
6 
6 
6 
62 
6 

262 
229 
412 

4,155 
156 

**The  Small  Claims  Courts  Act,  R.S.O.  1970,  c.  439,  ss.  64-70. 
4tlbid.  See,  for  example,  ss.  116(3),  119  (as  amended  by  The  Small  Claims  Courts 
Amendment  Act,  1972,  S.O.  1972,  c.  107,  s.  4(2)  (5)). 
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County  or  District 


FRONTENAC 


Place 


Kingston 
Sharbot  Lake 


No.  of  Scheduled 

Sitting  Days 

(1971)* 


34 
4 


No.  of  Claims 
Entered  (1972) 


2,257 
93 


GREY 


Owen  Sound 

Durham 

Meaford 


17 

5 
5 


636 
173 
297 


HALDIMAND 


Dunnville 


10 


788 


HALIBURTON 


Haliburton 


216 


HALTON 


Milton 
Oakville 
Georgetown 
Burlington 


18 
39 
18 
39 


445 
1,011 

350 
1,164 


HASTINGS 


Belleville 
Madoc 
Trenton 
Bancroft 


21 
5 

11 
6 


1,435 

90 

660 

204 


HURON 


Goderich 
Clinton 
Exeter 
Wingham 


6 
6 
6 
6 


353 
342 
158 
181 


KENORA 


Kenora 
Dryden 
Sioux  Lookout 
Red  Lake 


MIDDLESEX 


London 
Parkhill 
Lucan 
Strathroy 


N/A 
4 
3 
4 


89 
5 
5 
6 


385 
482 
134 
308 


KENT 

Chatham 
Wallaceburg 

20 
6 

1,900 
739 

LAMBTON 

Sarnia 
Forest 
Petrolia 

20 
6 
6 

1,518 
247 
169 

LANARK 

Perth 

Carleton  Place 
Smiths  Falls 

6 
6 
6 

162 
263 
644 

LEEDS  &  GRENVILLE 

Brockville 

Prescott 

Kemptville 

18 
6 

4 

830 
326 
218 

LENNOX  &  ADDINGTON 

Napanee 
Kaladar 

12 

N/A 

657 
120 

MANITOULIN 

Gore  Bay 
Little  Current 

N/A 
N/A 

12 
99 

4,851 

129 

60 


MUSKOKA 


Bracebridge 
Huntsville 


474 
334 
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County  or  District 


Place 


NIAGARA  NORTH 


St.  Catherines 
Grimsby 


No.  of  Scheduled 

Sitting  Days 

(1971)* 


49 
12 


No.  of  Claims 
Entered  (1972) 


2,680 
530 


NIAGARA  SOUTH 


NIPISSING 


Welland 
Niagara  Falls 


Sturgeon  Falls 
North  Bay 


30 
30 


3 

25 


1,332 
1,948 


519 
1,658 


NORFOLK 


Simcoe 


10 


592 


NORTHUMBERLAND  & 
DURHAM 


Bowmanville 
Port  Hope 
Cobourg 
Brighton 
Campbellford 


8 

317 

8 

511 

8 

764 

9 

477 

6 

477 

30 

1,396 

6 

394 

6 

200 

30 

1,746 

ONTARIO 


Whitby 
Port  Perry 
Beaverton 
Oshawa 


OTTAWA-CARLETON 

Ottawa  4 

56 

4,206 

OXFORD 

Woodstock 
Tillsonburg 

16 
14 

1,854 
902 

PARRY  SOUND 

Parry  Sound 
South  River 

9 

4 

548 
234 

PEEL 

Brampton 

Mississauga 

31 
30 

1,610 

3,437 

PERTH 

Stratford 
Listowel 

20 
8 

817 
451 

PETERBOROUGH 

Peterborough 

20 

2,121 

PRESCOTT  &  RUSSELL 

Hawkesbury 
Rockland 

5 
5 

465 
256 

PRINCE  EDWARD 

Wellington 

17 

568 

RAINY  RIVER 

Fort  Frances 
Atikokan 

10 

4 

243 
339 

RENFREW 


Pembroke 

5 

636 

Renfrew 

3 

159 

Arnprior 

2 

221 

Killaloe  Station 

1 

137 

Alliston 

_ 

284 

Barrie 

20 

1,022 

Collingwood 

10 

555 

Orillia 

10 

1,078 

Midland 

10 

877 

SIMCOE 
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No.  of  Scheduled 

Sitting  Days 

No.  of  Claims 

County  or  District 

Place 

(1971)* 

Entered  (1972) 

STORMONT,  DUNDAS  & 

Alexandria 

5 

537 

GLENGARRY 

Cornwall 

20 

1,058 

Morrisburg 

4 

168 

Iroquois 

4 

218 

Winchester 

4 

155 

SUDBURY 

Sudbury 

30 

6,615 

Espanola 

3 

236 

Chapleau 

2 

145 

THUNDER  BAY 

Thunder  Bay  "P" 

23 

1,707 

Nipigon 

4 

186 

Thunder  Bay 

23 

1,823 

Schreiber 

3 

137 

Geraldton 

4 

393 

Marathon 

3 

115 

Beardmore 

4 

- 

TEMISKAMING 

Haileybury 

10 

532 

Englehart 

6 

165 

Kirkland  Lake 

23 

517 

VICTORIA 

Lindsay 

8 

- 

WATERLOO 

Kitchener 

50 

3,057 

Gait 

18 

2,164 

Baden 

2 

143 

WELLINGTON 

Guelph 

20 

2,688 

Fergus 

6 

186 

Arthur 

3 

84 

Harriston 

3 

146 

Mount  Forest 

4 

185 

WENTWORTH 

Hamilton  1 

79 

2,457 

Waterdown 

5 

149 

Hamilton  9 

70 

2,939 

YORK 

Toronto  1 

215 

9,433 

Markham 

10 

727 

Richmond  Hill 

22 

1,348 

Newmarket 

13 

1,222 

Sutton  West 

5 

407 

Woodbridge 

5 

136 

Toronto  8 

40 

7,667 

Scarborough 

42 

10,506 

Mimico 

39 

3,739 

Willowdale 

47 

4,536 

Number  of  Courts-  148 

N/A  -  Not  available 

*  Information  was  gathered  by  the  Commission  from  a  survey  of  individual  court  offices.  A 
general  inquiry  has  satisfied  us  that  there  has  been  no  substantial  change  in  the  proportion- 
ate number  of  hearing  days  in  each  location  to  the  time  of  writing. 
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3.    Judicial  Officers  and  Sittings  of  the  Courts 

The  legislation  provides  that  every  Small  Claims  Court  shall  be  pre- 
sided over  by  a  judge.48  For  the  purposes  of  the  Act,  a  judge  is  defined  as 
a  Small  Claims  Court  judge  appointed  under  the  Act,  or  the  judge  or  junior 
judge  of  a  County  Court.49  The  Lieutenant  Governor  in  Council  may  ap- 
point Small  Claims  Court  judges.50 

In  practice  the  bench  of  the  Small  Claims  Courts  throughout  Ontario 
is  manned  by  County  or  District  Court  judges,  with  the  exception  of  three 
judges  appointed  by  the  Lieutenant  Governor  in  Council  under  section  1 1 
of  the  Act  and  a  number  of  retired  County  or  District  Court  judges  who 
have  been  appointed  to  act  as  part-time  Small  Claims  Court  judges,  for 
periods  not  exceeding  one  year. 

The  Act  also  provides  that  a  judge  may  appoint  a  barrister  to  act  as 
his  deputy  —  "the  barrister  so  appointed  has  all  the  powers  and  privileges 
vested  in  and  is  subject  to  all  the  duties  imposed  by  law  upon  a  judge".51 
No  such  appointment  shall  be  continued  for  more  than  two  months,  and 
it  may  in  any  case  be  annulled  by  the  Lieutenant  Governor  in  Council. 
The  appointment  of  lawyers  to  act  as  part-time  judges  was  dealt  with  by  the 
McRuer  Commission.52  That  Commission  concluded  that  "[t]he  judicial 
function  is  not  one  that  should  be  performed  by  practising  lawyers  on  an 
ad  hoc  basis". 52a  With  this  we  agree. 

A  very  informal  procedure  has  been  evolved  in  the  scheduling  of 
sittings  in  Small  Claims  Courts.  The  County  Judges  Act53  provides: 

To  ensure  the  dispatch  of  business  of  the  various  courts,  including 
chambers,  that  are  presided  over  by  the  judges  of  the  county  and 
district  courts,  including  the  surrogate  and  small  claims  courts  where  it 
is  customary  for  the  county  or  district  court  judge  to  act  as  judge  of 
the  surrogate  court  and  the  small  claims  court,  the  chief  judge  shall 
have  the  general  supervisory  powers  over  arranging  the  sittings  of 
such  courts,  including  chambers.54  [Emphasis  added] 

The  administration  of  the  Small  Claims  Courts  varies  from  county  to 
county.  In  some  counties  and  districts  the  senior  judge  assigns  responsibility 
for  these  courts  to  the  most  recently  appointed  judge.  This  responsibility 
is  then  passed  on  as  new  appointments  are  made.  In  other  counties  and 
districts  the  responsibility  is  distributed  among  all  the  judges  in  turn.  In 
any  event,  the  judge  who  happens  to  have  the  responsibility  in  any  given 
year  will  confer  with  the  clerks  of  the  Small  Claims  Courts  in  his  county 
or  district  in  order  that  a  calendar  of  sittings  may  be  planned  for  the  year. 


48; bid.  s.  12. 

^1  bid.  s.  1(h). 

so  I  bid.  s.  11. 

^Jbid.  s.  13. 

52McRuer  Commission  Report,  625  ff.  (Report  No.  1,  Vol.  2,  1968). 

M*Ibid.  p.  626. 

53R.S.O.  1970,  c.  95,  s.  15. 

"See  also  ibid.  s.  15(5)  -  (8). 
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4.    The  Fee  System 

The  chief  officer  of  each  Small  Claims  Court  is  the  clerk  who  is 
appointed  by  the  Lieutenant  Governor  and  holds  office  during  pleasure.55 
Each  Court  has  in  addition  one  or  more  bailiffs  who  are  also  appointed 
by  the  Lieutenant  Governor  and  hold  office  during  pleasure.56  It  is  the  duty 
of  the  clerk  to  issue  all  summonses  and  to  make  copies  thereof  with  the 
notices  thereon,  according  to  the  prescribed  form,  and  to  deliver  these  to 
the  bailiff  for  service.57  A  litigant  wishing  to  take  proceedings  in  a  Small 
Claims  Court  must  use  the  bailiff  to  serve  the  summons.  The  prescribed 
procedures  do  not  permit  him  to  engage  his  own  summons  server,  to  have 
the  sheriff  serve  the  summons  or  to  serve  the  summons  himself.  This  is  not 
the  practice  in  any  of  the  other  civil  courts  in  Ontario.  The  clerk  is  required 
to  "cause  a  note  of  all  summonses,  notices,  orders,  judgments,  warrants, 
executions  and  returns  thereto  to  be  entered  in  a  book  to  be  kept  in  his 
office".58 

If  the  defendant  does  not  live  in  the  territorial  division  in  which  the 
action  is  commenced,  the  clerk  is  required  to  forward  the  summons  and  the 
claim  to  the  clerk  of  the  court  of  the  division  in  which  the  defendant  resides 
for  service  by  the  bailiff  of  that  court.59  The  bailiff  is  required  to  serve  all 
summonses,  orders,  warrants  and  executions  delivered  to  him  by  the 
clerk.59a  Generally,  he  is  not  required  to  travel  beyond  the  limits  of  his 
division. 59b  The  clerk  is  required  to  issue  all  warrants  and  executions  and  to 
tax  all  costs.  He  must  keep  an  account  of  all  fines  payable  or  paid  into 
court,  and  of  all  litigants'  money  paid  into  and  out  of  court.60  The  money 
arising  from  any  penalty,  forfeiture  or  fine  imposed  by  or  under  the  Act 
and  not  directed  to  be  otherwise  applied,  is  to  be  paid  to  the  clerk,  who 
is  then  required  to  pay  the  money  to  the  Treasurer  of  the  Province.61  The 
duties  of  the  clerk  and  bailiff  are  elaborated  in  greater  detail  in  regulations 
made  under  the  Act.62 

The  Tariff  of  fees  payable  by  parties  for  issuing  a  claim,  a  judgment  sum- 
mons, a  show  cause  summons  or  garnishee  proceedings,  is  set  out  in  Regulation 
802  passed  under  the  Act.  Litigants  must  pay  the  prescribed  fees  in  advance 
before  the  proceeding  may  be  taken.63  Unlike  the  fees  in  other  courts, 
some  of  the  fees  vary  according  to  the  amount  of  the  claim.  Schedule  1  of 
Regulation  802  fixes  the  fees  payable  to  the  clerk;  Schedule  2  fixes  the 
fees  payable  to  the  bailiff  and  Schedule  3  fixes  the  fees  payable  to  witnesses 
and  appraisers. 

The  essential  fees  payable  upon  entering  a  claim  are  the  clerk's  and 
bailiff's  fees.  They  range  from  $4  where  the  claim  is  for  $10  or  less,  to  a 


^The  Small  Claims  Courts  Act,  R.S.O.  1970,  c.  439,  s.  18. 

mbid. 

*T Ibid.  s.  20(1). 

™Ibid.  s.  20(2). 

Mlbid.  s.  22. 

™*lbid.  s.  30. 

***Ibid.  s.  64. 

wibid.  s.  24. 

«ilbid.  s.  25. 

«2R.R.O.  1970,  Reg.  801,  ss.  47-55,  60-69. 

MThe  Small  Claims  Courts  Act,  R.S.O.  1970,  c.  439,  s.  32(1), 


Small  Claims  Courts  349 

maximum  of  $14.50  where  the  action  is  for  more  than  $400.  For  example, 
where  the  claim  is  under  $10  there  is  a  fee  of  $2  payable  to  the  clerk  as  a 
filing  fee  and  a  fee  of  $1  payable  to  cover  handling  and  postage  and  a  fee 
of  $1  payable  to  the  bailiff.  Where  the  claim  is  from  $200  and  does  not 
exceed  $400,  the  filing  fee  is  $8  payable  to  the  clerk,  an  additional  $1  is 
payable  to  the  clerk  for  handling  and  postage,  and  an  additional  fee  of 
$3.50  is  payable  to  the  bailiff. 

At  the  time  of  issue  of  any  process  for  execution,  the  fees  of  the 
bailiff  for  the  process  must  be  paid  to  the  clerk.  These  are  paid  over  to  the 
bailiff  upon  the  return  of  the  execution  and  not  before.  If,  however,  the 
bailiff  does  not  become  entitled  to  any  part  or  becomes  entitled  to  a  part 
only  of  such  fees,  the  whole  or  surplus,  as  the  case  may  be,  must  be  repaid  by 
the  clerk  to  the  person  from  whom  the  fee  was  originally  received.64  If  the 
bailiff  neglects  to  return  any  process  or  execution  "within  the  time  required 
by  the  law"  he  forfeits  his  fees  thereon,  and  they  are  paid  over  by  the  clerk 
to  the  Treasurer  of  the  Province  of  Ontario  to  form  part  of  the  consolidated 
revenue  fund.65  It  is  difficult  to  see  why  the  fees  paid  by  a  litigant  for  ser- 
vices of  a  bailiff  who  has  neglected  his  duties  should  go  to  the  consolidated 
revenue  fund  rather  than  being  returned  to  the  litigant  who  paid  them.  A 
clerk  or  bailiff  is  specifically  prohibited  from  taking  or  receiving  any  com- 
mission, charge,  fee  or  reward  for,  or  in  connection  with,  the  collection  of 
a  debt  or  claim  except  such  fees  as  are  provided  in  Regulation  802. 

According  to  the  Annual  Report  of  the  Inspector  of  Legal  Offices  for 
1972,  the  gross  fees  paid  to  the  clerk  amounted  to  less  than  $1,000  in  13 
courts  and  to  less  than  $5,000  in  92  courts.  Similarly,  in  the  same  year,  the 
gross  fees  paid  to  the  bailiff  amounted  to  less  than  $1,000  in  48  courts  and 
to  less  than  $5,000  in  109  courts.  Consequently,  most  of  the  Small  Claims 
Court  clerks  and  bailiffs  perform  their  duties  only  on  a  part-time  basis, 
and  many  of  them  in  rural  districts  conduct  the  court's  business  from  their 
own  houses.  With  few  exceptions  they  are  self-employed,  engage  their  own 
staff,  and  pay  for  their  own  supplies  and  accommodation  out  of  the  fees 
they  receive. 

5.    Territorial  Jurisdiction 

We  have  already  noted  that  under  The  Small  Claims  Courts  Act  and 
its  regulations  most  counties  and  districts  have  a  number  of  divisions,  each 
of  which  has  its  own  Small  Claims  Court. 

For  the  most  part,  the  jurisdiction  of  a  Small  Claims  Court  does  not 
extend  beyond  the  geographical  limits  of  the  division  in  which  it  is  situated. 
Except  in  certain  narrowly  defined  situations,66  an  action  in  a  Small  Claims 
Court  must  be  entered  and  tried: 

(a)  in  the  court  for  the  division  in  which  the  cause  of  action  arose;  or 

(b)  in  the  court  for  the  division  in  which  the  defendant  or  any  one  of 
several  defendants  resides  or  carries  on  business;  or 


t*Ibid.  s.  33. 
™Ibid.  s.  34. 
wibid.  ss.  64(2)  (3),  65. 
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(c)    in  the  court  whose  place  of  sitting  is  nearest  to  the  residence  of 
the  defendant  or  any  one  of  several  defendants.67 

Similarly,  section  119  provides  that: 

...  an  execution  or  attachment  shall  not  be  executed  out  of  the  limits 
of  the  territorial  jurisdiction  of  the  court  out  of  which  it  is  issued.68 

We  point  out  again  that  the  assigning  of  jurisdiction  by  reference  to 
complex  survey  descriptions  seems  to  be  an  unnecessary  complication.69 


6.    Monetary  Jurisdiction 

The  provisions  of  the  Act  concerning  monetary  jurisdiction  are: 

54.  Except  as  otherwise  provided  in  this  Act,  a  small  claims  court  has 
jurisdiction  in, 

(a)  any  action  where  the  amount  claimed  does  not  exceed  $400 
exclusive  of  interest; 

(b)  any  action  of  replevin  where  the  value  of  property  distrained, 
taken  or  detained  does  not  exceed  $400;  and 

(c)  any  action  or  matter  authorized  by  or  under  any  Act  to  be  heard 
in  the  small  claims  court.70 

196.  (1)  In  any  of  the  types  of  action  in  which  a  small  claims  court 
is  given  jurisdiction  by  section  54,  the  small  claims  courts  in  the 
provisional  judicial  districts  have  jurisdiction  where  the  amount  claimed 
does  not  exceed  $800. 

(2)  In  every  such  action  in  which  the  amount  claimed  exceeds 
$400,  the  rules  relating  to  the  pleadings  as  from  time  to  time  con- 
tained in  the  Rules  of  Practice  and  Procedure  of  the  Supreme  Court 
apply  mutatis  mutandis,  and  a  judge  may  in  his  absolute  discretion 
make  such  order  or  direction  as  to  production  and  discovery,  including 
costs,  as  he  sees  fit. 

(3)  A  person,  other  than  a  barrister  or  solicitor,  may  not  appear 
as  agent  for  a  party  at  the  trial  or  hearing  of  an  action  brought  under 
this  section  in  which  the  amount  claimed  exceeds  $400. 70a 

The  purpose  of  the  disparity  in  monetary  jurisdiction  between  northern 
and  southern  Ontario  would  appear  to  reflect  a  desire  to  make  greater  use 
of  the  Small  Claims  Courts  because  of  the  great  distance  involved  in  travel- 

Mlbid.s.  64(1). 

**The  Small  Claims  Courts  Amendment  Act,  1972,  S.O.  1972,  c.  107,  s.  5. 

69See  also  McRuer  Commission  Report,  624  (Report  No.  1,  Vol.  2,  1968). 

™The  Small  Claims  Courts  Act,  R.S.O.  1970,  c.  439,  s.  54.  Small  Claims  Courts 
do  not  have  jurisdiction  in  actions  concerning  land,  testamentary  matters, 
actions  involving  malicious  prosecution,  defamation,  seduction  or  breach  of 
promise,  actions  against  justices  of  the  peace,  or  actions  upon  a  judgment  of  a 
superior  court  (s.  53) 

lOalbid.  s.  196. 
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ling  to  a  district  town  for  the  trial  of  a  County  Court  case  in  northern 
Ontario. 

7.    The  Commencement  of  an  Action 

To  commence  an  action  a  plaintiff  must  prepare  a  claim  setting  out 
particulars  of  the  claim  with  reasonable  certainty  and  detail  and  must  enter 
it  with  the  clerk  of  the  appropriate  Small  Claims  Court.  Upon  receiving 
each  claim  the  clerk  is  required  to  issue  a  summons.  The  claim  and  sum- 
mons must  then  be  handed  to  the  bailiff  for  service  upon  the  defendant.71 
Where  the  amount  of  the  claim  is  $100  or  more  the  service  must  be  per- 
sonal; but  where  the  amount  is  less  than  $100  service  may  be  upon  the 
defendant,  his  wife,  servant  or  "on  a  grown-up  person  in  the  defendant's 
usual  place  of  residence  or  business".72 

Where  a  party  intends  to  dispute  the  claim  made  against  him  he  must 
file  with  the  clerk  a  dispute  in  writing  within  ten  days  of  the  service  of  the 
summons  upon  him.73 

A  defendant  disputing  the  territorial  jurisdiction  of  the  court  must 
include  a  statement  to  that  effect  in  the  dispute.  If  the  territorial  jurisdiction 
is  not  disputed  it  is  considered  as  established  and  determined  and  all  pro- 
ceedings may  thereafter  be  taken  as  if  the  action  had  been  properly  entered 
or  taken  into  that  court.74 

The  Small  Claims  Courts  Act  and  the  regulations  made  under  it75 
constitute  a  comparatively  detailed  code  of  practice  and  procedure  for  the 
Small  Claims  Courts.  Provision  is  made  for:  payment  into  court  by  the 
defendant  and  for  pleas  of  set-off  and  tender  before  the  action;76  the  addi- 
tion, substitution  and  striking-out  of  parties;77  third  party  proceedings;78 
signing  default  judgments  in  actions  to  recover  a  debt  or  money  demand  where 
the  defendant  does  not  file  a  dispute;79  signing  summary  judgment  in  an  action 
for  a  debt  or  money  demand  involving  more  than  $25,  upon  motion  by  the 
plaintiff  and  when  the  defendant  does  not  demonstrate  a  good  defence  to 
the  action  on  its  merits;80  taking  evidence  by  commission  and  receiving 
evidence  by  affidavit  in  certain  circumstances;81  and  the  payment  of  costs 
and  counsel  fees  in  certain  circumstances.82 

Before  the  beginning  of  any  trial  the  parties  may  file  with  the  clerk 
an  agreement  in  writing  not  to  appeal  and  in  such  case  the  parties  are 


nibid.  ss.  71,  73. 

72Ibid.  s.  74,  as  amended  by  The  Small  Claims  Courts  Amendment  Act,  1972, 

S.O.  1972,  c.  107,  s.  2. 
™Ibid.  s.  77. 
™Ibid.  s.  78. 

75R.R.O.  1970,  Regs.  800-802. 

™77?e  Small  Claims  Courts  Act,  R.S.O.  1970,  c.  439,  ss.  81,  82,  83. 
Ttlbid.  s.  85. 
™lbid.  s.  86. 
™Ibid.  s.  88. 
soibid.  s.  90. 
^lbid.  ss.  97,  99. 
z*lbid.  s.  104. 
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bound  by  the  agreement.83  Within  14  days  after  a  trial  or  the  pronounce- 
ment of  judgment,  either  party  may  apply  to  the  judge  for  a  new  trial, 
which  the  judge  may  grant  upon  such  terms  as  he  thinks  proper.84  Instead 
of  granting  a  new  trial,  however,  the  judge  may  pronounce  the  judgment 
that  in  his  opinion  ought  to  have  been  pronounced  at  the  trial,  and  may 
order  the  new  judgment  to  be  entered  accordingly.85 

Save  in  cases  where  a  new  trial  has  been  granted,  an  appeal  lies  to  the 
Supreme  Court  (Divisional  Court)  from  the  decision  of  the  judge  at  or 
after  the  trial  or  upon  the  application  for  a  new  trial:  (a)  in  an  action  or 
garnishee  proceeding  where  the  sum  in  dispute  exceeds  $200,  exclusive 
of  costs;  (b)  in  interpleader  where  the  money  or  the  value  of  the  goods  or 
chattels  claimed  or  proceeds  thereof  exceed  $2  or  where  the  damages 
claimed  by  or  awarded  to  either  party  against  the  other  or  against  a  bailiff 
exceeds  the  sum  of  $120;  (c)  where  the  parties  consent  to  an  appeal;  or 
(d)  where  the  effect  of  the  decision  is  to  determine  a  general  assessment 
made  by  a  mutual  insurance  company  is  invalid.86 

The  Divisional  Court  has  jurisdiction  to  hear  appeals  from  Small 
Claims  Courts.  The  appeal  must  be  made  in  the  time  and  manner  pre- 
scribed by  the  rules  of  that  court.87 

8.    Executions 

A  judgment  creditor  is  entitled  to  execution  against  the  goods  and 
chattels  of  the  debtor,88  and  where  the  judgment  amounts  to  $40  or  more, 
also  against  his  lands.89  Such  an  execution  has  the  same  force  and  effect  as 
one  issued  from  a  County  Court.90 

As  distinct  from  an  execution  arising  out  of  a  judgment  obtained  in 
the  Supreme  Court  or  the  County  and  District  Courts  where  a  writ  of 
execution  is  directed  to  the  sheriff,  an  execution  in  the  Small  Claims  Courts 
is  directed  to  the  bailiff  who  conducts  the  sale.91  His  fees  must  be  paid  to 
the  clerk  when  each  execution  is  issued.  This  appears  to  be  the  only  reason 
the  Act  makes  provision  for  a  different  procedure  in  the  Small  Claims 
Courts.92 


9.    The  Judgment  Summons  Procedure 

If  a  judgment  remains  unsatisfied  a  judgment  creditor  may  require  an 
examination  of  the  judgment  debtor  to  ascertain  his  ability  to  pay.  This 
procedure  is  popularly  known  as  judgment  summons  procedure.  The  exam- 


™Ibid.  s.  107. 

**Ibid.  s.  106(1). 

**Ibid.  s.  106(4). 

8*1  bid.  s.  108. 

MThe  Judicature  Amendment  Act,  1970  (No.  4),  S.O.  1970,  c.  97,  s.  3. 

**The  Small  Claims  Courts  Act,  R.S.O.  1970,  c.  439,  s.  116(1). 

mbid.  s.  126(1). 

*<>Ibid.  s.  126(2). 

*ilbid.  s.  116. 

92See  McRuer  Commission  Report,  641  (Report  No.  1,  Vol.  2,  1968). 
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ination  is  conducted  before  a  judge  of  the  court,  who  may  make  such  order 
as  to  the  payment  of  the  judgment  and  as  to  the  time  and  manner  thereof 
as  he  considers  proper. 

The  judgment  summons  is  issued  out  of  the  Small  Claims  Court  from 
which  an  execution  might  issue,  providing  that  the  judgment  debtor  resides 
or  carries  on  business  within  the  limits  of  that  court.93  Before  such  a  sum- 
mons is  issued  the  judgment  creditor  or  his  agent  must  file  with  the  clerk 
an  affidavit  stating  that  the  judgment  remains  unsatisfied  in  whole  or  in 
part.94  The  party  obtaining  the  summons,  and  all  witnesses  whom  the  judge 
thinks  requisite,  may  be  examined  upon  oath  touching  the  matters  under 
inquiry.  This  examination  shall  not  be  held  in  open  court  unless  the  judge 
so  directs.95  Our  researches  show  that  a  comparatively  high  percentage  of 
"judgment  summons"  examinations  are  in  fact  held  in  open  court. 

Where,  upon  the  return  of  the  judgment  summons,  the  judgment 
debtor  is  ordered  to  make  payments  and  he  fails  to  do  so,  the  judgment 
creditor  may  procure  a  show  cause  summons  from  the  clerk  of  the  court 
out  of  which  the  judgment  summons  issued,  upon  filing  an  affidavit  con- 
cerning the  particulars  of  the  judgment,  the  amount  that  remains  unsatis- 
fied, the  particulars  of  the  examination  upon  the  judgment  summons  and 
of  the  order  made  for  payment,  and  the  fact  that  the  judgment  is  in  default 
for  a  period  of  at  least  14  days.96  The  show  cause  summons  must  be  served 
personally  upon  the  judgment  debtor  at  least  eight  days  before  its  return.97 
If  the  party  summoned  does  not  attend  as  required  by  the  summons  or  at 
any  subsequent  date  to  which  the  hearing  or  examination  is  adjourned,  or 
gives  no  sufficient  reason  for  not  attending,  or  attends  and  refuses  to  be 
sworn  or  to  answer  such  questions  as  in  the  opinion  of  the  judge  are  proper, 
the  judge  may  order  him  to  be  committed  to  a  correctional  institution  for 
any  period  not  exceeding  40  days.98 

Purporting  to  act  under  section  190(1)  of  the  Act  which  provides 
that  "in  cases  not  expressly  provided  for  by  this  Act  or  by  the  rules,  the 
judge  may,  in  his  discretion,  adopt  and  apply  the  general  principles  of 
practice  in  the  Supreme  Court  to  actions  and  proceedings  in  the  small 
claims  courts"  the  senior  judge  for  the  Judicial  District  of  York  created  the 
office  of  Small  Claims  Court  Referee  in  1960.  We  doubt  the  legal  founda- 
tion for  this  office  but  we  are  convinced  that  the  concept  has  value  and 
should  be  expanded.  This  we  shall  discuss  in  more  detail.  A  copy  of  a 
Report  prepared  by  the  Referee  showing  the  extent  and  nature  of  his  work 
is  contained  in  Appendix  I  to  this  chapter. 

This  Report  shows  that  the  Referee  gathers  information  from  individual 
wage-earner  applicants  who  are  seeking  assistance  and  relief.  He  communi- 
cates with  judgment  creditors  in  an  effort  to  establish  settlements  without 
judicial  assistance.  He  also  refers  parties  to  credit  counselling  services  and 


™The  Small  Claims  Courts  Act,  R.S.O.  1970,  c.  439,  s.  131(1),  (2). 

947 bid.  s.  131(4). 

Mlbid.s.  131(6)(7). 

^Ibid.  s.  132(1). 

wibid.  s.  132(2). 
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other  agencies  which  may  be  of  some  assistance  in  developing  a  solution 
to  particular  creditor/ debtor  problems.  The  Referee  plays  a  valuable  role  in 
the  field  of  mediation  and  conciliation,  bringing  together  debtors  and  credi- 
tors to  discuss  the  possibilities  for  settlement.  In  addition,  the  Referee  pro- 
vides information  to  enable  the  judge  to  make  an  appropriate  order  where 
his  intervention  is  required.  It  must  be  understood  that  the  Referee  is  con- 
cerned with  matters  arising  after  judgment  not  before  judgment. 

10.    Consolidation  Orders 

The  Small  Claims  Courts  Act  provides  a  scheme  whereby  a  judgment 
debtor  who  has  a  number  of  judgments  outstanding  against  him  in  the 
Small  Claims  Court  may  apply  to  a  court  to  consolidate  them."  Upon 
notice  being  given  to  all  the  judgment  creditors,  the  judge  may  make  an 
order  that  all  the  judgment  debts  be  consolidated  and  that  the  judgment 
debtor  be  required  to  pay  into  the  court,  pursuant  to  the  consolidation 
order,  a  percentage  of  his  weekly  income.100  The  amounts  paid  into  court 
are  distributed  to  judgment  creditors  on  a  pro  rata  basis. 

The  consolidation  order  remains  in  effect  as  long  as  the  judgment  debtor 
is  not  in  default  and  as  long  as  he  does  not  incur  any  subsequent  judgments 
after  the  date  of  the  consolidation  order.101 


C.     Proposals  for  Reform 

The  multiplicity  of  Small  Claims  Courts  seems  to  be  the  direct  legacy 
of  a  time  when  the  exigencies  of  transport  required  that  courts  should  be 
located  within  a  very  few  miles  of  all  centres  of  population.  The  fact  that 
the  staff  of  the  courts  are  paid  for  the  most  part  out  of  fees  received  from 
litigants  may  be  traced  to  a  stage  in  our  development  when  the  administra- 
tion of  justice  was  largely  carried  on  as  a  semi-private  enterprise. 

The  time  has  come  to  restructure  the  Small  Claims  Courts'  system  so 
that  the  general  principles  of  its  administration  may  be  made  consistent  with 
those  applicable  to  other  court  systems  in  the  Province.  We  make  the  follow- 
ing recommendations  for  change.  Most  of  these  recommendations  are  inter- 
dependent. 

1 .    Territorial  Reorganization 

In  an  ideal  system  we  recognize  that  there  would  always  be  Small 
Claims  Courts  within  an  easy  distance  of  all  centres  of  population  in  the 
Province,  and  that  each  would  be  staffed  by  full-time  officers.  This  is  an 
ideal  that  may  only  be  reached  in  time  and  by  stages. 

There  are  two  main  interests  to  be  served  by  Small  Claims  Courts. 
There  should  be  easy  access  for  litigants  and  satisfactory  service  to  litigants. 

wibid.  ss.  156-63. 
1Q1Ibid.  ss.  159,  161. 
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To  some  extent  these  interests  conflict.  The  greater  the  number  and  accessi- 
bility of  Small  Claims  Courts,  the  less  likely  it  is  that  each  court  will  be 
staffed  in  such  a  way  as  to  provide  the  best  service. 

A  choice  must  be  made,  and  it  is  our  view  that  in  the  latter  half  of 
the  twentieth  century  it  is  more  appropriate  to  emphasize  the  quality  of 
service  of  Small  Claims  Courts.  Progress  in  the  field  of  transportation  has 
brought  us  to  a  point  where  the  Small  Claims  Courts  may  be  organized  on 
a  county-wide  basis  rather  than  on  the  basis  of  smaller  and  more  compli- 
cated divisions.  Branches  of  the  court  will  be  required  in  certain  circum- 
stances. 

For  instance,  in  the  Judicial  District  of  York  the  need  for  a  number 
of  branches  of  the  Small  Claims  Courts  is  obvious  by  virtue  of  the  volume 
of  claims.102  In  other  counties  and  districts,  notably  in  northern  Ontario, 
the  distance  involved  in  travelling  to  a  central  location  would  be  too  great 
to  justify  the  existence  of  only  one  central  court,  regardless  of  the  benefits 
which  might  accrue  from  such  a  system.  In  such  cases  branches  should  be 
established.  There  has  been  a  trend  towards  this  end.  In  1970  there  were 
197  Small  Claims  Courts  in  the  Province,  but  49  had  been  closed  by  March 
31,  1973,  leaving  a  total  at  the  time  of  writing  of  only  148.  These  closures 
have  taken  place  in  locations  where  either  the  volume  of  claims  was  low 
or  where  there  was  another  court  conveniently  located. 

Our  recommendation  is  that  the  Small  Claims  Court  territorial  struc- 
ture should  be  established  on  a  county  and  district  wide  basis  with 
branches  of  the  court  established  where  the  volume  of  claims  and  distances 
involved  demand  it.103  Irrespective  of  whether  a  branch  is  established  or 
not,  sittings  of  the  court  should  be  held  at  points  other  than  the  county  or 
district  town  to  meet  the  convenience  of  litigants. 

These  modifications  should  provide  a  workable  compromise  between 
the  competing  interests  of  ease  of  access  for  litigants  and  a  service  to  liti- 
gants of  reasonable  quality. 

2.    Judicial  Officers  and  Sittings  of  the  Courts 

As  we  have  stated  Small  Claims  Courts  are  presided  over  by  County 
and  District  Court  judges  except  in  three  cases.  The  three  exceptions  are 
full-time  Small  Claims  Court  judges  appointed  by  the  Lieutenant  Governor 
in  Council  under  section  1 1  of  The  Small  Claims  Courts  Act. 

We  think  that  more  of  these  courts  should  be  presided  over  by  judges 
appointed  by  the  Province  for  that  purpose.  The  increasing  number  of 
duties  imposed  on  County  and  District  Court  judges  requires  that  this  be 
done,  particularly  in  the  large  metropolitan  centres.  In  addition  it  is  becom- 
ing increasingly  recognized  that  the  problems  that  are  arising  and  will  arise 


!02See  Table  I. 

i03Our  later  recommendations  are  related  largely  to  the  improved  service  which 

we  expect  to  result  from  the  economies  of  scale  made  possible  by  territorial 

reorganization. 
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in  the  future  are  such  as  will  require  the  development  of  a  particular  ex- 
pertise. 

The  reorganization  of  the  Small  Claims  Courts  on  a  country-wide  basis 
should  make  the  concept  of  full-time  appointments  more  realistic.  The 
volume  of  claims  in  some  counties  would  not  justify  the  appointment  of  a 
full-time  judge  for  one  county  but  a  judge  might,  in  proper  cases,  be  ap- 
pointed for  a  region.  On  the  other  hand,  the  volume  of  claims  for  one 
county,  for  example,  the  Judicial  District  of  York,  would  justify  the 
appointment  of  more  than  one  judge  within  a  single  county.  The  practice  of 
appointing  practising  lawyers  as  part-time  judges  should  be  discontinued 
except  in  exceptional  circumstances  or  emergency. 

Notwithstanding  that  some  judges  are  and  will  be  appointed  by  the 
Lieutenant  Governor  in  Council,104  the  Small  Claims  Courts  judges  should 
continue  to  be  associated  with  the  County  and  District  Court  system  as 
envisaged  in  Part  I  of  this  Report.  In  chapter  5  we  made  recommendations 
concerning  the  reorganization  of  the  County  and  District  Courts  that  are 
relevant  to  the  future  of  the  Small  Claims  Courts.  We  said:105 

4.  The  County  and  District  Court  districts  should  be  renamed  "cir- 
cuits", and  function  as  such. 

7.  In  counties  where  there  are  two  or  more  judges,  one  judge  should 
be  designated  by  the  appointing  authority  as  "senior  judge"  with 
responsibility,  subject  to  the  supervision  and  direction  of  the 
Chief  Judge,  to  supervise  the  day-to-day  operations  of  the  courts 
in  the  county,  to  deal  with  court  problems  that  affect  the  county 
as  a  whole,  to  coordinate  the  efforts  of  all  the  judges  in  the 
county,  and  to  ensure  that  the  operations  of  the  County  Court  in 
a  county  (and  the  Surrogate  and  Small  Claims  Courts  in  coun- 
ties .  .  .)  are  coordinated  with  the  arrangements  made  .  .  .  for 
the  functioning  of  the  courts  throughout  the  circuit. 

9.  The  Province  should  create  the  office  of  "senior  circuit  judge" 
and  one  judge  should  be  so  designated  by  the  appointing  author- 
ity for  each  circuit,  with  responsibility,  subject  to  the  supervision 
and  direction  of  the  Chief  Judge,  in  consultation  with  the  judges 
of  his  circuit,  to  plan  and  carry  into  effect  the  assignment  of 
judges  to  the  courts  in  the  circuit,  having  regard  to  the  desirability 
of  rotating  the  judges  within  the  circuit,  and  the  need  to  equalize 
the  burdens  of  the  judicial  duties  of  each  judge,  and  having  power 
to  make  such  readjustment  or  reassignment  as  he  considers  neces- 
sary from  time  to  time. 

For  the  purposes  of  administration,  Small  Claims  Court  judges  should 
be  under  the  general  direction  and  supervision  of  the  Chief  Judge  of  the 
County  and  District  Courts,  and  in  appropriate  cases  under  the  "senior 
circuit  judge"  and  "senior  judge"  respectively  (or  the  County  or  District 
Court  judge  where  there  is  only  one  such  judge  in  a  county) . 

™*The  Small  Claims  Courts  Act,  R.S.O.  1970,  c.  439,  s.  11.  See  also  French  v. 

McKendrick  (1930),  66  O.L.R.  306. 
105Atpp.  185,  186. 
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The  lines  of  communication  and  responsibility  between  the  Small 
Claims  Court  judges  and  the  Directors  of  Court  Administration  should  be 
the  same  as  those  which  we  recommended  for  the  County  and  District 
Court  judges  in  chapter  5  of  Part  I  of  this  Report. 

It  has  been  suggested  to  us  that  because  of  the  nature  of  a  large  part 
of  Small  Claims  Court  litigation,  sittings  of  these  Courts  should  be  held  in 
the  evenings  or  on  Saturdays.  We  do  not  have  sufficient  information  on 
which  to  base  a  recommendation  concerning  this  suggestion.  The  concept 
of  evening  sittings  of  the  Provincial  Courts  (Criminal  Division)  has  not 
been  entirely  satisfactory.  We  think  that  in  principle  the  sittings  of  the 
Small  Claims  Courts  should  be  arranged  to  meet  best  the  exigencies  of  these 
particular  Courts.  We  recommend  therefore  that  experiments  be  conducted 
in  keeping  open  the  administrative  offices  of  some  Courts  in  the  evenings 
and  on  Saturdays  and  holding  some  evening  sittings  in  metropolitan  areas 
to  test  the  need  therefor. 


3.    Administrative  Reorganization 

The  administrative  organization  of  the  Small  Claims  Courts  is  based 
on  a  fee  system.  Of  this  system  the  McRuer  Commission  said: 

The  [Small  Claims  Court]  system  is  unique  in  the  public  service. 
A  form  of  private  enterprise  is  engrafted  on  and  maintained  through 
the  judicial  system.  .  .  .  [Generally]  the  [Small  Claims  Court]  clerks 
and  bailiffs  operate  their  own  offices,  pay  their  own  staffs  and  recoup 
themselves  out  of  fees  levied  on  litigants.  .  .  . 

Under  the  present  system,  each  [Small  Claims  Court]  clerk  and 
each  [Small  Claims  Court]  bailiff  is  virtually  his  own  master.  Since 
they  establish  their  own  offices  and  hire  their  own  staffs,  the  tendency 
is  to  keep  the  expense  low  and  the  gross  revenue  high.  Such  practice 
does  not  necessarily  invite  efficiency.  What  it  often  does  is  incite  com- 
petition between  [Small  Claims  Court]  clerks  and  bailiffs.  Control  and 
supervision  over  the  clerks  and  bailiffs  is  rendered  difficult.106 

We  think  that  the  system  of  paying  Small  Claims  Court  staff  on  a  fee 
basis  should  be  abolished.  It  is  self-evident  that  these  Courts  would  better 
serve  the  public  with  staffs  paid  a  salary  and  having  membership  in  the 
civil  service.107  This  we  recommend.  The  adoption  of  this  recommendation 
would  make  the  staffing  of  the  Small  Claims  Courts  consistent  with  that  in 
the  other  courts  in  Ontario.  This  would  be  facilitated  by  the  reduction  of 
the  number  of  Small  Claims  Courts  and  putting  them  on  a  county-wide 
basis  territorially.  Similarly,  this  concept  would  enable  the  proper  author- 


loeMcRuer  Commission  Report,  630-31  (Report  No.  1,  Vol.  2,  1968). 

107We  note  that  in  The  Small  Claims  Courts  Amendment  Act,  1972,  S.O.  1972, 
c.  107,  s.  7,  provision  is  made  for  the  amendment  of  s.  195(1)  of  The  Small 
Claims  Courts  Act  so  that  "the  Lieutenant  Governor  in  Council  may  make 
rules  and  regulations  designating  small  claims  courts  where  clerks,  bailiffs  and 
other  employees  necessary  for  the  operation  of  the  courts  may  be  appointed 
under  The  Public  Service  Act  and  the  provisions  of  this  Act  and  the  regula- 
tions respecting  the  retention  of  fees  do  not  apply  to  persons  so  appointed". 
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ities  to  establish  training  programmes  for  clerks  to  provide  better  service 
to  the  public.  Litigants  who  have  matters  before  these  Courts  are  often 
without  counsel  and  are  in  need  of  information  and  assistance  with  respect 
to  the  procedures  of  the  Court.  It  is  important  that  the  staff  be  as  helpful 
as  possible  in  offering  aid  in  the  use  of  the  courts'  processes  to  those  who 
seek  it. 

The  plan  of  reorganization  should  involve  the  appointment  of  a  Small 
Claims  Court  clerk  for  every  county  and  district,  stationed  in  the  county  or 
district  town,  who  would  have  direct  responsibility  for  the  Small  Claims  Court 
there.  If  circumstances  demand  that  there  be  a  branch  of  the  Small  Claims 
Court  in  a  county  or  district108  a  deputy  clerk  for  the  branch  should  be 
appointed  who  would  be  responsible  to  the  clerk  at  the  county  or  district 
town. 

To  maintain  the  administrative  connection  between  the  Small  Claims 
Courts  and  the  County  and  District  Court  systems  which  we  have  proposed, 
we  recommend  that  the  Small  Claims  Court  clerks  work  under  the  super- 
vision of  the  County  Court  clerks. 

Fees  will  have  to  be  collected  from  litigants  for  the  use  of  the  services 
provided  by  the  Courts  but  they  should  not  be  based  according  to  the  size 
of  the  claim.  We  think  that  the  principles  which  govern  fees  payable  in  the 
Supreme  Court  and  the  County  and  District  Courts  should  be  applied  to 
Small  Claims  Courts.  The  fees  should,  however,  be  on  a  basis  consistent 
with  the  concept  that  these  are  Small  Claims  Courts  and  litigation  in  them 
should  be  on  the  least  expensive  basis  possible. 

4.    Monetary  Jurisdiction 

There  may  have  been  some  validity  in  1962  in  the  reasons  for  fixing 
a  higher  monetary  jurisdiction  in  northern  Ontario  than  in  southern  On- 
tario. We  do  not  think  that  these  reasons  are  now  valid.  It  seems  to  us  to 
be  discriminatory  that  a  plaintiff  or  defendant  in  southern  Ontario  with  a 
case  involving  $500  should  be  required  to  have  the  case  tried  in  a  County 
or  District  Court,  while  in  northern  Ontario  a  claim  for  the  same  amount 
may  be  tried  in  a  Small  Claims  Court. 

The  monetary  jurisdiction  in  the  Small  Claims  Courts  in  southern 
Ontario  was  last  raised  in  1965109  to  $400.  We  think  that  inflationary 
trends  over  the  intervening  eight  years  justify  a  further  increase  to  $600. 
The  jurisdiction  should  be  uniform  throughout  Ontario  and  we  so  recom- 
mend. 

In  northern  Ontario  where  an  action  involving  a  sum  between  $400 
and  $800  is  being  brought, 

...  the  rules  relating  to  pleadings  as  from  time  to  time  contained  in 
the  Rules  of  Practice  and  Procedure  of  the  Supreme  Court  apply 


i08For  example,  in  the  Judicial  District  of  York  or  northern  Ontario. 
iWThe  Division  Courts  Amendment  Act,  1965,  S.O.  1965,  c.  32,  s.  2. 
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matatis  mutandis,  and  a  judge  may  in  his  absolute  discretion  make 
such  order  or  direction  as  to  production  and  discovery,  including 
costs,  as  he  sees  fit. 

It  is  a  corollary  of  our  last  recommendation  that  this  provision  be  repealed. 
It  also  follows  that  section  196(3)  of  the  Act  be  repealed.  This  section 
forbids  a  person  other  than  a  barrister  or  solicitor  to  appear  as  an  agent  for 
a  party  where  the  amount  claimed  is  over  $400.  Persons  who  now  appear 
as  agents  for  parties  in  Small  Claims  Courts  where  the  amount  in  issue  is 
less  than  $400  should  be  permitted  to  appear  on  matters  involving  sums  up 
to  the  jurisdictional  limit  of  $600  which  we  propose. 

5.  The  Commencement  of  an  Action 

Under  the  present  system  a  summons,  when  issued,  must  be  personally 
served  by  a  bailiff  on  the  defendant.110  This  is  a  costly  procedure  and  not 
one  which  can  be  justified  in  terms  of  either  necessity  or  efficiency.  There 
is  no  similar  provision  applicable  in  other  courts,  and  it  appears  to  exist 
only  to  provide  fees  for  the  bailiffs.  We  recommend  that  in  future,  service 
be  permitted  to  be  either  personal  or  by  double  registered  mail,  and  that 
provision  be  made  for  appropriate  substituted  service  on  an  order  of  a 
judge. 

The  adoption  of  this  proposal  would  bring  the  law  of  service  in  On- 
tario in  Small  Claims  Court  matters  into  line  with  that  of  other  provinces.111 
An  improved  method  of  service  is  essential  to  the  territorial  reforms  we  are 
proposing.  Service  by  mail  should  apply  not  only  to  the  summons  instituting 
the  action  but  to  all  the  processes  of  the  courts.  Forms  should  be  devised 
which  properly  inform  those  having  business  before  the  courts  how  filings 
and  services  may  be  made. 

6.  Enforcement  of  Judgments 

The  system  whereby  execution  is  levied  by  the  bailiff,  as  opposed  to 
the  sheriff  who  performs  this  function  in  all  other  courts,  appears  to  exist 
solely  for  the  support  of  the  bailiffs.  Its  continuance  is  not  justified. 

There  are  many  objections  to  the  present  system.  The  bailiffs  are 
restricted  to  the  territorial  divisions  of  the  respective  courts  to  which  they 
are  attached.  The  executions  they  levy  may  conflict  with  executions  levied 
by  sheriff's  officers  and  they  are  not  under  the  supervision  of  the  sheriff 
for  training  in  their  duties  and  day-to-day  instruction. 

Under  the  new  structure  which  we  recommend,  we  think  the  sheriff 
is  the  appropriate  official  to  take  responsibility  for  the  execution  of  Small 
Claims  Court  judgments.  His  experience  in  this  area  would  make  the  transi- 
tion an  easy  one,  and  an  end  could  be  put  to  the  piecemeal  and  costly 
procedures  which  now  prevail  in  the  Small  Claims  Courts. 


U*The  Small  Claims  Courts  Act,  R.S.O.  1970,  c.  439,  ss.  73,  74  (as  amended  by 
111For  example,  Alberta,  British  Columbia,  Manitoba,  Quebec  and  Saskatchewan. 
The  Small  Claims  Courts  Amendment  Act,  1972,  S.O.  1972,  c.  107,  s.  2). 
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If  this  recommendation  is  adopted  and  service  and  filing  are  permitted 
by  double  registered  mail,  the  bailiff  as  a  separate  officer  attached  to  each 
Small  Claims  Court  no  longer  is  necessary.  All  his  functions  should  be 
transferred  to  the  sheriff's  office.112 

7.  The  Judgment  Summons  Procedure 

Because  of  the  personal  nature  of  judgment  summons  examinations 
they  should  not  be  held  in  a  place  where  the  public  has  access  unless  the 
circumstances  indicate  that  there  is  some  interest  to  be  served  by  holding 
them  in  public. 

8.  Small  Claims  Court  Referee 

We  alluded  earlier  to  the  office  of  Small  Claims  Court  Referee  estab- 
lished in  the  Judicial  District  of  York  and  the  Referee's  Report  which  is 
Appendix  I  to  this  chapter. 

The  office  of  Referee  should  be  established  on  a  firm  legislative  foun- 
dation and  not  be  dependent  on  what  we  think  to  be  a  questionable  con- 
struction of  section  190(1 )  of  The  Small  Claims  Courts  Act. 

If  our  recommendations  as  to  the  structure  of  the  Small  Claims  Courts 
are  adopted  Referees  should  be  appointed  to  all  Small  Claims  Courts.  In 
those  courts  where  the  caseload  is  heavy  a  special  officer  should  be  ap- 
pointed. In  other  cases  the  court  clerk  should  be  the  Referee. 

The  duties  of  the  office  should  be  broadly  expanded  beyond  those  per- 
formed by  the  Referee  in  the  Judicial  District  of  York.  The  Referee  should 
have  charge  of  the  conduct  of  judgment  summons  applications  and  the 
examination  subject  to  the  right  to  apply  to  the  judge  for  an  order  that  the 
examination  be  conducted  before  him.  He  should  make  proposals  for  pay- 
ment on  account  of  judgments  with  a  right  to  apply  to  the  judge  for  varia- 
tion. He  should  have  power  to  make  consolidation  orders  subject  to  review 
by  the  judge.  In  addition  to  these  functions  he  should  be  available  to 
debtors  and  creditors  as  a  consultant  to  work  out  methods  by  which  reason- 
able payments  may  be  made  in  the  debtor  and  creditor  relationship.  The 
office  should  be  available  to  receive  payments  on  account  of  judgments  and 
dispense  money  on  a  pro  rata  basis  among  creditors  where  consolidation 
orders  have  been  made.  The  practice  followed  in  the  Judicial  District  of 
York  could  be  a  model  for  development. 

In  addition  to  the  Referee's  functions  concerning  post  judgment  proce- 
dures he  should  be  available  to  assist  in  the  solution  of  debtor  and  creditor 
problems  where  requested  before  they  come  before  the  court.  He  should 
be  available  to  counsel  the  illiterate,  the  uninformed  or  those  who  are  not 
familiar  with  the  English  language  on  how  to  file  a  claim  or  a  dispute  or 
how  to  follow  up  a  judgment  when  it  has  been  obtained  or,  on  the  other 


112The  Commission  is  engaged  in  a  project  relating  to  the  enforcement  of  judg- 
ment debts  on  which  it  will  report  in  due  course.  The  implementation  of  the 
recommendations  we  make  here  should  not  await  that  Report. 
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hand,  to  assist  and  advise  defendants  where  a  default  judgment  has  been 
signed. 

We  do  not  regard  the  Small  Claims  Courts  as  being  based  on  a  strict 
adversary  system  but  rather  as  a  public  service  in  the  small  claims  field 
where  there  is  much  need  for  advice  and  assistance.  In  all  these  areas  we 
think  the  Referee  has  an  important  service  to  render. 

If  the  recommendations  we  have  made  as  to  the  restructuring  of  the 
Small  Claims  Courts  are  adopted  the  provision  and  training  of  staff  to 
render  the  appropriate  services  of  these  Courts  should  be  greatly  facilitated. 

D.     Summary  of  Recommendations 

1 .  The  Small  Claims  Courts  should  be  structured  on  the  basis  of  a  county 
and  district  wide  jurisdiction.  If  circumstances  are  such  that  branches 
of  the  Court  are  required  in  a  particular  county  or  district  these  should 
be  established  and  a  deputy  clerk  for  the  branch  appointed  to  be 
responsible  to  the  clerk. 

2.  Sittings  of  the  Small  Claims  Court  for  a  county  or  district  should  be 
held  at  the  county  or  district  town,  and  at  such  other  places  in  the 
county  or  district  as  the  circumstances  warrant. 

3.  Full-time  Small  Claims  Court  judges  ought  to  be  appointed  by  the 
Province  to  relieve  the  County  and  District  Court  judges  where  the 
caseloads  of  the  respective  courts  warrant  it. 

4.  The  practice  of  appointing  practising  lawyers  as  part-time  Small 
Claims  Court  judges  should  be  discontinued  except  in  exceptional 
situations  or  emergencies. 

5.  Where  the  volume  of  claims  in  some  counties  or  districts  would  not 
warrant  a  full-time  appointment,  consideration  should  be  given  to  the 
appointment  by  the  Province  of  some  Small  Claims  Court  judges  on  a 
regional  basis. 

6.  For  the  purposes  of  administration  all  Small  Claims  Court  judges 
should  come  under  the  direction  and  supervision  of  the  Chief  Judge 
of  the  County  and  District  Courts,  and  in  appropriate  cases,  under  the 
respective  senior  circuit  judges  and  senior  judges  of  those  Courts. 

7.  The  administrative  offices  in  some  centres  should  be  kept  open  in  the 
evenings  and  on  Saturdays  on  an  experimental  basis  to  test  the  need 
therefor. 

8.  Evening  sittings  of  the  Courts  should  be  held  on  an  experimental  basis 
in  metropolitan  centres  to  ascertain  whether  there  is  a  need  for  such 
sittings. 
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9.  There  should  be  a  Small  Claims  Court  clerk  in  every  county  or  district 
stationed  in  the  county  or  district  town.  The  clerks  and  the  staff  should 
be  on  salary  and  members  of  the  civil  service.  Where  a  full-time 
appointment  is  not  warranted,  it  should  be  combined  with  another 
salaried  office. 

10.  Payment  of  officials  in  the  Small  Claims  Court  on  a  fee  system  should 
be  abolished. 

1 1 .  Small  Claims  Court  clerks  should  work  under  the  supervision  of  the 
County  Court  clerks. 

12.  Training  programmes  for  the  clerks  should  be  instituted. 

13.  The  fees  payable  by  litigants  should  not  be  based  according  to  the 
size  of  the  claim.  The  principles  which  govern  fees  payable  in  the 
Supreme  Court  and  County  and  District  Courts  should  be  applied  to 
Small  Claims  Courts. 

14.  The  monetary  jurisdiction  of  each  Small  Claims  Court  throughout  the 
Province  ought  to  be  $600. 

15.  Section  196(3)  of  The  Small  Claims  Courts  Act,  which  forbids  the 
appearance  of  a  person  other  than  a  barrister  or  solicitor  as  an  agent 
for  a  party  where  the  amount  claimed  is  over  $400,  should  be  re- 
pealed. 

16.  Section  196(2)  relating  to  pleadings  and  discovery  in  claims  filed  in 
the  districts  should  be  repealed. 

17.  The  service  and  filing  of  documents  by  double  registered  mail  should 
be  permitted. 

18.  Each  Small  Claims  Court  ought  to  be  so  constituted  as  to  provide  a 
service  whereby  litigants  may  be  assisted  in  availing  themselves  of  the 
services  of  the  Court. 

19.  The  processes  of  execution  in  each  Small  Claims  Court  ought  to  be 
carried  out  by  the  sheriff  of  the  county  or  district  in  which  it  is  situ- 
ated. 

20.  The  office  of  bailiff  in  the  Small  Claims  Court  should  no  longer  be 
continued. 

21.  Judgment  summons  examinations  ought  to  be  held  in  the  absence  of 
the  public  unless  the  judge  is  satisfied  there  is  good  reason  in  a  par- 
ticular case  for  holding  it  in  public. 

22.  Legislation  should  be  enacted  providing  for  the  office  of  a  Small 
Claims  Court  Referee  in  every  county  and  district. 
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23.  Where  the  caseload  is  heavy,  a  special  officer  should  be  appointed  to 
act  as  Referee.  In  all  other  cases  the  clerk  of  the  court  should  be  the 
Referee. 

24.  The  Referee  should  perform  duties  similar  to  those  now  performed  by 
the  Referee  in  the  Judicial  District  of  York. 

25.  The  Referee  should  be  given  jurisdiction  to  conduct  judgment  sum- 
mons examinations  subject  to  the  right  of  a  party  to  apply  to  a  judge 
for  a  direction  that  the  examination  be  conducted  before  him. 

26.  The  Referee  should  make  proposals  for  payment  on  account  of  judg- 
ments with  a  right  to  apply  to  the  judge  for  variation. 

27.  Jurisdiction  to  make  consolidation  orders  ought  to  be  vested  in  the 
Referee  subject  to  review  by  a  judge  of  the  Court.  His  office  should 
receive  payments  and  distribute  them  to  creditors  where  consolidation 
orders  are  made. 

28.  The  Referee  should  be  available  to  debtors  and  creditors  as  a  con- 
sultant before  they  come  to  court  to  work  out  methods  by  which 
reasonable  payments  may  be  made  in  the  debtor-creditor  relationship. 

29.  The  Referee  should  also  be  available  to  give  advice  to  the  public  on 
the  manner  of  filing  claims,  and  disputes  and  the  method  of  following 
up  after  judgment  has  been  obtained,  or  on  the  other  hand,  to  assist 
and  advise  defendants  where  default  judgment  has  been  signed. 

30.  Educational  programmes  should  be  developed  to  train  court  clerks  and 
Referees  to  assist  members  of  the  public  having  business  before  the 
Courts  and  in  making  use  of  the  facilities  that  are  provided.  This  will 
be  greatly  facilitated  if  the  clerks  and  other  officers  are  salaried  em- 
ployees. 

31.  Throughout  the  court  procedures  there  should  be  an  emphasis  on 
informality  while  at  the  same  time  preserving  the  basic  civil  rights  of 
all  those  appearing  before  the  Courts. 
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HISTORY  AND  OPERATIONS 

Office  of  the  Referee  of  the  Small  Claims  Courts 
of  the  Judicial  District  of  York 


This  report  has  been  prepared  to  acquaint  you  with  the  history  and  opera- 
tions of  an  office  which,  until  January  1,  1971,  was  named  "Division  Court 
Referee,  County  of  York."  It  is  now  known  as  "Referee  of  the  Small  Claims 
Courts  of  the  Judicial  District  of  York"  and  this  present  name  is  used 
hereinafter  to  avoid  confusion.  It  is  the  only  office  of  its  kind  in  Ontario  — 
to  the  best  of  my  knowledge,  it  is  unique  —  and  it  is  designed  to  assist  the 
County  Court  Judges  in  Chambers  with  Small  Claims  Court  matters. 


Establishment  of  Referee's  Office 

The  office  had  its  beginning  in  October,  1958,  and  was  instituted  at 
the  request  of  the  late  Judge  H.  W.  Timmins.  At  that  time  there  were  nine 
County  Court  Judges,  whose  duties  also  covered  all  the  Small  Claims  Courts 
(11)  for  the  Judicial  District  of  York. 

The  Chamber  Judges  were  continually  finding  there  were  too  many 
chamber  applications  to  be  heard  and  the  added  load  of  Small  Claims 
Court  applications  created  a  situation  where  there  was  not  enough  time 
available  to  hear  and  adjudicate  these  applications  properly. 

A  proposal  was  made  that  a  Referee  be  appointed  to  deal  with  the 
Small  Claims  Court  applications  concerning  summonses,  garnishees,  con- 
solidation orders,  etc.,  and,  if  necessary,  report  his  findings  and  proposals 
for  settlement  to  the  Judge  in  Chambers.  The  Referee's  Office  was  opened 
and  the  success  of  its  operations  has  been  most  gratifying. 


General 

We  are  now  handling  annually  between  3500  and  4500  cases  of  people 
with  debt  problems.  A  summary  of  operations  for  the  calendar  year  1972 
is  enclosed  for  your  inspection  (see  attachment  No.  1 ). 

Credit  becomes  a  debt  problem  when  the  Debtor  finds  he  is  unable  to 
keep  his  contractual  payments  up-to-date.  Unfortunately,  most  debtors 
will  not  approach  the  creditors  when  they  find  themselves  in  this  situation 
and  they  unwittingly  force  the  Creditor  to  take  action  (telephone  calls, 
threatening  letters,  summons,  garnishee,  judgment  summons,  and  so  on)  to 
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enforce  payment.  It  has  been  my  experience  that  most  creditors,  if  they  are 
made  aware  of  the  problem,  will  generally  offer  some  form  of  relief  or 
assistance. 

There  are  37  sources  of  referral  to  this  office  and  a  list  of  these 
sources  is  enclosed.  (See  attachment  No.  2) 

Methods  of  Solving  Debt  Problems 

We  have  several  ways  of  solving  a  debt  problem  and  these  are  out- 
lined below. 

1 .  Arranged  Settlement 

If  we  find  that  a  Debtor  has  only  one  or  two  accounts  for  which  he 
needs  assistance,  we  generally  telephone  the  Creditor(s),  discuss  the  matter 
and  arrange  an  amicable  settlement  with  payments  at  an  amount  the  Debtor 
can  handle.  If  the  Creditor  is  not  available  by  telephone,  a  form  letter  of 
referral  (see  attachment  No.  3)  and  printed  instructions  (see  attachment 
No.  4)  are  given  to  the  Debtor.  Most  of  the  time,  the  use  of  this  form  letter 
will  result  in  a  settlement  being  made  without  having  to  approach  the 
Judge  in  Chambers  for  a  Court  Order. 

2.  Consolidation  Order 

Should  a  debtor  have  three  or  more  judgment  debts  and  these  judg- 
ments are  registered  in  one  of  the  Small  Claims  Courts,  a  Court  Consolidation 
Order  is  recommended.  The  Debtor  is  referred  to  the  Small  Claims  Court 
holding  the  judgments  and  the  Clerk  of  the  Court  prepares  the  Consolida- 
tion Order  forms.  All  Judgment  Creditors  are  notified  by  registered  mail 
that  a  Hearing  will  be  held  in  the  Referee's  office.  At  this  Hearing  the 
Debtor's  financial  position  is  investigated  and  an  Affidavit  of  Income  and 
Living  Expenses  is  made.  (See  attachment  No.  5)  A  recommendation  for 
payments  is  usually  presented  to  the  Judge  in  Chambers  for  his  considera- 
tion. If  the  Judge  concurs,  he  signs  the  order  which  the  Debtor  files  in  the 
Small  Claims  Court.  All  payments  are  made  to  the  Court  and  distributed 
by  the  Court  among  the  Judgment  Creditors.  Provision  for  Consolidation 
Orders  is  found  in  Section  156  of  the  Small  Claims  Court  Act. 

3.  Pro-Rate  Program 

Most  of  the  time,  debtors  appear  in  this  office  with  an  average  of  seven 
accounts  owing.  When  this  happens,  the  possibility  of  a  pro-rate  program 
is  considered.  A  pro-rate  program  is  an  arrangement  whereby  the  Debtor 
pays  a  predetermined  amount  to  a  trust  account.  The  amount  paid  is  gener- 
ally the  difference  between  a  wage-earner's  take-home  pay  and  his  normal 
living  expenses.  The  agency  holding  the  trust  account  will  pay  the  money 
to  all  creditors  on  a  pro  rata  basis. 

This  form  of  repayment  program  has  several  advantages  over  the 
consolidation  order.  Creditors  need  not  pay  court  costs  to  obtain  judgment 
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and  the  Debtor,  in  turn,  does  not  have  these  costs  to  pay  as  part  of  the 
overall  debt.  Creditors  receive  their  payments  regularly,  providing  the 
Debtor  keeps  up  his  part  of  the  program.  The  pro-rating  agency  is  able  to 
keep  in  touch  with  the  Debtor  and  supply  any  information  requested  by  a 
creditor.  Court  appearances  and  time  away  from  work  are  eliminated.  The 
employer  is  not  bothered  by  the  employee's  debt  problem,  because  gar- 
nishees are  not  required  to  enforce  payment.  The  Debtor  generally  has  a 
new  "lease  on  life"  and  an  incentive  to  keep  working  so  that  his  debts  can 
be  paid. 

If  it  is  decided  that  a  pro-rate  program  is  the  best  method  to  solve  the 
Debtor's  problem,  he  is  usually  referred  to  The  Credit  Counselling  Service 
of  Metropolitan  Toronto.  Should  that  agency  be  unable  to  assist,  I  call  on 
the  facilities  of  the  Creditors  of  the  Debtor;  namely,  banks,  credit  unions, 
or  solicitors.  All  have  handled  pro-rate  programs  in  the  past  and  in  many 
cases  the  pro-rate  programs  arranged  have  resulted  in  full  settlement  of 
accounts  owing,  with  payments  the  Debtor  can  afford. 

4.    Bankruptcy 

Occasionally,  a  personal  bankruptcy  is  the  only  solution  and  several 
of  the  Toronto  Trustees  in  Bankruptcy  have  offered  to  process  bankruptcies 
at  a  reduced  fee.  Employers  and  relatives  of  the  Debtor  will  often  assist 
with  the  fee  for  bankruptcy. 

Small  bankruptcies  may  now  be  administered  by  a  Federal  Trustee 
for  debtors  who  are  unable  to  obtain  the  services  of  a  private  trustee  and 
who  meet  the  criteria  of  the  Government  of  Canada's  new  program.  This 
commenced  June  1,  1972,  as  a  pilot  project  including  one  Bankruptcy 
Division  each  in  the  provinces  of  Quebec,  Ontario  and  British  Columbia; 
additional  Bankruptcy  Divisions  have  since  been  added  and  some  change 
made  in  the  criteria.  (Attachment  No.  6  contains  information  about  eligi- 
bility and  criteria,  currently  applicable  to  residents  of  this  area.) 

Cooperation  with  other  Agencies 

Assistance  from  other  agencies  is  always  used  whenever  necessary. 
Among  these  are:  Ontario  Legal  Aid,  Workmen's  Compensation  Board, 
family  service  associations,  welfare  organizations  (Salvation  Army,  Red 
Cross,  St.  Vincent  de  Paul,  etc.),  Ontario  Housing  Corporation,  Depart- 
ment of  Veterans  Affairs,  Royal  Canadian  Legion,  clergy,  employers  and 
solicitors. 

We  work  closely  with  the  Provincial  Court  (Family  Division)  and  it 
has  been  reported  that  the  information  recorded  on  our  Declaration  of 
Income  and  Living  Expenses  form  has  very  often  assisted  the  presiding 
Judge  of  that  Court. 

Communication  with  Creditors 

In  our  endeavour  to  see  the  problems  from  the  creditors'  point  of 
view  we  have  extended  an  open  invitation  to  creditors  and  other  interested 
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parties  to  visit  this  office  and  see  for  themselves  the  procedures  used  to 
assist  debtors.  Many  have  accepted  our  invitation,  questions  are  answered, 
points  of  view  are  discussed  and  invariably  these  visits  have  proved  bene- 
ficial to  all  concerned. 

D.  W.  Scott,  Referee, 

Small  Claims  Courts. 
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ATTACHMENT  No.  1 

STATISTICAL  REPORT 

for  the  Twelve  Month  Period 
January  1  to  December  31,  1972 

1.  Number  of  persons  about  whom  records  were  kept  3,526.00 

2.  Total  debt  declared  $17,865,264.00 

3.  Average  debt  per  person  $5,066.72 

4.  Average  number  of  creditors 6.66 

5.  Average  number  of  children 2.00 

6.  Average  gross  salary  (per  week)  —  Male  $144.50 

7.  "          "        "         "      "       —Female   $85.17 

8.  Average  rent  or  mortgage  payments  (per  month)  ....  $153.94 

9.  Percentage  of  persons  buying  homes  9.67 

10.  "          "       "        renting      "       10.95 

11.  "          "       "            "      apartments    77.11 

12.  "           having  free  accommodation  2.27 

13.  Number  of  court  orders  recommended  and  signed 

each  day  averages 1 0.00 

14.  Total  number  of  court  orders  estimated  signed  during 

252  working  days  (Jan.  1  to  Dec.  31,  1972)  2,520.00 

15.  Total  debt  now  being  repaid  as  a  result  of  interven- 
tion on  behalf  of  debtor  by  this  office  is  estimated  at 
90%  or  $16,078,737.60 

1.2.73. 
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ATTACHMENT  No.  2 
SOURCES  OF  REFERRAL 

to  the 

Referee  of  the  Small  Claims  Courts 
Judicial  District  of  York 


Banks 

Children's  Aid  Societies 

Clarke  Institute  of  Psychiatry 

Clergy 

Collection  Agencies 

Credit  Counselling  Services 

Credit  Unions 

Debtors  the  Referee  has  assisted 

Department  of  National  Revenue, 
Taxation  (Federal) 

Department  of  Veterans'  Affairs 
(Federal) 

Employers 

Family  Service  Associations 

Finance  Companies 

Hospitals 

Judges 

Legal  Profession 

Manpower  —  Adult  Retraining 
(Federal) 

Medical  Profession 

Members  of  Legislative  Assembly 

Military  Benevolent  Fund  Offices 


Ministries  of  the  Ontario  Government: 

Citizens  Inquiry  Branch 
(Government  Services) 

Consumer  Protection  Bureau 
(Consumer  and  Commercial 
Relations) 

Driver  Control  Section 

(Transportation  and  Communi- 
cations ) 

Ontario  Housing  Corporation 
(Revenue) 

Probation  Officers 

(Correctional  Services) 

Provincial  Courts — Family  Division 
(Attorney  General) 

Small  Claims  Court  Clerks 
(Attorney  General) 

Workmen's  Compensation  Board 
(Labour) 

Municipal  Welfare  Agencies 

Newspapers 

Ontario  Legal  Aid 

Police 

Radio  and  Television  Stations 

Retail  Stores 

Royal  Canadian  Legion 

Salvation  Army 

Trade  Unions 

Trustees  in  Bankruptcy 
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ATTACHMENT  No.  3 

IN  THE  SMALL  CLAIMS  COURT  OF  THE 

JUDICIAL  DISTRICT  OF  YORK 

CASE  NO DATE 


TO  THE  CREDITOR 
OR  HIS  AGENT: 


the  Defendant  herein, 

has  applied  to  this  office  for  assistance  with  his  debt  problem. 

He  is  referred  to  you  so  that  you  may  discuss  with  him  the  possibility 
of  a  settlement  on  this  account  by  instalment  payments. 

Please  endorse  the  terms  of  any  settlement  made  in  the  space  provided 
and  return  this  note  to  the  Defendant. 

If  settlement  cannot  be  made,  please  state  (in  the  space  provided)  the 
telephone  number  and  name  of  the  Creditor  (or  Creditor's  representative) 
who  interviewed  the  Defendant.  Please  give  reason  why  settlement  could 
not  be  made. 


TERMS  OF  SETTLEMENT  —  OR  REASONS  WHY  SETTLEMENT 

COULD  NOT  BE  MADE 

(If  space  insufficient,  use  back  of  this  form) 


Telephone  No.  of  Creditor  Creditor  or  Agent 

NOTE  TO  THE  DEFENDANT: 

If  settlement  is  not  made,  take  the  Creditor's  reply  to  the  Small  Claims 
Court  Referee,  Room  201,  425  University  Avenue,  Toronto,  on  Tuesday, 
Wednesday  or  Thursday  at  8:30  a.m. 
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ATTACHMENT  No.  4 

INSTRUCTIONS  TO  JUDGMENT  DEBTORS 

The  green  form  you  have  just  received  is  a  request  by  this  office  to  the 
Creditor  (or  his  Agent)  and  yourself  to  consider  a  settlement  of  this 
account  by  instalment  payments. 

THIS  IS  WHAT  YOU  MUST  DO: 

1 .  Take  the  green  form  to  the  Creditor  or  his  Agent  and  make  an  attempt 
to  arrange  settlement  by  instalment  payments. 

2.  If  an  agreement  to  pay  by  instalment  payments  is  made: 

(a)  Ask  the  Creditor  to  endorse  the  terms  of  agreement  on  the  green 
form.  You  keep  the  form  for  your  record. 

(b)  If  a  garnishee  has  been  issued,  ask  the  Creditor  for  a  letter  to 
your  Employer,  withdrawing  the  garnishee. 

(c)  Take  this  letter  to  your  Employer. 

(d)  Inform  the  Small  Claims  Court  Clerk  of  the  terms  of  the  agree- 
ment. 

(e)  You  do  NOT  need  to  return  to  this  office. 

3.  If  an  agreement  cannot  be  made: 

(a)  Ask  the  Creditor  to  write  on  the  green  form  the  reasons  why  he 
cannot  make  an  agreement  with  you. 

(b)  Telephone  this  office  for  another  appointment. 
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ATTACHMENT  No.  5 

DECLARATION  OF  INCOME  AND  EXPENSES 

I,  of  the  of  

in  the  Judicial  District  of  York,  

MAKE  OATH  AND  SAY  THAT  the  information  given  below  of  my  in- 
come and  living  expense  is  true  to  the  best  of  my  knowledge: 

Gross  wages  of  Debtor  $ 

Gross  wages  of  Spouse  $ 

Rent  from  Tenants  or  Boarders  $ 

Pension  or  other  allowance  $ 

Family  allowance  and  youth  allowance  $ 

Earnings  from  other  sources $ 

TOTAL  INCOME $ 


Less:  Monthly  Expenses 

Food $. 

Rent  or  mortgage  payments  $ 

Taxes  on  house  $. 

Fire  insurance  on  house  $. 

Clothing  $ . 

Gas  (cooking  and/or  hot  water)  $. 

Electricity  $ . 

Water  $. 

Telephone  (number:   )   $ 

Fuel  (average  monthly  for  normal  year)  $. 

Income  tax  $ . 

Pension  fund  contributions $. 

Medical  and/or  hospital  insurance $. 

Union  dues  (payable  to:  )....$. 

Unemployment  insurance  $ . 

Transportation  to  and  from  work  $. 

Laundromat  and  dry  cleaning  $. 

Drugs  (as  prescribed  by  physician)  $. 

Family  court  payments  $ 

Payments  for  child  care  $. 

Life  insurance $ . 

Car  insurance  (year  and  make )....$. 

Miscellaneous  (haircuts,  etc.)  $. 

TOTAL  EXPENSES  $ 

BALANCE  OF  INCOME  AVAILABLE 

FOR  PAYMENT  OF  DEBTS  $ 


Name  and  address  of  Employer 


SWORN  BEFORE  ME  AT  THE 

CITY  OF  TORONTO  IN  THE  

MUNICIPALITY  OF  METRO-  Debtor 

POLITAN  TORONTO, 

THIS  DAY  OF 

19         .  Address 
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ATTACHMENT  No.  6 

GUIDANCE  TO  DEBTORS  INTERESTED  IN  BANKRUPTCY 
Definitive  information  can  be  obtained  from  Federal  Bankruptcy  Trustees 


WHO  IS  ELIGIBLE?  Insolvent  persons  for  whom  bankruptcy  is  the 
best  solution  to  their  financial  problems,  but  who  are  unable  through  lack 
of  funds  to  obtain  the  services  of  a  private  trustee. 

CRITERIA  FOR  APPLICANTS:  The  debtor  must  be  a  "physical 
person";  that  is,  not  a  corporation  or  an  association.  Self-employed  persons 
may  be  excluded.  Debts  of  an  applicant  may  include  business  debts,  if 
there  are  no  assets  from  the  business. 

In  Ontario  the  Federal  Trustee  in  Toronto  will  administer  the  estates 
of  debtors  in  the  Counties  or  Districts  of  York,  Peel,  Ontario,  Simcoe, 
Muskoka,  Bruce,  Dufferin,  Grey,  Northumberland  and  Durham,  Peter- 
borough, Haliburton  and  Victoria.  There  are,  or  soon  will  be,  Federal 
Trustees  in  London  and  Ottawa  and  it  is  expected  to  have  one  in  Hamilton 
within  the  next  few  months;  an  office  in  North  Bay  is  also  being  considered. 
In  smaller  communities  Canada  Manpower  Centres  will  supply  information 
kits  and  application  forms  and  in  some  locations  —  such  as  Barrie,  Owen 
Sound  and  Peterborough  —  can  provide  on-the-spot  help. 

The  debtor's  annual  rate  of  net  income  (gross,  minus  statutory  de- 
ductions) at  the  time  of  his  application  must  not  exceed: 

Single    $3,000 

Married  or  equivalent $5,000 

Single  parent  +  one  child  $5,000 

For  each  additional  dependant  $    500 

However,  his  earning  capability  will  be  considered  in  determining  his  eli- 
gibility. In  addition,  the  debtor's  realizable  property  must  not  exceed  $500, 
after  deducting  the  value  of  secured  property. 
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CHAPTER  13 

SUMMARY  OF  RECOMMENDATIONS 
AND  CONCLUSION 


Chapter  1     The  Master's  Office 

1 .  The  definition  of  "Master  of  the  Supreme  Court"  contained  in  The 
Judicature  Act  should  be  changed  so  as  to  conform  with  the  desig- 
nation now  employed  in  the  appointment  of  Masters,  pursuant  to 
which  reference  is  made  to  the  Senior  Master  and  the  Masters 
rather  than  to  the  Master  and  Assistant  Masters.  Appropriate 
changes  should  also  be  made  to  the  Rules  of  Practice,  (p.  2) 

2.  The  present  status  of  the  Masters  at  Toronto  as  civil  servants  is 
inconsistent  with  the  judicial  nature  of  the  office  they  hold  and 
should  be  changed  accordingly,  (p.  5 ) 

3.  The  Judicature  Act  should  be  amended  to  provide  that,  as  a  pre- 
condition to  the  making  of  any  appointment,  the  Attorney  General 
be  required  to  request  and  receive  a  report  concerning  the  pro- 
posed appointee  from  the  Judicial  Council  for  Provincial  Judges. 
The  powers  of  the  Council  with  respect  to  receiving  complaints 
respecting  misbehaviour  or  neglect  of  duty,  taking  action  to  in- 
vestigate complaints  and  recommending  the  holding  of  an  inquiry 
should  be  extended  so  as  to  have  reference  to  the  Masters  as  well 
as  to  the  Provincial  judges,  (p.  4) 

4.  The  Masters  at  Toronto  should  be  given  the  same  security  of  ten- 
ure as  Provincial  judges,  (p.  4) 

5.  The  Judicature  Act  should  be  amended  to  provide  that  a  Master 
shall  hold  office  during  good  behaviour  and  may  be  removed  from 
office  before  attaining  retirement  age  only  for  misbehaviour  or  for 
inability  to  perform  his  duties  properly  and  only  after  an  inquiry 
into  the  circumstances.  The  Master  in  question  should  be  given 
reasonable  notice  of  the  time  and  place  for  the  inquiry  and  should 
be  afforded  an  opportunity  of  being  heard  and  of  cross-examining 
the  witnesses  and  producing  evidence  on  his  own  behalf,  (p.  4) 

6.  Provision  should  be  made  for  the  appointment  by  the  Lieutenant 
Governor  in  Council  of  one  or  more  judges  of  the  Supreme  Court 
to  conduct  the  inquiry,  with  all  the  powers  that  are  conferred  upon 
a  Commissioner  under  The  Public  Inquiries  Act,  and  to  report 
thereon,  (p.  4) 

7.  The  report  of  the  inquiry  and  any  order  of  the  Lieutenant  Gover- 
nor in  Council  removing  a  Master  should  be  laid  before  the  Legis- 
lature if  it  is  in  session,  or  within  15  days  after  the  commencement 
of  the  next  ensuing  session,  (p.  5) 

8.  Consideration  should  be  given  to  excluding  the  Masters  from  the 
category  of  officers  the  duties  of  whom  the  Inspector  of  Legal 
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Offices  is  required  to  ascertain  are  being  "duly  and  efficiently  per- 
formed under  s.  106(1  )(c)  of  The  Judicature  Act  and  whose 
conduct  the  Inspector  of  Legal  Offices  has  the  power  to  inquire 
into  under  s.  106(2)  of  the  same  Act.  (p.  4) 

9.        The  retirement  age  for  the  Masters  at  Toronto  should  be  fixed  in 
The  Judicature  Act  at  70  years,  (p.  5) 

10.  The  Masters  at  Toronto  and  their  dependants  should  be  provided 
with  proper  pension  and  disability  benefits.  The  Masters  should 
have  one  month's  annual  vacation  and  there  should  be  no  limita- 
tion on  the  number  of  days  a  Master  may  be  absent  owing  to 
illness,  such  absence  being  properly  documented.  The  Judicature 
Act  should  be  amended  accordingly,  (p.  5) 

11.  The  salaries  of  the  Masters  should  be  fixed  by  the  Lieutenant 
Governor  in  Council,  (p.  5) 

12.  The  provisions  of  The  Judicature  Act  specifically  prohibiting  a 
local  master  from  engaging  in  the  practice  of  law  or  acting  as  a 
notary  public  or  conveyancer  should  be  extended  so  as  to  apply 
in  addition  to  the  Masters  at  Toronto,  (p.  5) 

13.  Consideration  should  be  given  by  the  Rules  Committee  to  amend- 
ing the  Rules  of  Practice  so  that  the  definition  of  the  Master's 
jurisdiction  might  be  expressed  affirmatively  rather  than  negatively. 
At  the  same  time,  consideration  might  also  be  given  to  a  possible 
extension  of  the  Master's  jurisdiction  to  include  the  determination 
of  certain  procedural  matters  which  at  the  present  time  do  not  fall 
within  his  jurisdiction,  (p.  8) 

14.  Consideration  should  be  given  to  the  effecting  of  certain  changes 
in  the  procedures  observed  at  the  Master's  Office  at  Toronto,  with 
a  view  to  increasing  the  efficiency  of  its  operation.  For  example, 
by  requiring  the  papers  in  connection  with  consent  or  unopposed 
applications  to  be  filed  at  least  one  day  prior  to  the  date  of  disposi- 
tion it  might  be  possible  in  some  cases  to  eliminate  the  necessity 
of  attendance  by  counsel  where  such  attendance  is  now  required. 
Consideration  should  also  be  given  to  making  greater  use  of  fixed 
appointment  times  for  the  argument  of  contested  motions,  (p.  9) 

15.  The  Senior  Master  should  exercise  general  administrative  super- 
vision with  respect  to  the  organization  of  the  workload  of  the 
Master's  Office,  including  the  allocation  of  that  workload  among 
the  Masters,  and  with  respect  to  all  other  administrative  matters 
connected  with  the  functioning  of  the  Master's  Office.  However, 
the  Senior  Master  should  not  have  any  power  to  interfere  with  a 
decision  of  one  of  the  Masters,  (p.  9) 

16.  The  position  of  Chief  Clerk  should  be  created  for  the  Master's 
Office  and  a  Chief  Clerk  should  be  appointed  with  responsibility 
for  the  administration  of  the  work  of  the  Master's  Office  on  a 
day-to-day  basis,  (p.  10) 

17.  Where  a  Master  has  not  given  judgment  within  one  month  from 
the  date  of  reserving  judgment  it  should  be  possible  to  bring  an 
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application  for  an  order  permitting  a  rehearing  by  another  Master. 
The  application  should  be  returnable  before  any  judge  of  the 
Supreme  Court  (or  before  a  County  Court  judge  in  the  case  of 
reserved  judgments  by  the  master  whom  we  propose  be  appointed 
for  the  County  Court  in  the  Judicial  District  of  York) .  (p.  11) 

18.  Consideration  should  be  given  by  the  Rules  Committee  to  the 
question  of  reserved  decisions  on  references  with  a  view  to  ascer- 
taining whether  they  should  be  treated  in  the  same  manner  as 
reserved  decisions  in  other  cases  before  the  Masters,  (p.  11) 

19.  County  and  District  Court  judges  should  not  continue  to  be 
appointed  as  local  masters  of  the  Supreme  Court.  A  policy  should 
be  adopted  whereby  members  of  the  bar  are  appointed  as  local 
registrars  of  the  Supreme  Court,  and  where  they  are  so  appointed 
consideration  should  be  given  to  the  appointment  of  the  local 
registrars  as  local  masters,  (p.  12) 

20.  A  master  should  be  appointed  for  the  County  Court  of  the  Judicial 
District  of  York,  having  the  same  jurisdiction  to  deal  with  inter- 
locutory applications  and  related  matters  arising  in  the  County 
Court  as  the  Masters  of  the  Supreme  Court  have  in  respect  of 
matters  arising  in  the  Supreme  Court.  The  jurisdiction  of  this 
master  should  not  extend  to  the  trial  of  mechanics'  lien  actions 
pursuant  to  a  reference  under  section  31  of  The  Mechanics'  Lien 
Act.  (p.  13) 

21.  To  the  extent  that  persons  with  legal  qualifications  are  appointed 
as  County  Court  clerks  outside  the  Judicial  District  of  York  such 
persons  could,  where  future  circumstances  so  warrant,  be  given  a 
similar  jurisdiction  to  deal  with  County  Court  interlocutory  appli- 
cations and  related  matters  arising  in  their  county  or  district,  (p.  13) 

22.  The  present  system  of  taxation  of  costs  should  be  reorganized  in 
a  manner  which  permits  the  exercise  of  a  greater  degree  of  discre- 
tion on  the  part  of  the  local  taxing  officers,  who  should  be  mem- 
bers of  the  bar,  and  there  should  be  less  involvement  on  the  part 
of  the  Taxing  Officer  at  Toronto  in  taxation  matters  arising  outside 
the  Judicial  District  of  York.  The  taxation  of  party  and  party  costs 
should  be  governed  in  the  following  manner  and  the  relevant  statu- 
tory provisions  and  Rules  should  be  changed  accordingly: 

(i)  In  the  Judicial  District  of  York  all  Supreme  Court  costs 
should  be  taxed  by  the  Taxing  Officer  at  Toronto. 

(ii)  Where  the  local  registrar  in  a  Supreme  Court  trial  centre  is 
a  member  of  the  bar,  he  should  have  the  power,  as  local 
taxing  officer,  to  tax  all  Supreme  Court  party  and  party  costs 
in  the  regional  trial  area,  subject  to  such  rights  of  appeal  as 
now  exist  from  taxations  conducted  by  the  Taxing  Officer  at 
Toronto.  The  local  taxing  officer  should  also  have  the  dis- 
cretionary power  to  allow  higher  fees  than  those  set  out  in 
the  Tariff,  a  power  vested  almost  exclusively  at  the  present 
time  in  the  Taxing  Officer  at  Toronto.  The  revisory  jurisdic- 
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tion  of  the  Taxing  Officer  at  Toronto  in  respect  of  the  local 
taxation  of  certain  costs  should  be  eliminated. 

(iii)  Where  the  local  registrar  in  a  Supreme  Court  trial  centre  is 
not  a  member  of  the  bar,  he  should  have  the  power  to  tax 
all  Supreme  Court  party  and  party  costs  but  the  power  to 
allow  increased  fees  and  to  revise  certain  bills  of  costs  which 
have  been  taxed  by  the  local  registrar  should  be  vested  in 
the  County  or  District  Court  judges  and  not  in  the  Taxing 
Officer  at  Toronto. 

(iv)  Where  in  an  action  in  a  County  or  District  Court  costs  are 
awarded  on  the  Supreme  Court  scale  they  should  be  taxed 
by  the  same  person  and  in  exactly  the  same  manner  as  if 
they  had  been  awarded  in  an  action  in  the  Supreme  Court. 

(v)  Where  in  an  action  in  a  County  or  District  Court  costs  are 
awarded  on  the  County  Court  scale  and  the  clerk  of  the 
Court  is  a  member  of  the  bar,  the  clerk  should  have  full 
power  to  tax  the  costs  and  to  allow  increased  fees,  subject  to 
such  rights  of  appeal  as  now  exist  from  taxations  conducted 
by  the  Taxing  Officer  at  Toronto.  Where  the  clerk  of  the 
Court  is  not  a  member  of  the  bar,  the  revisory  jurisdiction 
now  vested  in  the  Taxing  Officer  at  Toronto  in  respect  of 
taxations  by  the  clerk  should  be  vested  instead  in  the  County 
or  District  Court  judges. 

(vi)  Where  the  parties  consent  or  it  is  otherwise  ordered  because 
of  special  circumstances,  any  bill  of  costs  should  be  taxable 
in  the  first  instance  by  the  Taxing  Officer  at  Toronto,  (pp. 
15-16) 

23.  There  should  be  a  definite  programme  of  appointing  legally  quali- 
fied local  registrars,  particularly  in  the  larger  centres  and  confer- 
ring on  them  many  of  the  duties  now  performed  by  the  County 
Court  judges  as  local  masters,  official  referees  and  in  a  persona 
designata  capacity,  (p.  18) 

Chapter  2    The  Rules  Committee  Under  The  Judicature  Act 

24.  A  thorough  reexamination  of  the  principles  and  policies  upon 
which  the  Rules  of  Practice  are  based  and  an  evaluation  of  indi- 
vidual rules  against  that  background  should  be  undertaken,  (p.  32) 

25.  The  review  of  the  Rules  should  comprehend  a  weighing  of  the 
expense  to  litigants  of  the  prescribed  procedures  against  their  con- 
venience, efficiency  and  social  purpose,  (p.  32) 

26.  The  Rules  Committee  should  be  provided  with  a  permanent  secre- 
tariat with  power  to  appoint  staff  as  required  and  with  the  respon- 
sibility for  conducting  an  ongoing  review  of  the  Rules,  (p.  32) 

27.  The  chairman  of  the  secretariat  should  be  a  voting  member  of  the 
Committee,  (p.  32) 
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28.  He  should  have  the  responsibility  for  conducting  research  at  the 
direction  of  the  Committee  and  preparing  documentation  and 
draft  legislation  for  its  consideration,  (p.  32) 

29.  A  task  force  should  be  appointed  on  the  recommendation  of  the 
Rules  Committee  to  undertake  the  initial  review  and  reexamina- 
tion of  the  Rules,  (p.  32) 

30.  For  the  duration  of  the  study  the  members  of  the  task  force  should 
be  ex  officio  voting  members  of  the  Rules  Committee  and  the 
chairman  of  the  Rules  Committee  secretariat  should  be  an  ex 
officio  member  of  the  task  force,  (p.  32) 

31.  Section  114(d)  of  The  Judicature  Act  should  be  amended  to  pro- 
vide that  the  Attorney  General  or  Deputy  Attorney  General  shall 
be  a  member  of  the  Rules  Committee,  (p.  33) 

Chapter  3     Court  Interpreters 

32.  A  centralized  inventory  of  court  interpreters  should  be  established 
on  a  regional  basis.  Each  Regional  Director  of  Court  Administra- 
tion should  maintain  an  open  list  of  persons  in  the  area  who  are 
qualified  and  available  to  act  as  court  interpreters  from  which  inter- 
preters could  be  drawn  when  required.  This  should  not  preclude 
each  court  from  maintaining  its  own  list  of  available  interpreters 
who  meet  required  qualifications.  This  recommendation  is  designed 
to  facilitate  securing  the  services  of  court  interpreters  when  these 
are  required,  by  providing  a  current  inventory  of  available  person- 
nel. The  maintenance  of  such  a  list  should  provide  some  measure 
of  control  over  the  standard  of  interpretation  services,  (p.  53) 

33.  In  criminal  cases  primary  responsibility  for  securing  the  attend- 
ance of  court  interpreters  should  rest  with  the  administrator  in 
each  court  who,  of  course,  may  seek  the  assistance  of  the  Regional 
Director  of  Court  Administration  when  required.  We  recognize 
that  situations  may  arise  in  which  it  would  be  more  expeditious 
if  an  interpreter  were  called  by  the  Crown  attorney,  the  judge,  or 
by  counsel.  In  such  circumstances  they  should  not  be  prohibited 
from  so  doing.  As  a  matter  of  practice,  this  is  a  task  which  should 
be  left,  as  far  as  possible,  to  administrative  personnel  (p.  53) 

34.  In  civil  cases  the  responsibility  for  securing  the  attendance  of  an 
interpreter  should  rest  primarily  with  the  parties,  (p.  53) 

35.  In  some  large  urban  areas,  such  as  Toronto  and  Ottawa,  and  some 
areas  where  a  large  percentage  of  the  population  is  French-speak- 
ing, such  as  Sudbury  and  North  Bay,  the  employment  of  full-time 
interpreters  is  justified.  In  such  areas  where  full-time  interpreters 
are  not  now  employed,  full-time  court  interpreters  should  be 
employed,  (p.  53) 

36.  Training  programmes  should  be  established  for  court  interpreters 
to  ensure  their  bilingual  competence  and  instruct  them  in  court- 
room procedures  and  proper  standards  of  practice,  (pp.  52,  53) 
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37.  In  addition  to  the  training  programmes  for  court  interpreters  an 
Instructional  Guide  should  be  prepared  by  the  Provincial  Director 
of  Court  Administration  and  made  available  to  all  court  inter- 
preters, whether  they  act  in  criminal  or  civil  cases.  The  Instruc- 
tional Guide  should  include  the  following  matters : 

1 .  A  brief  introductory  statement  setting  out  the  need  for  court 
interpreters  in  a  multi-lingual  community  such  as  Ontario. 

2.  A  description  of  the  court  structure  in  Ontario. 

3.  A  brief  statement  of  the  "right"  of  a  party  or  witness  to  the 
assistance  of  an  interpreter,  a  description  of  the  adversary 
process,  and  a  short  explanation  of  the  purpose  of  the  rules 
of  evidence. 

4.  A  discussion  of  courtroom  procedure,  as  well  as  courtroom 
decorum  and  discipline. 

5.  A  full  discussion  of  the  function  and  duties  of  a  court  inter- 
preter. Emphasis  should  be  given  to  the  requirement  for 
interpreters  to  give  a  literal  translation  of  the  evidence  and 
not  to  draw  their  own  inferences  from  what  has  been  said. 
The  Guide  should  make  it  clear  that  the  interpreter  is  to  tell 
the  Court  exactly  what  he  has  said  to  the  witness,  and  that  he 
is  to  translate  each  answer  of  the  witness  separately  and 
exactly  as  it  was  given;  he  is  not  an  advocate,  nor  must  he 
attempt  to  advise  the  witness  on  any  matter. 

6.  A  Code  of  Ethics  for  court  interpreters,  (pp.  53-54) 

38.  Friends  and  relatives  of  a  party  or  witness  should  be  permitted  to 
act  as  interpreters  in  cases  where  no  other  interpreter  is  available 
and  counsel  raises  no  valid  objection,  (pp.  48,  54) 

39.  There  should  be  an  upward  revision  of  the  fee  structure  for  inter- 
preters fixed  by  statutory  authorization,  (p.  54) 

40.  A  form  of  declaration  which  an  interpreter  should  be  required  to 
make  before  he  is  called  upon  to  interpret  should  be  prescribed  by 
statute  with  appropriate  sanctions,  (p.  54) 


Chapter  4    Court  Reporting 

41.  The  provisions  of  The  Judicature  Act,  The  County  Judges  Act, 
The  Provincial  Courts  Act  and  The  Small  Claims  Courts  Act  con- 
cerning the  appointment  of  court  reporters  to  the  respective  courts 
should  be  repealed  and  appropriate  legislation  enacted  providing 
for  a  panel  of  reporters  to  be  appointed  to  the  civil  service  to  serve 
in  all  the  courts,  (p.  68) 

42.  An  extensive  and  continuing  government  sponsored  educational 
and  training  programme  for  court  reporters  should  be  established 
with  guaranteed  placement  in  the  government  service  for  gradu- 
ates, (p.  69) 
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43.  The  Provincial  Director  of  Court  Administration  should  have 
responsibility  for  overseeing  the  programme  and  should  keep  the 
recording  requirements  of  the  courts  under  review,  (p.  70) 

44.  No  one  method  of  recording  should  be  emphasized  to  the  exclu- 
sion of  others,  (p.  69) 

45.  Experimentation  with  electronic  recording  and  all  new  methods 
of  reporting  should  be  encouraged,  (p.  70) 

46.  Administrative  staff  in  the  local  court  offices  should  receive  all 
orders  for  transcripts  and  should  be  responsible  for  delivery 
thereof  and  receipt  of  the  prescribed  fees.  (p.  71 ) 

47.  A  suitable  transcript  fee  should  be  fixed  and  payable  but  reporters 
should  not  be  permitted  to  retain  fees.  Any  additional  remunera- 
tion over  and  above  salary  should  be  paid  in  the  form  of  overtime 
when  appropriate,  (p.  71) 

48.  Trained  transcribers  under  the  ultimate  direction  of  the  Provincial 
Director  of  Court  Administration  should  be  appointed  to  the  civil 
service  to  assist  reporters,  (p.  71 ) 

49.  Reporters  should  no  longer  be  appointed  to  hold  other  government 
positions  such  as  judge's  secretary,  justice  of  the  peace,  usher, 
court  clerk,  etc.  (p.  71 ) 

50.  All  judges  should  be  provided  with  adequate  secretarial  assistance, 
(p.  71) 

Chapter  5     Special  Examiners 

51.  Section  102(6)  of  The  Judicature  Act  should  be  amended  to  elim- 
inate the  reference  to  the  stenographic  reporter  for  the  County 
Court,  (p.  93) 

52.  Section  102(7)  of  The  Judicature  Act  should  be  amended  to  em- 
power the  Lieutenant  Governor  in  Council  to  appoint  deputy 
special  examiners  as  the  circumstances  warrant,  (p.  93) 

53.  Section  6  of  The  Public  Officers'  Fees  Act  should  be  repealed,  (p. 
94) 

54.  Where  special  examiners  are  not  legally  trained,  rulings  on  the 
validity  of  objections  to  questions  should  be  determined  in  the  first 
instance  by  the  Master  or  local  master,  (p.  101 ) 

55.  Where  the  special  examiners  are  not  legally  trained,  their  offices 
should  be  in  close  proximity  to  those  of  the  Master  or  local  master, 
(p.  101) 

56.  The  system  should  be  designed  so  that  those  empowered  to  make 
rulings  will  be  immediately  available  when  objections  are  made 
and  so  as  to  discourage  the  making  of  purely  tactical  objections 
to  questions,  (p.  102) 

57.  All  special  examiners  and  their  staff  should  be  salaried  civil  ser- 
vants, (p. 102) 

58.  They  should  be  under  the  ultimate  supervision  and  control  of  the 
Provincial  Director  of  Court  Administration,  (p.  102) 
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59.  They  should  retain  no  fees.  Additional  compensation  necessitated 
by  overtime  work  should  be  paid  in  the  form  of  reasonable  over- 
time pay.  (p.  102) 

60.  The  Tariff  should  continue  as  the  basis  for  payments  of  fees  by 
litigants.  It  should  be  rationalized  particularly  in  respect  of  the 
costs  of  copies  of  transcripts,  and  the  fee  for  short  notice  cancel- 
lation of  appointments  should  be  increased  to  discourage  abuses, 
(p.  102) 

61.  Adequate  recompense  should  be  made  to  ex  officio  special  exam- 
iners appointed  before  April  1,  1953  for  loss  of  their  right  to  retain 
fees.  (p.  103) 

62.  In  the  appointment  of  "additional  examiners"  to  the  civil  service, 
preference  should  be  given  to  the  present  incumbents,  (p.  103) 

63.  Efforts  should  be  concentrated  on  the  perfection  of  techniques  to 
record  examinations  electronically,  (p.  103) 

Chapter  6     The  Pre-Trial  Conference  in  Civil  Cases 

64.  The  adoption  of  rules  governing  pre-trial  conferences  is  worthy  of 
consideration.  The  initiative  for  conducting  research  to  evaluate 
its  effectiveness  in  Ontario  should  come  from  the  judiciary  and 
the  profession,  (p.  122) 

65.  If  the  pre-trial  conference  is  introduced,  it  should  not  be  conducted 
in  any  case  by  the  judge  who  will  preside  at  the  trial.  No  proce- 
dures should  be  introduced  into  our  system  which  would  have  the 
effect  or  appearance  of  interfering  with  the  proper  role  of  the 
judiciary,  (p.  122) 

Chapter  7     The  Impact  of  Legal  Aid  on  the  Courts 

66.  To  ensure  that  The  Ontario  Legal  Aid  Plan  continues  to  comple- 
ment the  work  of  the  courts  as  it  was  designed  to  do,  more  statis- 
tical information  concerning  the  Plan's  effect  on  the  courts  should 
be  compiled  and  furnished  on  an  ongoing  basis.  Data  compiled 
with  a  view  to  isolating  administrative  anomalies  or  deviations 
from  the  norm  of  privately  supported  litigation  might  include  in- 
formation about  the  following  matters: 

(a)  success  rates  in  various  courts  (by  area),  particularly  in  mat- 
ters where  there  is  a  residual  administrative  discretion  to 
grant,  refuse,  limit  or  terminate  legal  aid; 

(b)  the  average  duration  of  trials  in  selected  courts  of  proceedings 
involving  particular  issues  suspected  of  being  unduly  pro- 
tracted; 

(c)  interlocutory  proceedings  in  legal  aid  litigation  as  compared 
to  privately  supported  proceedings; 

(d)  the  termination  of  legal  aid  and  the  circumstances  thereof; 
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(e)  actual  participation  rates  (by  area)  of  lawyers  listed  on  legal 
aid  panels; 

(f)  all  adverse  judicial  comment  on  any  aspect  of  the  operation 
of  the  Plan; 

(g)  patterns  of  decision  in  matters  involving  optional  forums  or 
alternate  avenues  of  relief;  and 

(h)  court  dispositions  of  costs  in  legally  aided  proceedings,  (pp. 
137-38) 

67.  The  Legal  Aid  Plan's  rigid  non-disclosure  provision  (section  137, 
R.R.O.  1970,  Regulation  557)  should  be  relaxed: 

(a)  to  permit  judicial  and  administrative  "scanning"  of  those 
aspects  of  legal  aid  activity  which  seem  to  require  selective 
statistical  monitoring; 

(b)  to  enable  the  Plan's  administrative  personnel  to  discharge 
onuses  of  explanation  cast  upon  them  by  applicants  advanc- 
ing non-receipt  of  legal  aid  as  a  reason  for  delay  of  the 
courts'  process; 

(c)  to  permit  more  effective  communication  between  officers  of 
the  Plan  and  judges,  police  and  court  officials  who  perceive 
that  there  may  be  an  abuse  of  the  Plan;  and 

(d)  to  enable  the  courts  to  administer  better  the  sanction  of  costs 
in  circumstances  of  perceived  abuse  of  the  Plan.  (pp.  139, 
146,  163) 

68.  In  no  event  should  the  Plan's  non-disclosure  provision  be  so  re- 
laxed as  to  permit  disclosures  by  administrative  personnel  that 
bear  on  the  merits  of  an  applicant's  case.  Section  137  of  the  Regu- 
lation should  be  amended  by  deleting  the  words  "or  the  fact  that 
a  client  is  receiving  legal  aid"  and  adding  a  subsection  permitting 
disclosures  within  defined  limits: 

(a)  concerning  the  "fact"  of  legal  aid  involvement  in  litigious 
proceedings;  (This  might  be  effected  through  an  appropriate 
filing  with  the  court  clerk  or,  in  criminal  matters,  by  notation 
on  counsel  slips.) 

(b)  to  a  court  inquiring  as  to  the  administrative  status  of  applica- 
tions for  legal  aid  alleged  by  litigants  to  be  pending,  provided 
that  such  disclosures  are  limited  strictly  to  statements  con- 
cerning the  grant,  refusal,  or  termination  of  legal  aid  and  the 
timing  thereof,  without  supportive  reasoning  (i.e.,  which 
might  bear  on  the  merits  of  a  case) ;  and 

(c)  of  information  for  any  purpose  with  the  consent  of  the  person 
in  connection  with  whose  case  it  was  furnished  and,  where  he 
did  not  furnish  it  himself,  with  the  (additional)  consent  of 
the  person  or  body  of  persons  who  did.  (p.  139) 

69.  Consideration  should  be  given  to  effecting  a  more  consistent  ad- 
ministrative overview  of  potentially  wasteful,  unnecessary,  or  un- 
duly protracted  civil  litigious  proceedings  through: 
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(a)  the  replacement  of  the  part-time  area  directors  with  fewer 
full-time  legal  officers  having  primary  administrative  respon- 
sibilities on  a  "regional"  basis; 

(b)  controlled  delegation  to  para-legal  personnel  of  the  power  to 
make  initial  grants  of  legal  aid  in  all  matters  which  do  not 
require  initial  or  intensive  scrutiny  by  a  trained  lawyer; 

(c)  adjudicative  support  for  area  directors  in  the  form  of  back-up 
certifying  committees  (paid  modest  honoraria)  to  deal  with 
proceedings  which  may  initially  (or  subsequently)  appear 
to  be  of  questionable  merit  or  of  dubious  value  to  the  appli- 
cant; 

(d)  the  engagement  of  law  clerks  or  articling  students  to  assist  the 
area  directors  and  the  certifying  committees  in  isolating 
"selected"  cases  and  legal  issues  requiring  such  attention; 

(e)  the  establishment  of  a  filing  system  designed  to  encourage 
periodic  reviews  of  all  "doubtful"  matters  which  may  involve 
an  abuse  of  the  courts'  process  or  unreasonable  cost  to  the 
Plan; 

(f )  the  encouragement  of  direct,  initial  contact  between  the  appli- 
cant and  his  lawyer  of  choice  and  the  promotion  of  lawyer- 
assisted  applications;  and 

(g)  more  extensive  communication  with  the  legal  profession  con- 
cerning the  problems  and  policies  of  the  Plan.  (pp.  143-44) 

70.  Consideration  should  be  given,  particularly  in  remote  areas  of  the 
Province,  to  enlarging  the  number  and  category  of  persons  quali- 
fied as  financial  assessment  officers  and  reducing  the  number  of 
mandatory  circumstances  requiring  full,  formal  assessment,  (p. 
147) 

71.  The  maintenance  of  ancillary  programmes  of  public  and  profes- 
sional relations  should  be  regarded  as  matters  of  major  importance 
to  ensure  that  assisted  legal  services  are  available  and  rendered 
to  the  degree,  and  in  the  manner  intended,  by  the  legislation,  (p. 
147) 

72.  Although  the  traditional  solicitor-client  relationship  upon  which 
The  Ontario  Legal  Aid  Plan  is  founded  excludes  the  imposition  of 
"general"  systems  of  limitations  or  conditions  on  the  issuance  of 
legal  aid  certificates,  consideration  should  be  given  to  regionaliza- 
tion  of  the  Plan  under  full-time  area  directors  as  a  means  of  per- 
mitting the  discretionary  imposition  of  terms  and  conditions  in 
civil  cases  of  marginal  merit,  (p.  168) 

73.  Assisted  persons  who  receive  legal  aid  "as  of  right"  in  serious 
criminal  matters  should  not  be  entitled  to  "continued"  assistance 
under  the  Plan  as  of  right  where  there  is  evident  abuse  of  the 
facilities  of  the  Plan  or  of  the  courts'  process.  Unwarranted 
changes  of  solicitors  might  be  controlled  by  requiring  approval  by 
an  area  director  or  an  area  committee  of  second  or  subsequent 
changes  of  solicitors,  (p.  175) 
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Chapter  8     The  Role  of  the  Legal  Profession 

74.  Law  schools  should  be  encouraged  to  extend  and  upgrade  their 
courses  and  programmes  relating  to  advocacy,  (p.  196) 

75.  With  respect  to  motions,  where  appropriate,  courts  should  make 
costs  orders  against  the  successful  party  if,  in  the  totality  of  an 
action,  a  motion,  even  though  technically  correct,  appears  useless 
from  the  point  of  view  of  affecting  the  disposition  of  the  case  on 
its  merits,  (p.  200) 

76.  In  an  extreme  case,  where  a  motion  is  found  to  be  totally  devoid 
of  legal  merit  and  to  have  been  brought  solely  for  delay,  or  for 
some  other  improper  purpose,  the  court  should  exercise  its  juris- 
diction to  require  the  responsible  solicitor  to  pay  the  costs  person- 
ally, (p.  201) 

77.  Section  82(4)  of  The  Judicature  Act  should  be  amended  to  make 
it  clear  that  the  power  of  judicial  officers  as  to  costs  includes  the 
power  to  award  them  against  solicitors  personally  in  appropriate 
cases,  and  that  the  phrase  "judicial  officers"  includes  a  master, 
(p.  201) 

78.  The  legal  profession  in  Ontario  should  not  be  formally  divided 
into  "barristers"  and  "solicitors"  as  in  the  United  Kingdom,  (p. 
203) 

79.  The  solicitor's  retaining  lien  should  be  abolished,  (p.  207) 

80.  No  rule  should  be  adopted  at  the  present  time  which  would  render 
adjournments  based  on  case  scheduling  conflicts  unavailable  to 
lawyers  or  firms  because  they  were  engaged  in  more  than  a  speci- 
fied number  of  cases,  (p.  212) 

81.  Where  an  adjournment  is  requested,  and  the  court  suspects  on 
reasonable  grounds  that  the  only  reason  for  the  adjournment  is  the 
personal  convenience  of  counsel  and  that  the  parties  themselves 
desire  to  proceed,  it  would  be  appropriate  for  the  court  to  require 
consents  to  the  adjournment  to  be  affirmed  personally  by  the  parties, 
(p.  213) 

82.  The  reasons  given  for  an  adjournment  should  be  recorded  on  the 
record  in  a  civil  case,  or,  in  a  criminal  case,  on  the  information, 
(p.  213) 

83.  In  extreme  cases,  the  court  should  order  an  offending  solicitor 
personally  to  pay  the  costs  of  the  day  to  the  opposing  party  where 
an  unreasonable  request  for  an  adjournment  is  granted,  (p.  213) 

84.  Lawyers  should  be  encouraged  to  so  arrange  their  practice  that 
they  are  not  involved  in  conflicts  arising  out  of  the  assumption  of 
responsibility  in  too  many  cases  before  the  courts;  and  if  they  fail 
in  this  regard  it  should  be  a  matter  for  appropriate  action  by  the 
Law  Society,  (p.  217) 

85.  It  should  be  viewed  as  professional  misconduct  by  an  officer  of 
the  court  for  counsel  to  advise  his  client  to  discharge  him  just  prior 
to  the  commencement  of  a  trial  with  the  object  of  forcing  an 
adjournment,  (p.  221) 
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86.  Defence  counsel  should,  where  the  situation  occurs,  advise  their 
clients  that  while  an  accused  has  the  right  to  terminate  his  coun- 
sel's retainer  prior  to  and  during  the  trial,  the  court  may  neverthe- 
less require  the  case  to  proceed,  (p.  223) 

87.  The  rules  of  professional  conduct  should  be  amended  to  include 
not  only  the  duty  of  a  solicitor  to  be  faithful  to  the  client,  but  also 
to  strive  to  uphold  and  improve  the  administration  of  justice;  the 
barrister's  oath  should  contain  a  provision  to  the  same  effect,  (p. 
225) 

Chapter  9     Court  Accommodation 

88.  In  many  areas  in  Ontario  the  court  house  facilities  are  not  ade- 
quate to  provide  even  minimum  accommodation  for  the  needs  of 
the  courts.  This  is  particularly  true  of  the  Provincial  Courts  (Crim- 
inal Division)  and  (Family  Division)  and  the  Small  Claims  Courts. 
It  is  essential  that  all  court  facilities  should  not  only  be  adequate 
for  an  orderly  and  dignified  administration  of  justice  but  they 
should  be  such  as  to  reflect  respect  for  the  rule  of  law  in  the 
community,  (p.  275) 

89.  A  professional  in  court  architecture  should  be  appointed  to  advise 
the  Provincial  Director  of  Court  Administration  on  planning  and 
design  of  facilities  and  to  act  as  liaison  with  the  Ministry  of  Gov- 
ernment Services,  (p.  272) 

90.  He  should  stay  abreast  of  developments  in  other  jurisdictions, 
study  reports  of  inspection  juries,  assist  in  establishing  priorities 
for  improvements  in  all  Ontario  courts,  and  develop  qualitative 
standards  for  court  houses  for  the  approval  of  the  Attorney 
General,  (p.  274) 

Chapter  10    Paper  and  Manpower  Systems 

91.  The  possibility  of  transferring  certain  purely  administrative  func- 
tions under  many  so-called  "public  protection"  statutes  from  the 
court  offices  to  the  land  registry  offices  should  be  explored,  (p. 
310) 

92.  Studies  should  be  undertaken  without  delay  by  management  con- 
sultants and  systems  analysts  of  the  paper  systems  of  the  adminis- 
trative offices  of  the  court  system  with  a  view  to: 

(a)  promoting  uniformity  of  forms  and  practices  throughout  the 
Province;  and 

(b)  constructing  models  in  all  courts  to  provide  standards  for 
maximum  proficiency  in  paper  flow  and  more  economical 
utilization  of  manpower,  (p.  310) 

93.  Additional  assistance  in  the  form  of  consultants  to  the  Systems 
Development  Branch  should  be  provided,  or  in  the  alternative, 
studies  should  be  commissioned  outside  the  Ministry  of  the  Attor- 
ney General  for  the  purpose  of  developing  flow  charts  of  all  levels 
of  courts  indicating  jurisdictional  sources  of  cases,  the  volume  of 
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cases  generated,  the  administrative  organization,  case  dispositions, 
time  frames  and  general  observations  which  will  enable  the  formu- 
lation of  models  of  the  courts,  (p.  311) 

Chapter  1 1     Law  Reporting 

94.  The  full  financial  burden  of  publishing  the  Ontario  Reports  should 
not  continue  to  be  borne  by  the  legal  profession.  Provincial  parti- 
cipation in  the  form  of  a  subsidy  is  warranted,  (p.  331 ) 

95.  Primary  responsibility  for  the  publication  of  the  Ontario  Reports 
should  continue  to  rest  with  the  Law  Society  of  Upper  Canada, 
(p.  332) 

96.  An  Advisory  Committee  for  Law  Reporting  should  be  established, 
composed  of: 

( 1 )  the  Chief  Justice  of  Ontario  or  his  nominee; 

(2)  the  Chief  Justice  of  the  High  Court  or  his  nominee; 

(3)  the  Chief  Judge  of  the  County  and  District  Courts  or  his 
nominee; 

(4)  the  Chief  Judges  of  the  Provincial  Courts; 

(5)  a  representative  of  the  publisher; 

(6)  a  representative  of  the  Attorney  General; 

(7)  the  Provincial  Director  of  Court  Administration;  and 

(8)  the  Chairman  and  Vice-Chairman  of  the  Libraries  and  Re- 
porting Committee  of  the  Law  Society. 

The  function  of  the  Advisory  Committee  would  be  the  general 
supervision  of  the  content,  editing  and  distribution  of  law  reports. 
More  specifically,  its  functions  should  include: 

( 1 )  reviewing  and  establishing  the  principles  governing  the  selec- 
tion of  cases  to  be  reported,  and  upon  request,  advising  the 
editor  with  respect  to  the  application  of  those  principles; 

(2)  establishing  a  system  whereby  all  court  decisions  are  brought 
to  the  attention  of  the  Editorial  Board  through  improved 
lines  of  communication  with  all  court  offices; 

(3)  considering  and  developing  improved  methods  of  indexing 
published  law  reports; 

(4)  establishing  matters  of  editorial  policy; 

(5)  establishing  policies  on  unreported  reasons  for  judgments; 

(6)  considering  the  need  for  additional  specialized  law  reports; 
and 

(7)  acting  as  a  consultant  in  matters  of  law  reporting  generally, 
(pp.  332-33) 

97.  The  Province  should  undertake  to  index  by  subject  matter  and 
make  available  to  the  legal  profession  and  to  the  public,  indices 
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(possibly  with  a  digest  of  each  case)  of  reasons  for  judgment  in 
unreported  cases  in  the  Court  of  Appeal,  Divisional  Court,  the 
High  Court  and  County  and  District  Courts,  (pp.  333-34) 

98.  Copies  of  unreported  reasons  for  judgment  should  be  made  avail- 
able at  cost.  (p.  334) 

Chapter  12     The  Small  Claims  Courts 

99.  The  Small  Claims  Courts  should  be  structured  on  the  basis  of  a 
county  and  district  wide  jurisdiction.  If  circumstances  are  such  that 
branches  of  the  Court  are  required  in  a  particular  county  or  district 
these  should  be  established  and  a  deputy  clerk  for  the  branch 
appointed  to  be  responsible  to  the  clerk,  (pp.  355,  358) 

100.  Sittings  of  the  Small  Claims  Court  for  a  county  or  district  should 
be  held  at  the  county  or  district  town,  and  at  such  other  places  in 
the  county  or  district  as  the  circumstances  warrant,  (p.  355) 

101.  Full-time  Small  Claims  Court  judges  ought  to  be  appointed  by  the 
Province  to  relieve  the  County  and  District  Court  judges  where  the 
caseloads  of  the  respective  Courts  warrant  it.  (p.  355) 

102.  The  practice  of  appointing  practising  lawyers  as  part-time  Small 
Claims  Court  judges  should  be  discontinued  except  in  exceptional 
situations  or  emergencies,  (p.  356) 

103.  Where  the  volume  of  claims  in  some  counties  or  districts  would  not 
warrant  a  full-time  appointment,  consideration  should  be  given  to 
the  appointment  by  the  Province  of  some  Small  Claims  Court 
judges  on  a  regional  basis,  (p.  356) 

104.  For  the  purposes  of  administration  all  Small  Claims  Court  judges 
should  come  under  the  direction  and  supervision  of  the  Chief 
Judge  of  the  County  and  District  Courts,  and  in  appropriate  cases, 
under  the  respective  senior  circuit  judges  and  senior  judges  of 
those  Courts,  (p.  356) 

105.  The  administrative  offices  in  some  centres  should  be  kept  open  in 
the  evenings  and  on  Saturdays  on  an  experimental  basis  to  test  the 
need  therefor,  (p.  357) 

106.  Evening  sittings  of  the  Courts  should  be  held  on  an  experimental 
basis  in  metropolitan  centres  to  ascertain  whether  there  is  a  need 
for  such  sittings,  (p.  357) 

107.  There  should  be  a  Small  Claims  Court  clerk  in  every  county  or 
district  stationed  in  the  county  or  district  town.  The  clerks  and  the 
staff  should  be  on  salary  and  members  of  the  civil  service.  Where 
a  full-time  appointment  is  not  warranted,  it  should  be  combined 
with  another  salaried  office,  (p.  358) 

108.  Payment  of  officials  in  the  Small  Claims  Courts  on  a  fee  system 
should  be  abolished,  (p.  357) 

109.  Small  Claims  Court  clerks  should  work  under  the  supervision  of 
the  County  Court  clerks,  (p.  358) 
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110.  Training  programmes  for  the  clerks  should  be  instituted,  (p.  358) 

111.  The  fees  payable  by  litigants  should  not  be  based  according  to  the 
size  of  the  claim.  The  principles  which  govern  fees  payable  in  the 
Supreme  Court  and  County  and  District  Courts  should  be  applied 
to  Small  Claims  Courts,  (p.  358) 

112.  The  monetary  jurisdiction  of  each  Small  Claims  Court  throughout 
the  Province  ought  to  be  $600.  (p.  358) 

113.  Section  196(3)  of  The  Small  Claims  Courts  Act,  which  forbids 
the  appearance  of  a  person  other  than  a  barrister  or  solicitor  as  an 
agent  for  a  party  where  the  amount  claimed  is  over  $400,  should 
be  repealed,  (p.  359) 

114.  Section  196(2)  relating  to  pleadings  and  discovery  in  claims  filed 
in  the  districts  should  be  repealed,  (p.  359) 

115.  The  service  and  filing  of  documents  by  double  registered  mail 
should  be  permitted,  (p.  359) 

116.  Each  Small  Claims  Court  ought  to  be  so  constituted  as  to  provide 
a  service  whereby  litigants  may  be  assisted  in  availing  themselves 
of  the  services  of  the  Court,  (p.  358) 

117.  The  processes  of  execution  in  each  Small  Claims  Court  ought  to 
be  carried  out  by  the  sheriff  of  the  county  or  district  in  which  it 
is  situated,  (p.  359) 

118.  The  office  of  bailiff  in  the  Small  Claims  Courts  should  no  longer 
be  continued,  (p.  360) 

119.  Judgment  summons  examinations  ought  to  be  held  in  the  absence 
of  the  public  unless  the  judge  is  satisfied  there  is  good  reason  in 
a  particular  case  for  holding  it  in  public,  (p.  360) 

120.  Legislation  should  be  enacted  providing  for  the  office  of  a  Small 
Claims  Court  referee  in  every  county  and  district,  (p.  360) 

121.  Where  the  caseload  is  heavy,  a  special  officer  should  be  appointed 
to  act  as  Referee.  In  all  other  cases  the  clerk  of  the  Court  should 
be  the  Referee,  (p.  360) 

122.  The  Referee  should  perform  duties  similar  to  those  now  performed 
by  the  Referee  in  the  Judicial  District  of  York.  (p.  360) 

123.  The  Referee  should  be  given  jurisdiction  to  conduct  judgment 
summons  examinations  subject  to  the  right  of  a  party  to  apply  to 
a  judge  for  a  direction  that  the  examination  be  conducted  before 
him.  (p.  360) 

124.  The  Referee  should  make  proposals  for  payment  on  account  of 
judgments  with  a  right  to  apply  to  the  judge  for  variation,  (p.  360) 

125.  Jurisdiction  to  make  consolidation  orders  ought  to  be  vested  in  the 
Referee  subject  to  review  by  a  judge  of  the  Court.  His  office  should 
receive  payments  and  distribute  them  to  creditors  where  consolida- 
tion orders  are  made.  (p.  360) 


388  Administration  of  Ontario  Courts 

126.  The  Referee  should  be  available  to  debtors  and  creditors  as  a  con- 
sultant before  they  come  to  court  to  work  out  methods  by  which 
reasonable  payments  can  be  made  in  the  debtor-creditor  relation- 
ship, (p.  360) 

127.  The  Referee  should  also  be  available  to  give  advice  to  the  public 
on  the  manner  of  filing  claims,  and  disputes  and  the  method  of 
following  up  after  judgment  has  been  obtained,  or  on  the  other 
hand,  to  assist  and  advise  defendants  where  default  judgment  has 
been  signed,  (p.  360) 

128.  Educational  programmes  should  be  developed  to  train  court  clerks 
and  Referees  to  assist  members  of  the  public  having  business  be- 
fore the  Courts  and  in  making  use  of  the  facilities  that  are  pro- 
vided. This  will  be  greatly  facilitated  if  the  clerks  and  other 
officers  are  salaried  employees,  (pp.  358,  361 ) 

129.  Throughout  the  court  procedures  there  should  be  an  emphasis  on 
informality  while  at  the  same  time  preserving  the  basic  civil  rights 
of  all  those  appearing  before  the  Courts,  (p.  361 ) 


Conclusion 

The  Commission  has  been  ably  and  generously  served  throughout  by 
the  many  individuals  and  groups  who  have  come  forward  with  information 
and  suggestions  and  who  have  willingly  responded  to  our  requests  for  com- 
ment. In  the  conclusions  to  Parts  I  and  II  we  recorded  our  thanks  to  all 
who  were  retained  to  prepare  materials  relevant  to  those  Parts.  We  wish 
here  to  express  our  special  gratitude  to  Professors  Garrick  Watson  and 
George  Adams  of  the  Osgoode  Hall  Law  School,  York  University,  to 
Messrs.  James  J.  Carthy,  Q.C.,  Harvey  Bliss,  Lyle  Fairbairn,  John  Francis 
and  John  Morden,  all  of  the  Ontario  Bar,  and  to  Mr.  Donald  Boag  of  the 
Ministry  of  Government  Services  for  their  major  contributions  to  Part  III. 

Miss  Mary  Jane  Hatton,  a  recent  graduate  of  the  Faculty  of  Law, 
University  of  Western  Ontario,  assisted  us  substantially  in  our  research.  Mr. 
Edward  W.  Ryan,  sometime  Counsel  to  the  Commission,  Miss  Maureen 
Sabia  and  Mr.  John  Layton  our  legal  research  officers,  and  Mrs.  Carol 
Creighton,  Counsel  to  the  Project  all  devoted  substantial  time  and  applied 
their  ample  skills  to  this  the  concluding  Part  of  our  Report  on  Admin- 
istration of  Ontario  Courts. 
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All  of  which  is  respectfully  submitted. 
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CHAPTER  14 

CUMULATIVE  SUMMARY  OF 
RECOMMENDATIONS 


PART  I 

Chapter  1     A  Philosophy  of  Court  Administration 

1.  Ontario  should  adopt  a  "systems"  approach  to  court  adminis- 
tration based  on  sound  management  principles  consonant  with  the 
administration  of  justice  and  not  on  the  traditional  judicial  model 
which  focuses  on  the  judicial  hierarchy  and  structures  authority 
and  lines  of  communication  accordingly.  The  courts  must  be 
regarded  as  an  assembly  of  interdependent  parts  forming  a  com- 
plex but  unitary  whole,  (p.  4) 

2.  The  premises  underlying  a  sound  approach  to  court  administration 
are  as  follows: 

(a)  the  primary  role  of  judges  in  our  court  system  is  to  adjudicate, 
not  to  administer; 

(b)  the  primary  goal  of  the  court  system  is  to  serve  the  public; 
this  involves  adjudicative  decisions  which  are  not  only  fair 
and  just  but  made  without  delay  and  at  reasonable  cost  and 
convenience;  and 

(c)  sound  court  management  in  Ontario  requires  a  fairer  share  of 
financial  resources  than  has  been  accorded  to  the  Ministry  of 
the  Attorney  General  to  date.  (pp.  4-5) 

3.  The  principle  of  an  independent  judiciary  must  be  preserved  but 
it  should  not  be  regarded  as  justification  for  the  operation  of  the 
courts  independently  of  reasonable  management  constraints  in  the 
public  interest,  (p.  9) 

4.  Court  administration  should  be  the  primary  responsibility  of  gov- 
ernment in  order  to  provide  the  judges  with  more  time  to  devote 
to  adjudication.  However,  administrative  decisions  of  government 
should  never  adversely  affect  the  judges'  adjudicative  processes, 
(p.  9) 

5.  Because  of  the  interrelationship  of  many  adjudicative  and  admin- 
istrative functions  in  the  court  system,  court  administrative  per- 
sonnel will  have  to  work  very  closely  and  maintain  a  special 
relationship  with  the  judges.  This  requires  a  blending  of  a  manage- 
ment "systems"  approach  with  an  indispensable  concept  of  judicial 
independence  to  create  an  efficient  professionally-sensitive  atmos- 
phere in  which  judges  have  the  maximum  opportunity  to  adjudi- 
cate fairly  and  wisely,  (p.  10) 

6.  As  a  management  goal,  every  accused  person  charged  with  an 
offence  should  be  brought  to  trial  within  90  days  of  arrest  or 
summons,  regardless  of  the  court  to  which  he  is  committed  for 
trial,  (p.  1 1 ) 
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7.  As  a  further  management  goal,  every  civil  case  should  normally 
be  disposed  of  within  one  year  of  the  issuing  and  serving  of  the 
writ  of  summons,  petition  or  claim,  (p.  13) 

8.  Attempts  should  be  made  to  reduce  the  cost  of  court  proceedings 
through  the  application  of  management  and  jurisdictional  tech- 
niques and  the  more  efficient  scheduling  of  cases  to  maximize  the 
productive  time  of  judges,  lawyers,  litigants  and  witnesses  in  the 
system,  (p.  15) 

9.  Court  structures,  procedures  and  terminology  should  be  simplified 
so  that  the  court  system  will  be  better  understood,  utilized  and 
accepted  by  the  members  of  the  lay  public,  (p.  15) 

Chapter  2     A  New  Structure  for  Court  Administration 

10.  A  Provincial  Director  of  Court  Administration  should  be  appointed 
to  be  responsible  for  the  overall  supervision  and  direction  of  all 
non-adjudicative,  administrative  aspects  of  the  courts,  (pp.  24,  26) 

11.  The  Provincial  Director  of  Court  Administration  should  report 
directly  to  the  Attorney  General  for  purely  administrative  matters 
but  should  establish  and  maintain  liaison  with  the  Chief  Justices 
and  Chief  Judges  of  the  various  courts,  (p.  26) 

12.  Regional  Directors  of  Court  Administration  should  be  appointed 
with  responsibility  for  the  administration  of  all  courts  operating  in 
their  respective  regions.  Each  Regional  Director  should  establish 
and  maintain  liaison  directly  with  the  Chief  Justice  of  the  High 
Court,  the  Senior  County  or  District  Court  judges  in  his  region, 
the  Senior  Judges  of  the  Provincial  Court  (Criminal  Division)  in 
his  region  and  with  the  Family  Court  judges  in  his  region,  (p.  26) 

13.  Answering  directly  to  the  Provincial  Director  will  be  the  Regional 
Directors  of  Court  Administration  and  where  circumstances  dic- 
tate, such  other  officials  as  the  Registrar  of  the  Supreme  Court 
of  Ontario,  (p.  26) 

14.  The  appropriate  existing  administrative  personnel  will  report  to 
the  Regional  Directors,  (p.  28) 

15.  To  the  extent  that  it  is  necessary  the  Provincial  Director  and 
Regional  Directors  should  develop  their  own  staffs,  (p.  28) 

16.  It  should  be  made  clear  that  to  preserve  the  independence  of  the 
judiciary  on  matters  of  adjudication,  including  administrative  mat- 
ters which  are  regarded  by  the  judges  as  bearing  on  adjudication, 
the  judges'  wishes  must  prevail.  The  Chief  Justices  and  Chief 
Judges  ought  to  be  provided  with  executive  assistants  to  assist 
them  in  the  performance  of  their  administrative  duties,  (pp.  28-29) 

17.  The  Provincial  Director  and  Regional  Directors  should  be  ap- 
pointed on  a  contract  basis  for  a  fixed  term,  renewable  on  the 
advice  of  a  committee  composed  of  the  Deputy  Attorney  General, 
all  the  Chief  Justices  and  Chief  Judges  and  the  Chairman  of  the 
Civil  Service  Commission.  The  contract  should  provide  for  pension 
and  employment  benefits,  (p.  28) 
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18.      The  duties  of  the  Provincial  Director  should  include  the  following: 

( 1 )  He  should  develop,  organize  and  direct  administrative  systems 
for  each  class  of  court  in  the  Province. 

(2)  He  should  evaluate  the  administrative  requirements  in  each 
class  of  court  and  after  consultation  with  the  Chief  Justice 
or  Chief  Judge  respectively  of  the  court  affected  make  recom- 
mendations for  change  or  improvements  to  the  Attorney 
General. 

(3)  He  should  investigate  all  complaints  regarding  the  administra- 
tive operations  of  each  class  of  court. 

(4)  He  should  consult  on  a  regular  basis  with  the  Chief  Justice 
or  Chief  Judge  of  each  class  of  court  with  respect  to  such 
matters  as  the  judicial  manpower  needs,  changes  in  jurisdic- 
tion, and  methods  of  scheduling  and  arranging  sittings,  and 
should  transmit  any  recommendations  the  judges  wish  to 
make  on  these  matters  to  the  Attorney  General. 

(5)  He  should  be  responsible  for  court  facilities,  particularly 
courtrooms. 

(6)  He  should  oversee  the  development  and  operation  of  a  com- 
prehensive statistical  reporting  system  for  each  class  of  court 
throughout  the  Province  and  ensure  the  availability  of  current 
management  reports  on  both  a  province-wide  and  regional 
basis. 

(7)  He  should  oversee  the  development,  revision  and  distribution 
of  instruction  manuals  for  use  of  registrars,  court  clerks,  local 
administrators,  special  examiners,  court  reporters,  court  inter- 
preters and  court  statisticians  throughout  the  Province,  and 
should  standardize  and  keep  general  oversight  of  all  paper 
and  manpower  systems  in  court  offices  throughout  the 
Province. 

(8)  He  should  develop  training  programmes  for  local  registrars, 
County  Court  clerks,  local  administrators  and  court  reporters, 
and  should  arrange  for  the  administration  of  these  pro- 
grammes. 

(9)  In  consultation  with  the  respective  Chief  Justices  and  Chief 
Judges  he  should  develop  policies  and  standards  regarding 
hours  of  court  sittings  throughout  the  Province. 

(10)  He  should  prepare  budgets  for  the  operation  and  maintenance 
of  the  various  classes  of  courts  in  the  Province  after  consulta- 
tion with  the  respective  Chief  Justices  and  Chief  Judges  and 
should  oversee  the  maintenance  of  budgetary  and  fiscal  con- 
trol. 

(11)  He  should  conduct  a  continuing  examination  and  evaluation 
of  court  facilities  and  equipment  and  stay  abreast  of  techno- 
logical improvements  in  court  and  office  equipment  for  poten- 
tial application  in  the  system. 
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(12)  He  should  develop  a  public  information  facility  so  that  the 
public  might  be  better  informed  about  the  operation  of  the 
courts. 

(13)  He  should  be  responsible  for  court  reporting  in  all  courts 
throughout  the  Province,  directing  the  work  of  court  reporters 
and  keeping  abreast  of  developments  in  electronic  reporting 
techniques. 

(14)  He  should  oversee  the  hiring,  employment  and  job  assign- 
ment of  all  court  personnel. 

(15)  He  should  continually  evaluate  the  administrative  operations 
of  the  courts,  and  oversee  the  conduct  of  studies  to  project 
the  likely  impact  on  the  courts  of  legislative  changes,  and 
develop  new  administrative  procedures  and  keep  abreast  of 
developments  in  court  administration  in  other  jurisdictions, 
(pp.  30-31) 

19.  The  duties  of  each  of  the  Regional  Directors  would  to  a  large 
extent  be  delegated  to  them  by  the  Provincial  Director  and  would 
include: 

( 1 )  Consulting  with  the  Chief  Justice  of  the  High  Court  and  his 
staff  with  respect  to  providing  all  necessary  facilities  for  High 
Court  sittings  in  his  region. 

(2)  Assisting  the  Senior  County  Court  judges  in  his  region  in  the 
rotation  and  reassignment  of  County  Court  judges  in  his 
region  and  consulting  with  respect  to  providing  all  necessary 
facilities  for  County  Court  sittings  in  the  region. 

(3)  Assisting  the  Senior  Provincial  Court  judges  in  his  region  in 
the  assignment  of  judges  in  the  region  and  consulting  with 
respect  to  providing  all  necessary  facilities  for  the  Provincial 
Court  sittings  in  the  region. 

(4)  Investigating  all  complaints  regarding  the  administrative  oper- 
ations of  all  courts  in  the  region  and  reporting  to  the  Provin- 
cial Director  with  recommendations. 

(5)  Attending  periodic  meetings  with  the  Provincial  Director  to 
assist  in  the  development,  organization  and  coordination  of 
administrative  systems  for  the  courts  generally. 

(6)  Overseeing  the  employment  and  job  assignment  of  all  court 
personnel  in  the  region,  but  according  to  the  procedures  and 
standards  determined  by  the  Provincial  Director  of  Court 
Administration  and  his  staff,  (pp.  31-32) 

20.  The  assigning  of  judges  must  remain  a  judicial  function,  (p.  32) 

21.  The  Provincial  Director  should  submit  quarterly  reports  on  the 
operations  of  the  courts  and  his  office  to  the  Attorney  General  and 
a  comprehensive  annual  report  to  the  Attorney  General  which 
should  by  statute  be  required  to  be  tabled  in  the  Legislature.  The 
annual  report  should  include: 


Cumulative  Summary  of  Recommendations  395 

( 1 )  A  survey  of  the  work  of  each  class  of  court  in  the  preceding 
calendar  year,  including  proceedings  commenced,  disposi- 
tions, backlog,  delay  and  weighted  caseloads. 

(2)  A  general  report  on  the  condition  of  the  courts  including  a 
description  of  any  recent  changes  or  innovations,  and  any 
recommendations  that  the  Director  may  have  for  improve- 
ments therein. 

(3)  A  survey  of  studies  undertaken  in  the  preceding  year  relative 
to  the  administration  of  the  courts,  and  the  results  and  impli- 
cations of  such  studies. 

(4)  Financial  statements  indicating  the  cost  of  operating  the  court 
system,  taking  into  account  both  revenues  and  expenditures, 
(p.  32) 

22.  The  Provincial  Director  and  Regional  Directors  should  have  experi- 
ence in  modern  business  and  management  techniques.  They  should 
have  a  university  degree  in  public  administration  or  business  and 
have  a  demonstrated  capability  to  plan  and  conduct  management 
studies  and  prepare  recommendations  and  reports  to  higher  au- 
thorities and  to  implement  such  recommendations  when  approved. 
They  should  possess  a  high  degree  of  judgment,  understanding  and 
tact.  (p.  33) 

23.  The  salary  for  the  Provincial  Director  should  be  at  the  level  of  a 
High  Court  judge  and  that  of  the  Regional  Directors  at  the  level 
of  a  County  Court  judge,  (p.  33) 

24.  The  offices  of  the  Provincial  Director  should  be  in  the  vicinity  of 
OsgoodeHall.  (p.  33) 

25.  An  Attorney  General's  Advisory  Committee  on  Court  Administra- 
tion should  be  established  composed  of: 

(a)  the  two  Chief  Justices  and  all  the  Chief  Judges; 

(b)  the  Deputy  Attorney  General; 

(c)  the  Deputy  Minister  of  Government  Services; 

(d)  the  Provincial  Director  of  Court  Administration; 

(e)  four  members  of  the  legal  profession,  two  active  in  civil  liti- 
gation (one  from  within  the  Judicial  District  of  York,  and 
one  from  outside)  and  two  active  in  criminal  litigation 
(chosen  on  the  same  basis) ;  and 

( f )  lay  representatives. 

The  Committee  should  be  responsible  for  monitoring  the  opera- 
tions of  the  courts  and  making  recommendations  for  long  term 
planning.  It  should  report  annually  and  at  such  other  times  as  the 
Attorney  General  should  request  or  the  Committee  should  decide. 
The  annual  report  should  be  required  by  statute  to  be  tabled  in  the 
Legislature,  (p.  34) 
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26.  An  educational  and  research  facility  in  court  administration  should 
be  established  in  Ontario  to  provide  education  and  training  for 
professional  court  administrators  and  to  assist  in  training  court 
staff.  It  could  assist  in  conducting  seminars  for  the  judiciary  and 
could  conduct  research  into  all  aspects  of  court  administration.  It 
should  be  interdisciplinary  in  nature.  The  government  should  make 
available  the  necessary  financial  support  for  its  development  and 
maintenance,  (pp.  34-35) 

27.  A  major  responsibility  of  the  Provincial  Director  should  be  the 
development  and  maintenance  of  an  effective  management  infor- 
mation system.  The  necessary  financial  support  for  such  system 
should  be  made  available  by  the  government,  (p.  37) 

Chapter  3     Proposal  for  Merger  of  the  High  Court  of 

Justice  of  the  Supreme  Court  of  Ontario  with 
the  County  and  District  Courts 

28.  We  do  not  recommend  that  there  be  a  merger  between  the  High 
Court  of  Justice  of  the  Supreme  Court  of  Ontario  and  the  County 
and  District  Courts,  (p.  9 1 ) 

Chapter  4     High  Court  of  Justice  for  Ontario 

29.  There  should  be  no  changes  in  the  $7,500  maximum  civil  juris- 
diction of  the  County  Courts  until  there  has  been  sufficient  oppor- 
tunity to  assess  fully  the  impact  of  the  most  recent  changes  on  the 
distribution  of  civil  workload  between  the  High  Court  and  the 
County  and  District  Courts,  (p.  109) 

30.  When  an  indictment  is  preferred  in  the  High  Court,  High  Court 
judges  in  Ontario  should  be  empowered  under  the  Criminal  Code 
to  hear  the  case  without  a  jury,  upon  the  election  of  the  accused, 
(p.  Ill) 

3 1 .  The  Attorney  General  for  Ontario  and  his  agents  should  invoke  the 
procedure  to  prefer  indictments  in  the  High  Court  to  a  much 
greater  extent  than  in  the  past.  His  decision  to  prefer  the  indict- 
ment in  the  High  Court  might  be  influenced  by  the  following 
considerations : 

(a)  the  offence  involves  death  or  serious  risk  to  life  (other  than  a 
case  of  dangerous  driving  having  no  aggravating  features), 
such  as  setting  fire  to  a  house; 

(b)  the  offence  is  one  of  killing  by  dangerous  driving  where  there 
are  aggravating  features; 

(c)  widespread  public  concern  is  involved; 

(d)  the  case  involves  violence,  or  a  threat  of  violence,  of  a  serious 
nature; 

(e)  the  offence  involves  dishonesty  in  respect  of  a  substantial  sum 
of  money; 
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(f)  the  accused  holds  a  public  position  or  is  a  professional  or 
other  person  owing  a  duty  to  the  public; 

(g)  the  circumstances  are  of  unusual  gravity  in  some  respect  other 
than  those  indicated  above;  and 

(h)  a  novel  or  difficult  issue  of  law  is  likely  to  be  involved,  (pp. 
111-12) 

32.  The  Judges  Orders  Enforcement  Act  should  be  amended  to  give  a 
right  of  appeal  without  leave  where  power  is  conferred  under  a 
statute  of  Ontario  on  a  judge  of  the  High  Court  or  judge  of  the 
Supreme  Court  as  persona  designata  and  The  Judicature  Act 
should  be  amended  to  provide  that  where  jurisdiction  is  conferred 
on  a  judge  of  the  High  Court  or  judge  of  the  Supreme  Court 
under  any  statute  of  the  Legislature  other  than  The  Judicature  Act 
the  appeal  shall  lie  to  the  Divisional  Court,  (p.  114) 

33.  There  should  be  a  presumption  against  the  assignment  of  admin- 
istrative or  non-adjudicative  duties  to  judges  in  the  absence  of 
strong  countervailing  considerations.  The  provincial  and  federal 
statutes  conferring  such  duties  should  be  reviewed  with  the  object 
of  transferring  such  duties  to  other  judges  or  public  functionaries, 
(p.  115) 

34.  Certain  adjudicative  duties  conferred  on  the  High  Court  or  High 
Court  judges  should  be  transferred  to  other  judges  or  public  func- 
tionaries, according  to  the  following  guidelines: 

(a)  all  adjudicative  duties  conferred  by  statute  on  judges  re- 
quiring the  simple  and  routine  application  of  clearly  defined 
standards  in  a  consistent  and  uniform  manner  should  be 
transferred  to  other  public  functionaries; 

(b)  a  presumption  should  arise  to  the  effect  that  an  adjudicative 
duty  conferred  on  a  judge  should  be  transferred  when  there 
is  in  existence  another  qualified  and  competent  public  func- 
tionary or  tribunal  which  is  equipped  to  perform  these 
adjudicative  duties;  and 

(c)  adjudicative  duties  not  falling  within  (a)  and  (b)  above 
should  remain  with  the  judges  unless  with  respect  to  specific 
duties  there  are  compelling  reasons  relating  to  the  inability 
of  the  judges  to  handle  their  normal  workload  of  trial  cases, 
which  situation  would  suggest  the  transference  of  a  specific 
duty  to  a  new  or  existing  public  functionary  or  tribunal  pos- 
sessing the  requisite  specialization  or  expertise  on  such 
adjudicative  matters,  (pp.  116-17) 

35.  The  Constitutional  Questions  Act  should  be  amended  to  permit 
references  to  the  Court  of  Appeal  only  and  to  delete  the  provision 
permitting  such  references  to  a  single  judge  of  the  Supreme  Court, 
(p.  117) 

36.  The  province-wide  circuit  system  should  be  retained  but  there 
should  be  a  move  towards  regionalization  through  the  gradual 
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reduction  of  the  number  of  circuit  centres  which  now  exist.  The 
present  48  circuit  centres  should  be  reduced  to  32  for  purposes  of 
holding  trials  through  amalgamation  of  some  of  the  less-busy 
centres  with  adjacent  centres.  However,  the  office  of  the  local 
registrar  should  be  retained  in  each  of  the  48  county  and  district 
towns.  For  purposes  of  administrative  flexibility,  the  Chief  Justice 
of  the  High  Court  should  have  the  power  to  assign  a  particular  trial 
or  sittings  to  any  of  the  16  circuit  centres  otherwise  eliminated  in 
situations  of  unexpected  overload  in  any  of  the  32  trial  centres, 
(pp.  127-28) 

37.  The  assignment  of  judges  to  the  various  circuits  and  sittings  should 
remain  the  collective  responsibility  of  all  the  High  Court  judges, 
(p.  133) 

38.  The  High  Court  circuits  and  sittings  should  be  scheduled  in  such 
a  way  as  to  permit  each  judge  to  have  one  week  in  five  for  the 
writing  of  reserved  judgments  and  staying  abreast  of  developments 
in  the  law.  (p.  134) 

39.  In  the  drawing  of  circuits  and  sittings,  more  use  should  be  made 
of  "open  assignments"  so  that  there  are  judges  available  to  be 
assigned  on  short  notice  to  substitute  for  judges  who  have  become 
ill  or  have  been  held  over  at  sittings,  or  to  take  a  second  list  at  a 
sittings  where  an  overflow  of  cases  has  unexpectedly  developed, 
(p. 134) 

40.  The  requirement  in  the  federal  Judges  Act  that  Supreme  Court 
judges  should  reside  in  Toronto  or  within  five  miles  thereof  should 
be  strictly  enforced  as  an  essential  part  of  the  administration  of 
the  circuit  system,  (pp.  1 34-35 ) 

41.  Wherever  possible  a  High  Court  sittings  should  commence  at  11 
a.m.  on  the  first  day  of  the  sittings,  and  should  continue  until  4 
p.m.  on  the  last  day  of  the  sittings  assuming  there  are  still  cases 
to  be  heard,  (p.  135) 

42.  There  should  continue  to  be  a  minimum  requirement  of  two  sit- 
tings annually  in  each  of  the  32  remaining  circuit  centres,  and  a 
flexible  approach  in  respect  of  further  sittings  above  the  minimum, 
(p. 135) 

43.  There  should  be  a  principle  that  a  High  Court  judge  will  not  leave 
a  particular  sittings  until  the  list  of  cases  ready  to  go  on  is  com- 
pleted or  alternatively  a  new  judge  is  available  to  come  in  and 
complete  the  list.  (p.  135) 

44.  In  proper  cases  where  it  is  apparent  that  the  criminal  and  civil 
work  of  the  Court  cannot  be  concluded  in  the  allotted  time,  con- 
current courts  should  be  set  up  if  the  necessary  judges  and  court- 
room accommodations  are  available,  (p.  136) 

45.  It  should  be  possible  for  cases  ready  to  go  on  but  not  disposed  of 
at  a  scheduled  sittings  to  be  placed  on  the  list  for  the  sittings  in  a 
neighbouring  trial  centre  provided  that  the  caseload  there  permits, 
(p.  136) 
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46.  The  Provincial  Director  of  Court  Administration  in  consultation 
with  the  Chief  Justice  of  the  High  Court  should  be  responsible  for 
reviewing  the  caseload  of  the  Court  during  the  implementation  of 
our  recommendations  with  a  view  to  determining  whether  the 
number  of  judges  should  be  increased,  (p.  139) 

Chapter  5     The  County  and  District  Courts 

47.  The  County  Courts,  the  District  Courts,  the  County  Court  Judges' 
Criminal  Courts,  the  District  Court  Judges'  Criminal  Courts  and 
the  Courts  of  General  Sessions  of  the  Peace  should  be  reconsti- 
tuted as  a  single  court  of  record  with  only  one  name.  (p.  162) 

48.  County  Court  civil  monetary  jurisdiction  should  not  be  changed  at 
the  present  time,  but  should  be  reexamined  after  an  appropriate 
time  has  elapsed  following  legislative  implementation  of  our 
recommendations,  (p.  163) 

49.  The  trial  de  novo  in  summary  conviction  offences  should  be  re- 
placed by  an  appeal  on  the  record  with  power  in  the  appeal  court 
to  consider  not  only  the  record  but  also  to  hear  further  and  other 
evidence  where  it  considers  it  to  be  in  the  interest  of  justice  in  the 
case.  (p.  164) 

50.  The  County  and  District  Court  districts  should  be  renamed  "cir- 
cuits", and  function  as  such.  (p.  167) 

51.  The  Chief  Judge  of  the  County  and  District  Courts  should  have 
authority  and  responsibility  to  assign  judges  to  sit  outside  their 
circuit  if  the  volume  of  judicial  work  in  other  circuits  warrants 
this.  (p.  167) 

52.  The  term  "junior  judge"  should  be  abolished,  (p.  168) 

53.  In  counties  where  there  are  two  or  more  judges,  one  judge  should 
be  designated  by  the  appointing  authority  as  "senior  judge"  with 
responsibility,  subject  to  the  supervision  and  direction  of  the  Chief 
Judge,  to  supervise  the  day-to-day  operations  of  the  courts  in  the 
county,  to  deal  with  court  problems  that  affect  the  county  as  a 
whole,  to  coordinate  the  efforts  of  all  the  judges  in  the  county,  and 
to  ensure  that  the  operations  of  the  County  Court  in  a  county  (and 
the  Surrogate  and  Small  Claims  Courts  in  counties  where  they  are 
presided  over  by  County  Court  judges)  are  coordinated  with  the 
arrangements  made  under  The  County  Judges  Act  for  the  func- 
tioning of  the  courts  throughout  the  circuit,  (p.  168) 

54.  Appointments  of  senior  judges  should  be  made  on  the  basis  of 
administrative  ability  rather  than  length  of  service  on  the  bench, 
(p.  168) 

55.  The  Province  should  create  the  office  of  "senior  circuit  judge"  and 
one  judge  should  be  so  designated  by  the  appointing  authority  for 
each  circuit,  with  responsibility,  subject  to  the  supervision  and 
direction  of  the  Chief  Judge,  in  consultation  with  the  judges  of  his 
circuit,  to  plan  and  carry  into  effect  the  assignment  of  judges  to 
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the  courts  in  the  circuit,  having  regard  to  the  desirability  of  rotating 
the  judges  within  the  circuit,  and  the  need  to  equalize  the  burdens 
of  the  judicial  duties  of  each  judge,  and  having  power  to  make 
such  readjustment  or  reassignment  as  he  considers  necessary  from 
time  to  time.  (p.  168-69) 

56.  The  senior  circuit  judges  should,  after  the  Chief  Judge,  take  rank 
and  precedence  among  themselves  according  to  seniority  of  ap- 
pointment, and  should  be  appointed  on  the  basis  of  administrative 
ability  rather  than  length  of  service  on  the  bench,  (p.  169) 

57.  The  appointment  of  judges  at  large  should  be  terminated  and  those 
judges  who  are  now  appointed  for  the  County  and  District  Courts 
of  the  counties  and  districts  of  Ontario  should  be  reappointed  to 
particular  counties  and  districts,  (p.  170) 

58.  Employing  the  presumption  against  the  assignment  of  administra- 
tive or  non-adjudicative  duties  to  judges  in  the  absence  of  strong 
countervailing  considerations  as  part  of  the  terms  of  reference,  a 
committee  of  County  Court  judges  should  be  established: 

(a)  to  give  detailed  consideration  to  the  matter  of  non-adjudicative 
and  administrative  duties  imposed  upon  County  Court  judges 
by  statute; 

(b)  where  it  is  concluded  that  certain  of  these  duties  are  not 
properly  within  the  functions  of  a  judge,  to  consider  the 
matter  as  to  how  the  duties  might  otherwise  be  performed; 

and  to  make  appropriate  proposals  to  those  charged  with  the  respon- 
sibility for  drawing  up  the  legislation  implementing  the  recom- 
mendations of  this  Report,  (p.  172) 

59.  Those  provisions  of  The  Police  Act  that  make  a  County  Court 
judge  a  statutory  member  of  a  board  of  commissioners  of  police 
should  be  repealed,  and  County  Court  judges  should  not  be  as- 
signed to  perform  these  duties  in  the  future,  (p.  173 ) 

60.  The  matter  of  transferring  certain  adjudicative  duties  to  other 
public  officials  or  tribunals  should  be  referred  to  a  committee  of 
County  Court  judges  for  detailed  analysis  and  the  formulation  of 
specific  legislative  proposals  in  accordance  with  the  following 
guidelines: 

(a)  All  adjudicative  duties  conferred  by  statute  on  judges  re- 
quiring the  simple  and  routine  application  of  clearly  defined 
standards  in  a  consistent  and  uniform  manner  should  be  trans- 
ferred to  other  public  functionaries. 

(b)  A  presumption  should  arise  to  the  effect  that  an  adjudicative 
duty  conferred  on  a  judge  should  be  transferred  when  there 
is  in  existence  another  qualified  and  competent  public  func- 
tionary or  tribunal  which  is  equipped  to  perform  these 
adjudicative  duties. 

(c)  Adjudicative  duties  not  falling  within  (a)  and  (b)  above 
should  remain  with  the  judges  unless  with  respect  to  specific 
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duties  there  are  compelling  reasons  relating  to  the  inability 
of  the  judges  to  handle  their  normal  workload  of  trial  cases, 
which  situation  would  suggest  the  transference  of  a  specific 
duty  to  a  new  or  existing  public  functionary  or  tribunal 
possessing  the  requisite  specialization  or  expertise  on  such 
adjudicative  matters,  (pp.  173-74) 

61.  The  three  guidelines  set  out  in  the  previous  recommendation 
should  be  employed  in  the  future  whenever  legislation  is  drafted 
under  which  adjudicative  duties  are  created  which  might  be  as- 
signed to  the  County  Court  judges,  (p.  175) 

62.  The  County  Courts  Act  should  be  amended  to  provide  that  all 
appeals  arising  out  of  the  exercise  of  County  Court  jurisdiction 
created  under  any  Act  other  than  The  County  Courts  Act,  except 
from  interlocutory  orders  and  decisions  should  lie  to  the  Divi- 
sional Court,  (p.  180) 

63.  The  leave  provisions  should  be  removed  from  section  3  of  The 
Judges'  Orders  Enforcement  Act.  (p.  180) 

64.  Extended  jurisdiction  to  hear  and  deal  with  persona  designata 
matters  should  be  conferred  on  County  Court  judges  under  The 
County  Judges  Act  in  the  same  way  in  which  that  Act  now  con- 
fers extended  jurisdiction  on  the  judges  to  hear  and  deal  with  court 
matters,  (p.  181) 

65.  County  Court  clerks  should  be  assigned  responsibility  for  dealing 
with  the  routine  duties  that  are  now  performed  by  judges  including: 

(a)  Solemnization  of  marriage  under  The  Marriage  Act; 

(b)  Permitting  late  filing  of  a  renewal  statement  under  The  Con- 
ditional Sales  Act; 

(c)  Permitting  late   registration  of  a  mortgage  or  conveyance 
under  The  Bills  of  Sale  and  Chattel  Mortgages  Act; 

(d)  Revision  of  voters'  lists  under  The  Municipal  Franchise  Ex- 
tension Act; 

(e)  Revision  of  voters'  lists  under  The  Voters'  Lists  Act; 

(f )  Revision  of  voters'  lists  under  The  Municipal  Act;  and 

such  other  matters  as  may  appear  to  fall  within  the  same  general 
terms  of  reference,  (pp.  181-82) 

66.  Where  it  is  appropriate  for  an  appeal  to  be  provided  from  the 
decision  of  a  County  Court  clerk,  such  appeal  should  go  to  the 
County  Court,  (p.  182) 

67.  A  policy  should  be  adopted  under  which  County  Court  clerks 
would  be  legally  trained,  (p.  182) 

68.  Where  persons  with  legal  qualifications  are  appointed  as  County 
Court  clerks,  they  should  be  given  extended  responsibilities  with 
jurisdiction  to  deal  with  minor  adjudicative  matters  arising  in  the 
County  Court  in  a  way  that  is  similar  to  the  functions  of  the 
Master  of  the  Supreme  Court  of  Ontario,  (p.  182) 
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69.  The  clerk  of  the  County  Court  should  maintain  a  register  of  all 
committals  for  trial  showing  the  date  of  committal,  indicating 
whether  the  accused  person  elected  to  be  tried  by  a  judge  or  by  a 
court  composed  of  a  judge  and  a  jury,  the  date  upon  which  the 
trial  was  held,  and  for  summary  conviction  appeals,  the  date  upon 
which  the  notice  of  appeal  was  filed  and  the  date  upon  which  the 
appeal  was  heard,  (p.  182) 

70.  The  register  described  in  the  preceding  recommendation  should  be 
open  to  public  inspection  in  the  same  manner  and  on  the  same 
terms  as  are  the  books  of  the  County  Courts  under  the  provisions 
of  The  Judicature  Act.  (p.  183) 

71.  The  jurisdiction  of  the  local  judges  of  the  High  Court  should  be 
expanded  through  changes  to  the  Rules  so  as  to  relieve,  if  not 
eliminate,  the  difficulties  and  expense  encountered  by  litigants  and 
their  solicitors  in  those  trial  centres  outside  Toronto  where  there 
is  not  now  a  Weekly  Court,  subject  to  the  proviso  that  the  precise 
nature  of  the  changes  to  the  Rules  that  should  be  made  in  order  to 
bring  this  about  should  be  left  to  a  body  established  to  undertake 
a  general  revision  thereof,  (pp.  184-85) 

Chapter  6     Motions  in  Court  and  Chambers 

72.  The  Judicature  Act  should  be  amended  to  abolish  the  present  dis- 
tinction between  court  and  chambers,  (p.  212) 

73.  All  motions  or  applications  heard  by  a  judge  should  be  required  to 
be  heard  in  open  court,  except  with  respect  to  a  matter  referred  to 
in  Rule  209  of  the  Rules  of  Practice,  which  should  be  permitted 
to  be  heard  in  the  absence  of  the  public  on  the  fiat  of  the  judge  or 
the  local  judge  in  individual  cases,  (p.  212) 

74.  The  hearing  of  motions  or  applications  by  the  Master  should  be 
open  to  the  public,  except  where  the  Master  or  local  master  hear- 
ing the  motion  gives  his  fiat  in  the  individual  case  with  respect  to 
a  matter  referred  to  in  Rule  209  of  the  Rules  of  Practice  that  it 
be  heard  in  the  absence  of  the  public,  (p.  212) 

75.  The  Rules  of  Practice  should  be  amended  so  that  references  to 
"chambers"  be  changed  in  accordance  with  the  foregoing  recom- 
mendations, (p. 213) 

76.  Appropriate  amendments  should  be  made  either  to  The  Inter- 
pretation Act  or  the  relevant  statutes  to  provide  that  where  power 
is  conferred  on  a  "judge  in  chambers"  it  is  to  be  exercised  in 
accordance  with  these  recommendations,  (p.  213) 

77.  The  Judicature  Act  should  be  amended  to  provide  that  nothing  in 
the  Rules  made  thereunder  should  be  construed  to  deprive  the 
court  of  any  power  it  may  have  apart  from  the  Rules,  either  in- 
herent, statutory  or  otherwise,  to  hear  matters  in  the  absence  of 
the  public,  (p.  212) 

78.  Separate  court  and  chambers  days  in  Toronto  should  be  abolished 
and  replaced  by  a  daily  "Motion  Court".  Weekly  Court  in  Ottawa 
and  London  should  also  be  replaced  by  "Motion  Court",  (p.  213) 
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79.  It  is  suggested  that  gowns  not  be  worn  in  Motion  Court,  (p.  213) 

80.  Notices  of  motion  and  orders  for  all  motions  should  follow  one 
basic  form,  except  that  an  order  made  otherwise  than  in  open 
court  or  at  a  hearing  open  to  the  public  should  expressly  so  state 
under  the  judge's  or  Master's  name  at  the  beginning  of  the  order. 
Where  a  matter  falling  within  Rule  209  is  heard  in  the  absence  of 
the  public  and  the  order  fails  to  so  state,  this  should  be  treated 
as  an  irregularity  and  such  an  order  should  be  subject  to  amend- 
ment in  a  proper  case,  (p.  213) 

81.  A  provision  along  the  lines  of  section  12  of  the  Administration  of 
Justice  Act,  1960  in  force  in  England  respecting  the  publication  of 
information  relating  to  proceedings  before  any  court  sitting  other- 
wise than  in  open  court  should  be  incorporated  into  The  Judicature 
Act.  (p.  214) 

82.  Where  applicable,  the  foregoing  recommendations  should  apply  to 
the  hearing  of  motions  in  the  County  and  District  Courts,  as  well 
as  to  the  hearing  of  motions  in  the  Supreme  Court,  (p.  196) 

Chapter  7     The  Court  of  Appeal 

83.  There  should  be  no  formal  requirement  for  the  Court  to  hold  sit- 
tings outside  Toronto,  (p.  222) 

84.  The  civil  caseload  of  the  Court  of  Appeal  should  be  reduced  by 
empowering  the  Divisional  Court  to  hear: 

(1)  all  appeals  from  judgments  in  uncontested  divorce  cases;  and 

(2)  appeals  from  all  judgments,  orders  or  decisions  made  in  the 
exercise  of  jurisdiction  specifically  conferred  by  section 
14(1)  of  The  County  Courts  Act.  (p.  226) 

85.  The  right  of  an  appellant  in  custody  to  be  present  before  the  Court 
of  Appeal  should  not  be  absolute  but  should  depend  on  whether 
his  presence  will  assist  the  court  in  coming  to  a  proper  conclusion 
in  the  case.  (p.  231) 

86.  All  appeals,  whether  on  a  stated  case  or  otherwise,  which  now  lie 
to  the  Court  of  Appeal  under  The  Summary  Convictions  Act, 
except  for  appeals  on  important  constitutional  questions,  should 
lie  instead  to  the  Divisional  Court,  (p.  232) 

87.  All  summary  conviction  appeals  whether  on  a  stated  case  or  other- 
wise arising  under  the  Criminal  Code  which  at  present  lie  to  the 
Court  of  Appeal  should  lie  instead  to  the  Divisional  Court,  (p.  232) 

88.  All  appeals  from  conviction,  acquittal  and  sentence  in  indictable 
matters  from  Provincial  judges  should  lie  to  the  Divisional  Court 
rather  than  the  Court  of  Appeal,  (p.  234) 

89.  If  our  recommendations  are  adopted,  the  provisions  of  The  Judica- 
ture Act  specifying  that  appeals  to  the  Court  of  Appeal  from  the 
Divisional  Court  may  be  taken  only  with  leave  of  the  Court  of 
Appeal  on  questions  that  are  not  questions  of  fact  alone  should 
remain  unchanged.  Legislation  implementing  these  recommenda- 
tions, however,  should  safeguard  the  rights  that  an  accused  person 
now  has  to  appeal  to  the  Supreme  Court  of  Canada,  (p.  234) 
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90.  An  application  for  directions  should  be  required  in  civil  cases  to 
determine  what  portion  of  the  evidence  and  exhibits  should  be 
reproduced  for  the  purposes  of  appeal.  The  application  should  be 
heard  in  the  first  instance  by  the  Registrar  with  the  right  to  have 
the  decision  reviewed  by  the  Court  of  Appeal,  (p.  236) 

91.  No  change  should  be  made  to  Rule  501  or  Criminal  Appeal  Rule 
20  either  to  permit  written  argument  or  to  fix  any  specific  length 
of  time  to  present  oral  argument,  (p.  238 ) 

92.  Judicial  specialization  is  appropriate  in  the  Court  of  Appeal  only 
in  the  sense  that  the  expertise  of  the  various  members  of  the  Court 
is  considered  by  the  Chief  Justice  in  assigning  them  to  individual 
cases,  (p.  238) 

93.  There  should  be  immediate  authorization  for  the  appointment  of 
one  additional  law  clerk  to  the  Court  and  for  as  many  more  as  the 
Court  may  request  from  time  to  time.  (p.  238 ) 

94.  The  Court  of  Appeal  and  Divisional  Court  should  have  power  to 
order  the  indemnification  as  to  costs  in  proper  cases,  both  civil 
and  criminal  from  a  fund  established  for  that  purpose.  The  fund 
should  not  be  established  by  any  form  of  tax  on  litigants  who 
resort  to  the  courts,  (p.  240) 

Chapter  8     The  Divisional  Court 

95.  During  the  course  of  implementation  of  our  recommendations  for 
increased  jurisdiction,  the  workload  of  the  Divisional  Court  should 
be  kept  under  continuous  review  by  the  Attorney  General's 
Advisory  Committee  on  Court  Administration  with  a  view  to  con- 
sidering whether  a  permanent  court  structured  with  judges  ap- 
pointed thereto,  or  a  court  with  some  judges  specially  appointed 
thereto  and  some  judges  drawn  on  a  rotational  basis  from  the 
High  Court  should  be  set  up.  (p.  246) 

96.  The  Divisional  Court  should  be  specifically  empowered  but  not  re- 
quired to  hold  sittings  in  locations  other  than  those  set  out  in 
section  48  (3)  of  The  Judicature  Act.  (p.  247) 

97.  No  change  should  be  made  with  respect  to  the  provisions  for  leave 
to  appeal  to  the  Court  of  Appeal  from  the  judgments  and  orders 
of  the  Divisional  Court,  (pp.  247-48) 

Chapter  9     Court  Vacations 

98.  The  statutory  provisions  and  the  Rules  of  Practice  concerning 
vacations  as  they  relate  to  the  operation  of  the  Court  of  Appeal, 
the  Divisional  Court,  the  High  Court,  and  the  County  and  District 
Courts  should  be  repealed,  (pp.  264-65) 

99.  Trials  should  not  take  place  during  July  and  August  on  the  same 
basis  as  at  other  times  of  the  year,  but  fixed  court  vacations  should 
no  longer  remain  as  an  inflexible  rule  entrenched  in  the  law. 
(p.  264) 

100.        We  suggest  the  adoption  of  the  following  procedures  for  the  High 
Court  and  the  County  Courts : 
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(a)  The  scheduling  of  criminal  trials  should  take  precedence  over 
the  scheduling  of  civil  trials,  particularly  if  the  accused  is  in 
custody. 

(b)  Where  it  is  not  convenient,  economic  or  efficient  to  hold 
Supreme  Court  or  County  Court  trials  in  a  given  trial  centre, 
then  it  should  be  possible  to  give  civil  litigants  the  right  to  a 
prompt  trial  in  a  neighbouring  trial  centre  where  trials  are 
being  conducted.  Similarly,  an  accused  person  to  be  tried 
before  a  High  Court  or  a  County  Court  judge,  while  entitled 
at  common  law  to  a  trial  in  the  county  where  the  crime  was 
alleged  to  have  been  committed  and  to  have  the  jury  selected 
therefrom,  should  have  the  right  to  apply  to  be  tried  during 
the  summer  months  in  a  neighbouring  trial  centre  when  it 
will  result  in  the  more  prompt  disposition  of  his  case. 

(c)  In  the  smaller  trial  centres,  trials  should  not  be  scheduled  in 
the  Supreme  Court  during  the  same  period  of  time  as  trials 
are  scheduled  in  the  County  and  District  Courts.  However,  it 
may  be  convenient  to  schedule  summer  Assizes  back-to-back 
with  the  General  Sessions  of  the  Peace  so  that  the  jury  em- 
panelling process  need  only  take  place  once. 

(d)  Except  under  emergency  circumstances  no  new  trials  in  the 
Supreme  Court  or  the  County  and  District  Courts  should  be 
scheduled  to  commence  during  the  week  December  25  to 
January  1 .  This  should  not  preclude,  however,  the  completion 
during  that  week  of  trials  commenced  prior  to  Christmas. 

(e)  Criminal  cases  in  the  Supreme  Court  and  County  and  Dis- 
trict Courts  should  be  assigned  trial  dates  in  the  summer  as 
the  circumstances  require  in  the  same  manner  as  at  other 
times  of  the  year.  This  of  course  would  not  preclude  counsel 
from  making  representations  respecting  the  avoidance  of  a 
particular  date  in  July  or  August  because  of  his  own  vacation 
plans  or  those  of  others  involved  in  the  case. 

(f  )  In  civil  cases  in  the  Supreme  Court  and  the  County  and  Dis- 
trict Courts  trials  should  be  held  in  the  months  of  July  and 
August  where  counsel  for  the  parties  consent  or  where  coun- 
sel for  one  of  the  parties  applies  to  the  Court  for  an  order 
that  there  should  be  a  summer  trial. 

In  the  event  that  counsel  for  all  the  parties  agree,  they 
should  communicate  this  fact  to  the  Court  by  the  middle  of 
May,  together  with  an  indication  of  the  approximate  suitable 
dates.  Once  this  communication  was  received  from  counsel 
the  Regional  Director,  in  consultation  with  the  Chief  Justice 
or  Chief  Judge,  would  be  free  to  schedule  the  trial  on  the 
dates  indicated,  or  attempt  to  arrange  alternative  dates. 

We  envisage,  however,  that  there  may  be  cases  where 
some  counsel  refuse  to  agree  to  a  summer  trial  for  reasons 
which  are  unacceptable.  For  example,  some  counsel  may  not 
agree  to  a  summer  trial  purely  for  the  purpose  of  introducing 
unnecessary  delay  into  the  proceedings.  In  such  a  case  we 
think  it  proper  to  allow  counsel  to  apply  to  the  Court  for  a 
hearing  in  the  nature  of  a  pre-trial  conference  in  order  to 
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establish  that  his  case  is  ready  for  trial  and  that  the  objec- 
tions of  counsel  who  do  not  wish  to  go  on  are  not  valid.  Such 
applications  should  be  made  and  heard  during  the  period 
encompassing  the  last  two  weeks  of  May  and  the  early  part 
of  June. 

By  June  15  in  each  year  a  list  of  cases  should  be  pre- 
pared for  hearing  during  the  months  of  July  and  August. 
Cases  should  not  be  entered  on  the  list  except  by  consent  of 
all  parties  or  on  the  order  of  a  judge. 

A  fixed  number  of  judges  should  be  assigned  to  be 
available  to  sit  as  and  where  they  may  be  required  to  dispose 
of  the  cases  entered  for  trial  during  the  months  of  July  and 
August,  (pp.  267-69) 

101.  The  Divisional  Court  should  sit  in  the  months  of  July  and  August 
to  hear  such  cases  within  its  original  and  appellate  jurisdiction  as 
are  made  ready  for  hearing,  (p.  269 ) 

102.  Small  Claims  Courts  and  Surrogate  Courts  should  be  available  12 
months  a  year  except  in  the  smaller  trial  centres  where  it  is  more 
convenient,  economic  and  efficient  to  transfer  trials  to  neighbouring 
trial  centres  during  July  and  August,  (p.  269) 

103.  Provincial  Courts  (Criminal  Division  and  Family  Division)  should 
continue  to  operate  on  a  12  month  a  year  basis,  (p.  269) 

104.  No  changes  should  be  made  with  respect  to  the  convening  of  the 
Court  of  Appeal  in  July  or  August.  However,  in  all  cases  time 
should  run  during  the  months  of  July  and  August  in  all  matters 
relating  to  appeals,  (p.  269) 

105.  We  do  not  recommend  the  curtailment  of  the  usual  vacation 
periods  of  judges  and  court  officials.  Only  the  time  of  the  year  at 
which  vacations  may  be  taken  would  be  affected,  (p.  266) 

Chapter  10     Case  Scheduling  and  Trial  Lists  in  the  High 
Court  and  County  and  District  Courts 

106.  The  relative  age  of  cases  on  the  lists  at  the  various  trial  centres 
should  be  a  major  factor  in  deciding  how  to  deploy  available 
judges  in  the  High  Court,  (p.  278 ) 

107.  Immediate  steps  should  be  taken  to  reduce  the  backlogs  at  certain 
trial  centres  and  in  particular  in  the  non-jury  lists  in  Toronto.  The 
waiting  period  on  trial  lists  should  be  reduced  to  six  months 
maximum  by  January  1,  1975.  Efforts  should  be  made  to  further 
reduce  this  period  to  three  months,  (pp.  277,  279) 

108.  If  the  90  day  goal  in  criminal  cases  cannot  be  met  by  the  holding 
of  special  sittings  in  the  High  Court,  provision  should  be  made  for 
the  transfer  of  criminal  cases  to  nearby  trial  centres,  on  the  con- 
sent of  the  accused,  (p.  279) 

109.  In  scheduling  cases,  greater  emphasis  should  be  placed  on  con- 
venience to  lawyers,  witnesses  and  litigants,  (p.  282) 

110.  At  the  time  a  case  is  set  down  for  trial,  counsel  should  be  required 
to  provide  those  responsible  for  case  scheduling  with  the  number 
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of  witnesses  to  be  called  and  an  estimate  of  the  length  of  time 
required  for  the  hearing  of  the  case.  (p.  282) 

111.  Projections  of  settlement  and  adjournment  rates  in  the  courts 
should  be  developed,  (p.  282) 

112.  Counsel  should  be  required  to  inform  the  court  by  telephone  im- 
mediately on  the  settlement  or  likely  settlement  of  any  case  on  the 
ready  list,  and  to  inform  the  court  as  soon  as  possible  of  his  inten- 
tion to  request  an  adjournment,  (p.  282) 

113.  A  system  of  fixed  trial  dates  such  as  that  operating  in  the  Queen's 
Bench  Division  of  the  High  Court  in  London,  England  should  be 
introduced  at  least  on  an  experimental  basis,  for  civil  non-jury 
cases  in  the  High  Court  in  Toronto,  (pp.  288-89) 

114.  A  daily  cause  list  for  the  following  day  of  the  sittings  should  be 
drawn  up  for  each  day  of  the  sittings  of  the  High  Court  outside 
Toronto,  (p.  291) 

115.  In  sittings  of  the  High  Court  outside  Toronto  the  control  of  the 
trial  lists  should  be  left  in  the  hands  of  the  local  registrar  under 
the  supervision  of  the  Regional  Director  of  Court  Administration 
in  the  region  in  which  the  sittings  are  held  and  judicial  interven- 
tion should  be  kept  to  a  minimum,  (p.  291 ) 

116.  The  Provincial  Director  of  Court  Administration  should  conduct 
studies  regarding  the  handling  of  trial  lists  outside  Toronto  with  a 
view  to  making  innovations  or  to  standardizing  practices  if  this  is 
thought  to  be  desirable,  (p.  291 ) 

117.  The  High  Court  should  keep  an  up-to-date  register  of  all  criminal 
cases  committed  for  trial  in  that  Court  showing  the  date  of  arrest, 
the  date  of  committal  for  trial  and  the  date  of  the  trial,  (p.  292) 

118.  The  criminal  assignment  court  in  the  County  Court  of  the  Judicial 
District  of  York  should  be  continued,  (p.  294) 

119.  Consideration  should  be  given  to  adopting  for  civil  non-jury  cases 
in  the  County  Court  in  the  Judicial  District  of  York  the  fixed  trial 
date  system  recommended  for  the  High  Court  in  the  Judicial  Dis- 
trict of  York,  (p.  294) 

120.  The  utility  of  "court  sittings"  for  the  hearing  of  civil  non-jury  cases 
in  the  County  and  District  Courts  should  be  reviewed,  (p.  294) 

121.  The  Provincial  Director  of  Court  Administration,  working  closely 
with  the  Chief  Judge,  senior  judges  and  the  members  of  the  local 
bar,  should  carry  out  a  full  study  of  scheduling  of  cases  coming 
before  County  Court  judges  (whether  exercising  jurisdiction  as 
persona  designata,  of  the  Court,  as  local  judges  of  the  Supreme 
Court,  Surrogate  Court  judges  or  Small  Claims  Court  judges)  with 
a  view  to  proposing  and  implementing  whatever  changes  are  neces- 
sary and  developing  uniformity  of  practices  and  procedures  if  desir- 
able, (p.  295) 
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Chapter  1 1     The  Jury  in  Civil  Cases 

122.  Civil  juries  should  be  abolished  except  in  the  case  of  actions  for 
libel,  slander,  malicious  arrest,  malicious  prosecution  and  false 
imprisonment,  (p.  348) 

Chapter  1 2     The  Grand  Jury 

123.  The  grand  jury  should  be  abolished  in  Ontario,  (pp.  360-61 ) 

124.  Provision  should  be  made  for  the  review  of  the  sufficiency  of 
evidence  to  commit  on  an  application  for  certiorari  without  the 
accused's  being  obliged  to  surrender  himself  into  custody,  (p.  359) 

125.  Provision  should  be  made  for  a  body  to  be  chosen  twice  a  year  as 
the  grand  jury  is  now  chosen,  with  power  to  inspect  institutions  in 
the  receipt  of  public  money  and  to  report  the  result  of  their  inspec- 
tions to  the  judge  sitting  in  the  Assizes,  (p.  360) 

126.  The  sheriff  should  replace  the  grand  jury  as  an  instrument  of  gaol 
delivery.  He  should  report  fully  on  all  persons  in  custody  awaiting 
trial.  His  report  should  be  made  in  open  court  at  the  opening  of 
each  court  sittings  in  the  judicial  district  with  jurisdiction  to  try 
criminal  cases  with  a  jury.  (p.  360) 

Chapter  13     Family  Courts 

127.  For  our  recommendations  for  the  Family  Court  see  our  Report  on 
Family  Courts. 


PART  II 

Chapter  1     Provincial  Courts  (Criminal  Division) 
Preliminary  Matters 

Structure  of  the  Provincial  Courts  (Criminal  Division) 

128.  The  Provincial  Courts  (Criminal  Division)  of  the  various  counties 
and  districts  should  be  reconstituted  as  a  single  court  of  record  for 
the  Province  as  a  whole  with  a  branch  in  each  of  the  counties  and 
districts,  (p.  8) 

Provincial  Judges 

129.  The  Provincial  Courts  Act  should  be  amended  so  as  to  restrict 
eligibility  for  future  appointments  to  the  office  of  Provincial  judge 
to  those  persons  who  are  or  have  been  members  of  the  bar  of  one 
of  the  provinces  of  Canada  for  at  least  five  years,  (p.  9) 

130.  The  Provincial  Courts  Act  should  be  amended  so  as  to  provide  as 
a  condition  precedent  to  the  making  of  any  appointment  to  the 
office  of  Provincial  judge  that  the  Attorney  General  request  and 
receive  a  report  from  the  Judicial  Council,  (p.  9) 

131.  The  Chief  Judge  of  the  Provincial  Courts  (Criminal  Division)  should 
consider  assigning  newly  appointed  judges  to  sit  for  a  certain  period 
of  time  as  observers  in  one  or  more  courts  presided  over  by  experi- 
enced judges,  (pp.  9, 10) 

132.  Persons  actively  engaged  in  the  practice  of  law  should  not  be 
allowed  to  sit  as  Provincial  judges  on  a  part-time  basis,  (p.  10) 

133.  A  "pool"  of  retired  Provincial  judges  should  be  built  up,  with 
representation  from  as  many  regions  of  the  Province  as  possible, 
from  which  ad  hoc  appointments  of  part-time  judges  on  a  per  diem 
basis  can  be  made  when  extra  judicial  personnel  are  required  due 
to  illnesses  or  other  emergencies,  (p.  10) 

134.  The  present  salary  levels  for  Provincial  judges  are  too  low.  They 
should  be  raised  so  as  to  reflect  more  adequately  the  work  which 
Provincial  judges  must  perform  and  to  encourage  a  larger  number 
of  well-qualified  persons  into  seeking  the  office,  (p.  11) 

135.  The  salary  levels  for  Provincial  judges  should  be  fixed  by  statute, 
(p.  12) 
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136.  Salary  ranges  for  Provincial  judges  should  be  eliminated,  with  all 
Provincial  judges  receiving  the  same  salary,  except  for  the  Chief 
Judge  and  the  senior  judges,  (p.  12) 

137.  Provincial  judges  should  be  exempt  from  the  length  of  service 
requirements  for  sick  leave  applicable  to  civil  servants  and  there 
should  be  no  limitation  on  the  number  of  days  a  judge  may  be 
absent  owing  to  illness,  such  absence  being  properly  documented, 
(p.  13) 

138.  Pension  and  disability  benefits  for  Provincial  judges  and  their 
dependants  should  be  provided  by  statute  on  a  non-contributory 
basis,  in  a  manner  similar  to  that  for  federally  appointed  judges, 
(p.  13) 

139.  The  provisions  laying  down  pension  benefits  for  Provincial  judges 
should  not  contain  restrictions  based  upon  payments  received  for 
sitting  on  a  per  diem  basis,  (p.  13) 

140.  All  Provincial  judges  should  receive  one  month's  annual  vacation, 
(p.  13) 

141.  Consideration  should  be  given  to  the  granting  of  a  period  of 
leave  for  Provincial  judges  every  five  years,  on  the  approval  by  the 
Chief  Judge  of  a  proposed  programme  of  study  or  research,  (p.  14) 

142.  The  Marriage  Act  should  be  amended  so  as  to  relieve  Provincial 
judges  of  their  duties  with  respect  to  the  solemnization  of  mar- 
riage, (p.  15) 

143.  The  Master  and  Servant  Act  should  be  reconsidered  and  amended 
so  that  the  jurisdiction  granted  under  the  Act  with  respect  to  direct- 
ing the  payment  of  wages  is  transferred  from  Provincial  judges  to 
the  Small  Claims  Courts  or  Small  Claims  Court  judges,  (p.  15) 

144.  Section  12(2)  of  The  Provincial  Courts  Act,  which  permits  a  judge 
with  the  previous  consent  of  the  Attorney  General  to  act  as  arbitra- 
tor, conciliator  or  member  of  a  police  commission,  should  be  re- 
pealed and  judges  of  the  Provincial  Courts  (Criminal  Division) 
should  be  specifically  prohibited  from  so  acting,  (p.  16) 

Justices  of  the  Peace 

145.  A  complement  of  justices  of  the  peace  should  be  appointed  for 
each  of  the  counties  and  districts  in  Ontario,  with  the  number  of 
justices  of  the  peace  to  be  appointed  to  each  county  and  district 
being  set  by  regulation,  (p.  17) 

146.  Justices  of  the  peace  should  not  be  permitted  to  exercise  their 
powers  outside  the  county  or  district  to  which  they  are  appointed, 
(p.  17) 
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147.  There  should  be  close  supervision  and  control  over  justices  of  the 
peace  by  Provincial  judges,  with  ultimate  responsibility  for  super- 
vision and  control  being  exercised  by  the  Chief  Judge  of  the 
Provincial  Courts  (Criminal  Division),  (p.  17) 

148.  Section  6  of  The  Justices  of  the  Peace  Act  should  be  replaced  by  a 
provision  requiring  a  justice  of  the  peace  to  exercise  such  duties 
conferred  upon  him  by  federal  or  provincial  legislation  as  may  be 
assigned  to  him  by  a  Provincial  judge,  (p.  18) 

149.  The  power  given  to  Crown  attorneys  under  The  Crown  Attorneys 
Act  to  "advise  justices  of  the  peace  with  respect  to  offences  against 
the  laws  in  force  in  Ontario"  should  be  conferred  on  Provincial 
judges  as  part  of  their  general  supervision  over  justices  of  the 
peace  in  their  county  or  district,  (p.  18) 

150.  Court  clerks  should  not  be  allowed  to  sit  in  court  as  justices  of 
the  peace  to  conduct  trials  after  a  full  day's  work  carrying  out 
other  duties,  (p.  18) 

151.  Justices  of  the  peace  should  be  appointed  generally  on  a  full-time 
basis.  In  remote  areas,  where  the  appointment  of  full-time  justices 
of  the  peace  may  not  be  warranted,  suitable  government  officials 
should  be  appointed  to  act  as  justices  of  the  peace  on  a  part-time 
basis,  (p.  18) 

152.  Section  8  of  The  Justices  of  the  Peace  Act,  which  provides  for  pay- 
ment of  fees  or  allowances  to  justices  of  the  peace,  should  be  re- 
pealed and  justices  of  the  peace  should  be  paid  on  a  salary  basis 
only.  The  salary  should  be  commensurate  with  the  duties  required 
of  the  office,  (pp.  18,19) 

153.  A  provision  should  be  enacted  in  The  Justices  of  the  Peace  Act 
prohibiting  the  exercise  of  any  of  the  powers  of  justice  of  the 
peace  except  by  a  justice  of  the  peace  receiving  a  salary  as  such, 
(p.  19) 

154.  Section  2(2)  of  The  Justices  of  the  Peace  Act,  which  provides  that 
a  person  other  than  a  barrister  cannot  be  appointed  as  a  justice  of 
the  peace  unless  he  has  been  examined  and  certified  by  a  County 
Court  judge,  should  be  repealed,  (p.  19) 

155.  A  Justices  of  the  Peace  Council  should  be  established,  to  be  com- 
posed of  the  Chief  Judge  of  the  Provincial  Courts  (Criminal  Divi- 
sion), one  additional  Provincial  judge,  one  justice  of  the  peace  and 
two  other  persons  appointed  by  the  Lieutenant  Governor  in 
Council.  The  functions  of  the  Council  would  be  to  consider  the 
proposed  appointments  of  justices  of  the  peace  and  to  report  there- 
on to  the  Attorney  General,  to  receive  complaints  respecting  the 
misbehaviour  of  or  neglect  of  duty  by  justices  of  the  peace  and  to 
take  appropriate  action  with  respect  to  the  investigations  thereof, 
(p.  19) 
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156.  The  Attorney  General  should  be  required  to  request  and  receive  a 
report  from  the  Justices  of  the  Peace  Council  prior  to  making 
appointments  to  the  office  of  justice  of  the  peace,  (p.  19) 

157.  The  present  educational  programmes  for  justices  of  the  peace 
should  be  expanded,  and  basic  training  should  be  provided  in  such 
matters  as  statutory  interpretation  and  the  admissibility  of  evidence 
in  order  that  justices  of  the  peace  may  discharge  properly  the 
judicial  duties  imposed  upon  them.  Responsibility  for  developing 
educational  and  training  programmes  should  rest  with  the  Chief 
Judge  of  the  Provincial  Courts  (Criminal  Division),  (p.  20) 

The  Chief  Judge  and  Senior  Judges 

158.  The  Provincial  Courts  Act  should  be  amended  to  state  more  ex- 
plicitly the  authority  and  duties  of  the  Chief  Judge  and  senior 
judges.  Such  duties  should  be  specified  in  the  Act  itself  rather  than 
in  the  regulations  made  pursuant  thereto,  (p.  21 ) 

159.  Among  the  duties  envisaged  for  the  Chief  Judge,  apart  from  that 
of  participating  in  the  adjudicative  processes  of  his  courts,  would 
be  the  following: 

(1)  assigning  Provincial  judges  throughout  the  Province  and  ar- 
ranging sittings; 

(2)  exercising  general  supervision  and  control  over  Provincial 
judges  and  justices  of  the  peace; 

(3)  developing  and  supervising  educational  and  study  programmes 
for  Provincial  judges  and  justices  of  the  peace; 

(4)  establishing  guidelines  on  policy  matters  related  to  practice 
and  procedure  with  a  view  to  encouraging  uniformity  of  judi- 
cial practice;  and 

(5)  drawing  to  the  attention  of  the  Attorney  General  imminent 
retirements  or  resignations  of  judicial  personnel,  as  well  as 
vacancies  which  have  not  been  rilled,  (p.  22) 

160.  The  Chief  Judge  should  be  given  a  highly  qualified  executive  assist- 
ant to  assist  him  in  the  carrying  out  of  his  administrative  responsi- 
bilities, (p.  22) 

161.  The  senior  judges  should  be  required  by  statute  to  carry  out  within 
their  respective  regions,  under  the  direction  and  supervision  of  the 
Chief  Judge,  such  duties  as  may  be  assigned  to  them  by  the  Chief 
Judge,  (p.  22) 

162.  Judges  should  be  designated  as  senior  judges  for  a  three  year  term, 
subject  to  reappointment,  and  the  Attorney  General  should  be 
required  to  consult  with  the  Chief  Judge  prior  to  making  any  such 
appointments,  (p.  22) 
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Places  of  Sittings 


163.  The  present  organization  of  the  sittings  of  the  Provincial  Courts 
(Criminal  Division)  should  be  reconsidered  by  the  Chief  Judge  in 
consultation  with  the  Provincial  Director  of  Court  Administration 
and  the  Regional  Directors  of  Court  Administration,  in  the  light 
of  changes  in  such  conditions  as  transportation  facilities  and  court 
workloads.  The  organization  of  the  sittings  should  be  continually 
reviewed,  (pp.  23,  24) 

164.  In  outlying  areas,  sittings  should  be  scheduled  more  on  an  ad  hoc 
basis  as  the  volume  of  cases  requires,  with  reliance  also  being 
placed  on  the  use  of  part-time  judges  on  a  per  diem  basis  where 
the  use  of  full-time  judges  would  result  in  a  disruption  of  case 
scheduling  in  other  areas.  Justices  of  the  peace  could  also  be  assign- 
ed small  "circuits"  within  the  county  or  district  to  deal  locally  with 
matters  within  their  jurisdiction,  in  order  to  lessen  the  amount  of 
time  spent  travelling  by  Provincial  judges,  (p.  24) 

A  dministr alive  Personnel 

165.  Administrators  or  court  clerks  operating  at  the  local  level  should 
be  referred  to  as  "administrative  clerks",  (p.  24) 

166.  No  person  should  be  appointed  as  administrative  clerk  to  a  centre 
having  a  population  exceeding  100,000  persons  who  does  not  have 
qualifications  at  least  equal  to  those  of  a  person  at  the  level  of 
Executive  Officer  1.  (p.  25) 

Physical  Facilities 

167.  Courtrooms  and  court  facilities  should  be  such  as  to  permit  the 
administration  of  justice  with  the  degree  of  dignity  necessary  to 
encourage  respect  for  the  law.  (p.  26) 

Role  of  Police  Officers  in  Court 

168.  Police  officers  should  be  removed  from  their  present  role  as  court 
officers  and  appropriately  trained  civilian  personnel  should  be 
added  to  the  court  staff  for  such  purposes  as  maintaining  security 
and  serving  as  ushers.  Police  officers  should  also  be  removed  from 
their  present  role  with  respect  to  case  scheduling,  (p.  27 ) 

169.  Responsibility  for  transporting  prisoners  between  correctional  insti- 
tutions and  the  courts  should  be  placed  clearly  in  the  hands  of  the 
staff  of  the  correctional  institutions,  (p.  27) 

Witnesses 

170.  The  daily  allowances  for  witness  fees,  together  with  the  related 
travel  and  living  expenses,  should  be  increased  so  as  to  lessen  the 
financial  losses  suffered  by  those  persons  required  to  attend  as  wit- 
nesses and  to  reflect  properly  their  important  role  in  the  administra- 
tion of  justice,  (p.  28) 
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A  dministration:  Criminal  Offences 

Systems  of  Administration  in  Ontario  Generally 

111.  Systems  of  administration  at  the  local  level  in  the  Provincial  Courts 
(Criminal  Division)  outside  Metropolitan  Toronto  should  be  for- 
malized locally,  with  each  locality  where  the  Provincial  Court  sits 
committing  its  system  for  disposing  of  cases  to  writing.  The  Crown, 
defence  counsel  and  the  administrative  clerk  should  be  consulted 
with  respect  to  introducing  modifications.  A  description  of  the 
system  should  be  posted  at  the  local  courthouse  and  distributed  to 
members  of  the  local  bar.  This  process  of  formalizing  systems  of 
administration  should  start  immediately,  (pp.  36,  37) 

172.  The  responsibility  for  reviewing  and  further  developing  systems  of 
administration  should  rest  with  the  Regional  Directors  of  Court 
Administration,  in  consultation  with  the  Chief  Judge  and  senior 
judges,  (p.  37) 

Metropolitan  Toronto 

173.  The  administration  of  justice  in  the  Provincial  Courts  (Criminal 
Division)  in  Metropolitan  Toronto  should  be  decentralized,  with 
the  daily  volume  of  cases  being  broken  down  and  dealt  with  by  a 
number  of  separate  and  independent  administrative  systems,  each 
located  in  a  separate  decentralized  courthouse  with  a  complete 
establishment  of  judicial,  court  and  Crown  personnel  assigned  on 
a  long-term  basis  (including  an  administrative  clerk  responsible 
for  the  scheduling  of  cases  on  a  day-to-day  basis) .  (p.  42) 

174.  The  degree  of  decentralization  should  be  based  upon  the  concept  of 
the  optimum  number  of  cases  that  can  be  handled  by  a  single  unit 
on  a  regular  basis  under  close  judicial  and  administrative  control. 
The  volume  of  cases  should  be  low  enough  to  enable  the  cases  to 
be  dealt  with  in  the  first  instance  in  one  remand  court,  subject  to 
personal  supervision  by  the  administrative  clerk  without  a  high 
degree  of  delegation  or  division  of  responsibility,  (pp.  42,  43) 

175.  At  least  three  decentralized  courthouses  should  be  built  in  Metro- 
politan Toronto  as  soon  as  possible,  with  more  being  built  as 
future  circumstances  warrant,  (p.  45) 

176.  Consideration  should  be  given  to  establishing  a  first  appearance 
court  sitting  on  a  continual  basis  in  the  proposed  decentralized 
courthouses,  (p.  44) 

177.  The  Law  Society  of  Upper  Canada  and  the  Government  of  Ontario 
should  review  the  existing  situation  with  respect  to  the  granting 
of  legal  aid  certificates  with  a  view  to  ascertaining  how  such  cer- 
tificates may  be  obtained  more  expeditiously  and  whether  to  this 
end,  a  branch  of  the  Legal  Aid  Office  should  be  situated  in  each 
of  the  decentralized  courthouses,  (p.  45 ) 
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178.  The  new  courthouses  should  have  proper  facilities  for  holding 
prisoners,  (p.  45) 

179.  Until  such  time  as  courthouses  can  be  built  in  accordance  with 
the  foregoing  requirements,  consideration  should  be  given  to  leasing 
buildings  to  serve  as  courthouses,  (p.  46) 

180.  "Old  City  Hall"  should  not  continue  to  be  used  to  house  the  Pro- 
vincial Courts  (Criminal  Division)  in  Metropolitan  Toronto  for 
any  longer  than  is  absolutely  necessary,  (p.  46) 

181.  A  senior  judge  should  be  appointed  immediately  for  the  region 
which  includes  Metropolitan  Toronto,  (p.  47) 

182.  Insofar  as  "Old  City  Hall"  continues  to  serve  as  a  courthouse 
in  Metropolitan  Toronto  prior  to  implementation  of  our  proposals 
with  respect  to  decentralization,  an  administrative  clerk  should  be 
appointed  immediately  at  "Old  City  Hall"  to  be  responsible  for  the 
day-to-day  scheduling  of  cases,  (p.  47) 

183.  Four  extra  Crown  attorneys  should  be  assigned  immediately  to 
"Old  City  Hall",  (p.  48) 

184.  The  four  Provincial  judge  vacancies  in  Metropolitan  Toronto 
should  be  filled  immediately,  (p.  48) 

185.  The  regular  establishment  of  judges  in  Metropolitan  Toronto  should 
not  be  drawn  upon  in  order  to  meet  the  needs  of  other  areas,  (p.  48) 

186.  In  order  to  establish  the  expectation  of  all  parties  concerned  that 
trials  will  proceed  on  the  date  set  and  to  lessen  delays,  an  attempt 
should  be  made  to  demarcate  more  clearly  the  remand  courts  from 
the  trial  courts  at  "Old  City  Hall",  (p.  49) 

187.  Where  circumstances  warrant,  trials  should  be  fixed  for  half -days 
or  scheduled  by  the  hour.  (p.  50) 

188.  Judges  should  be  assigned  to  remand  courts  on  a  one  day  per  week 
basis  rather  than  for  five  days  per  week  for  one  month  at  a  time. 
(p.51) 

189.  Cases  should  be  remanded  for  periods  of  seven  days  or  multiples 
of  seven  days  in  order  to  provide  for  some  continuity  between  in- 
dividual judges  and  particular  cases,  (p.  52) 

190.  Where  "specialty"  courts  are  established  judges  should  also  be 
assigned  to  them  on  a  one  day  per  week  basis,  (p.  52) 

191.  Certain  steps  should  be  followed  before  a  case  is  forced  on  to  trial, 
such  as  the  court  warning  the  accused  of  the  consequences  of  not 
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being  represented  by  counsel  and  ordering  that  the  proceedings 
should  be  recorded  by  the  court  reporter  and  a  transcript  made 
available  to  the  trial  judge  as  required,  (p.  54) 

192.  Remand  courts  should  commence  prior  to  the  regular  court  times, 
in  order  to  lessen  court  scheduling  conflicts  for  counsel,  (p.  55) 

193.  The  Law  Society  Act  should  be  amended  so  as  to  render  the  failure 
of  counsel  without  lawful  excuse  to  appear  as  scheduled  a  provin- 
cial offence.  Such  counsel  should  also  be  reported  to  the  Law 
Society  of  Upper  Canada  for  possible  disciplinary  action,  (p.  56) 

194.  Trial  judges  should  take  the  same  strict  attitude  with  the  Crown 
as  with  defence  counsel  with  respect  to  proceeding  at  the  time  and 
on  the  date  scheduled,  (p.  57) 

195.  The  system  of  scheduling  cases  should  be  such  as  to  discourage 
counsel  from  seeking  remands  in  order  to  avoid  a  particular  judge, 
(pp.  57,  58) 


Administration:  Provincial  Offences 

196.  A  greater  degree  of  separation  than  exists  at  the  present  time  should 
be  effected,  for  purposes  of  disposition,  between  the  more  serious 
and  the  less  serious  types  of  provincial  offences,  (p.  63 ) 

197.  Those  provincial  offences  which  carry  with  them  more  serious 
penalties  should  not  be  assigned  by  Provincial  judges  for  disposition 
by  justices  of  the  peace  but  should,  so  far  as  is  practicable,  be  dealt 
with  by  Provincial  judges  under  the  same  procedure  as  that  pro- 
vided for  criminal  summary  conviction  offences,  and  subject  to  the 
recommendations  put  forward  with  respect  to  the  administration  of 
criminal  offences,  (p.  64) 

198.  Police  officers  should  be  removed  from  their  role  as  prosecutors  of 
provincial  offences  and  should  be  replaced  by  law  clerks,  retired 
police  officers  or  students-at-law  under  the  supervision  and  direc- 
tion of  the  Crown  attorney,  (p.  64) 

199.  Statutory  provisions  such  as  those  contained  in  The  Liquor  Control 
Act  and  The  Liquor  Licence  Act  requiring  prosecutions  under  a 
particular  statute  to  take  place  before  two  or  more  justices  of  the 
peace  where  a  Provincial  judge  is  not  available  should  be  changed 
to  permit  prosecutions  to  be  conducted  before  a  Provincial  judge 
or  a  single  justice  of  the  peace,  (p.  65 ) 

200.  The  entire  range  of  applicable  procedural  provisions  should  be 
examined,  with  respect  to  the  disposition  of  the  less  serious  provin- 
cial offences,  with  a  view  to  simplifying  them  and  removing  the 
anomalies  and  inconsistencies  contained  therein,  (p.  65 ) 
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201.  A  separate  procedure  for  the  disposition  of  "infractions",  namely 
municipal  parking  by-law  violations  and  certain  minor  offences 
under  The  Highway  Traffic  Act,  should  be  established.  This  pro- 
cedure, details  of  which  are  set  out  in  the  text,  would  involve  a 
ticket  specifying  the  fine  to  be  paid,  an  informal  hearing  by  a 
justice  of  the  peace  in  the  absence  of  a  prosecutor  or  police  wit- 
nesses held  pursuant  to  a  "notice  of  infraction"  sent  by  prepaid 
registered  post  upon  the  failure  to  pay  the  fine  specified  on  the 
ticket,  and  the  collection  of  fines  through  the  administration  of 
motor  vehicle  permits  and  drivers'  licences,  (p.  66) 


Chapter  2     Office  of  the  Crown  Attorney 

Functions  and  Duties 

202.  Provincial  judges,  not  Crown  attorneys  should  be  charged  with  the 
responsibility  to  advise  justices  of  the  peace  with  respect  to  the 
performance  of  their  judicial  duties,  (p.  88) 

203.  Crown  attorneys  should  continue  to  be  appointed  for  each  county 
or  district,  (p.  88) 

204.  The  office  of  clerk  of  the  peace  should  be  abolished  and  most  of 
the  duties  required  to  be  performed  by  the  holders  of  the  office 
should  be  imposed  on  the  clerk  of  the  County  Court.  Under  par- 
ticular statutes  where  the  nature  of  the  subject  matter  makes  it 
appropriate  for  the  clerk  or  registrar  of  another  court  to  perform 
certain  duties,  the  duties  should  be  specifically  imposed  on  such 
other  officer.  Crown  attorneys  should  cease  to  be  ex  officio  clerks 
of  the  peace,  (p.  94) 

205.  Other  duties  of  Crown  attorneys  which  are  of  an  essentially  admin- 
istrative or  clerical  nature  might  be  transferred  to  other  officials. 
Examples  are  the  employment  of  interpreters  under  The  Adminis- 
tration of  Justice  Act  and  the  authorization  for  the  payment  of 
additional  witness  fees  under  The  Crown  Witnesses  Act.  (p.  94) 

206.  Crown  attorneys  should  not  be  required  by  statute  to  act  as  pro 
tempore  local  registrar,  County  Court  clerk,  surrogate  registrar  or 
sheriff  when  those  offices  become  vacant,  (p.  94) 

Status 

207.  The  provisions  of  The  Public  Officers'  Fees  Act  and  The  Crown 
Attorneys  Act  as  they  relate  to  the  appointment  of  Crown  attorneys 
on  a  fee  basis  should  be  repealed,  (p.  95 ) 

208.  The  Crown  Attorneys  Act  should  be  amended  to  provide  for  appro- 
priate specifications  for  the  appointment  and  advancement  of 
Crown  attorneys  in  the  public  service,  (p.  99) 
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209.  All  the  provisions  of  The  Public  Service  Act  should  be  reviewed 
and  only  those  which  are  appropriate  to  govern  the  conditions  of 
employment  of  Crown  attorneys  should  be  retained  to  supplement 
The  Crown  Attorneys  Act.  (p.  100) 

Assignment  of  Personnel 

210.  There  should  be  continuing  flexibility  in  setting  the  complement  of 
Crown  attorneys.  Guidelines  for  staff  requirements  are  useful  but 
should  not  be  regarded  as  rigid  rules  excluding  the  consideration 
of  individual  differences,  (p.  104) 

211.  A  new  approach  should  be  taken  to  the  use  of  part-time  assistant 
Crown  attorneys.  Permanent  assistant  Crown  attorneys  should  be 
appointed  without  delay  to  those  counties  and  districts  where  the 
workload,  both  in  and  out  of  court,  so  warrants,  (p.  107) 

212.  Part-time  appointments  should  be  kept  to  a  minimum  and  the 
appointees  called  on  to  act  only  in  unusual  circumstances.  It  should 
be  made  clear  that  it  is  improper  for  a  part-time  appointee  when 
acting  in  that  capacity  to  engage  in  the  defence  of  criminal  cases 
and  to  act  at  any  time  directly  or  indirectly  in  a  civil  case  arising 
out  of  the  same  incident  as  any  criminal  case  in  which  he  acted  or 
gave  advice  in  his  capacity  as  part-time  assistant  Crown  attorney, 
(p.  107) 

213.  Police  officers  should  be  relieved  of  prosecutorial  duties  in  the 
courts,  (p.  108) 

214.  They  should  be  replaced  by  law  clerks,  retired  police  officers  or 
students-at-law  all  under  the  supervision  and  direction  of  the  Crown 
attorney,  (p.  109) 

Instruction  Briefs  and  Disclosure 

215.  The  Provincial  Director  of  Court  Administration  should  take  im- 
mediate steps  to  develop  systems  for  ensuring  that  Crown  attorneys 
receive  from  the  police  adequate  information  well  in  advance  to 
permit  preparation  for  trial,  (p.  110) 

216.  An  instructing  Crown  attorney  should  be  appointed  to  be  located 
at  "Old  City  Hall",  Toronto,  to  be  responsible  for  the  establish- 
ment and  maintenance  of  the  information  flow  between  police  and 
Crown  attorneys  with  respect  to  cases  in  this  Court,  and  under  the 
direction  of  the  Crown  Attorney  and  Deputy  Crown  Attorney,  for 
the  assignment  of  assistant  Crown  attorneys  to  the  courts,  (pp.  113- 
14) 

217.  The  instructing  Crown  attorney  should  have  adequate  secretarial 
and  clerical  staff  and  should  have  at  least  three  other  assistant 
Crown  attorneys  assigned  to  assist  him.  (p.  114) 

218.  The  Crown  attorney  for  each  county  and  district,  and  the  instructing 
Crown  attorney  at  "Old  City  Hall"  in  Toronto  under  the  supervi- 
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sion  and  direction  of  the  Crown  Attorney  for  the  Judicial  District  of 
York,  should  develop  and  supervise  systems  of  disclosure  to  defence 
counsel,  (p.  114) 

219.  We  recommend  for  consideration  the  adoption  of  the  trial  coordina- 
tor system  for  the  County  Court  Judges'  Criminal  Courts  and  Gen- 
eral Sessions  of  the  Peace  in  large  urban  centres  outside  the  Judicial 
District  of  York.  (p.  115) 

Education  and  Training  of  Crown  Attorneys 

220.  The  facilities  of  the  Crown  Attorneys'  School  should  be  extended 
to  afford  expanded  courses  of  longer  duration.  It  should  receive 
the  financial  support  necessary  to  encourage  extensive  study  and 
research,  (p.  119) 

Plea  Negotiation 

221.  The  following  guidelines  should  be  laid  down  for  prosecutors  in 
plea  negotiations: 

(a)  Expediency  should  not  be  a  consideration  or  a  motive.  The 
problems  arising  out  of  the  burden  of  heavy  caseloads  must  be 
solved  by  means  other  than  negotiated  pleas  of  guilty  whether 
related  to  sentence  or  otherwise. 

(b)  The  prosecutor  should  do  nothing  to  induce  or  compel  a 
plea  of  guilty  to  a  reduced  number  of  charges  or  a  lesser  or 
included  offence. 

(c)  The  prosecutor  should  permit  to  be  maintained  only  those 
charges  on  which  he  intends  to  proceed  to  trial. 

(d)  The  prosecutor  should  not  agree  to  the  acceptance  of  a  plea 
of  guilty  to  an  offence  that  the  evidence  in  his  possession  does 
not  support. 

(e)  The  prosecutor  should  not  agree  to  the  acceptance  of  a  plea 
of  guilty  to  a  charge  that  cannot  be  prosecuted  because  it  is 
barred  bv  statutorv  limitation  or  otherwise. 


oi  guilty  10  a  cnarge  mat  cannot  oe  pros 
barred  by  statutory  limitation  or  otherwise. 


(f)  In  all  discussions  with  defence  counsel  the  prosecutor  must 
maintain  his  freedom  to  do  his  duty  as  he  sees  fit.  Nothing 
should  be  said  or  done  to  fetter  the  freedom  of  the  prosecutor 
and  the  defence  counsel. 

(g)  The  prosecutor  may  state  to  defence  counsel  the  views  he  may 
give,  if  asked  by  the  presiding  judge  to  comment  on  the  matter 
of  sentence.  No  undertaking  should  be  given  relating  to  the 
term  of  sentence  by  the  prosecutor.  He  may  draw  the  atten- 
tion of  the  presiding  judge  to  any  mitigating  or  aggravating 
circumstances  that  may  appear  to  him  and  what  the  appro- 
priate form  of  sentence  might  be,  but  it  should  be  made  clear 
that  the  matter  of  sentence  is  strictly  for  the  judge  and  that 
any  statement  that  is  made  cannot  bind  the  Attorney  General 
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in  the  exercise  of  his  discretion  whether  to  appeal  against  the 
sentence  or  not. 

(h)  There  should  be  no  attempt  to  reduce  the  gravity  of  the  evi- 
dence to  suit  the  reduced  charge. 

(i)  The  prosecutor  should  always  consider  himself  as  agent  of  the 
Attorney  General.  The  ultimate  responsibility  for  disposition 
of  the  case  must  always  rest  with  the  court  except  in  those 
cases  where  the  Attorney  General  wishes  to  withdraw  the 
charge. 

(j)  Apart  from  very  exceptional  circumstances  neither  counsel 
for  the  Crown  nor  counsel  for  the  accused,  either  alone  or 
together,  should  discuss  a  proposed  plea  of  guilty  with  the 
judge  in  his  chambers  or  any  place  other  than  in  open  court. 
Where  attendance  in  the  judge's  chambers  is  dictated  by  the 
circumstances,  a  court  reporter  always  should  be  present  to 
take  down  the  full  discussion  which  should  form  a  part  of  the 
record  of  the  case.  (pp.  122-23) 

222.  Together  with  guidelines  to  the  Crown  attorneys,  instructions 
should  be  issued  by  the  proper  authorities  to  police  officers  to  make 
it  a  matter  of  misconduct  for  which  a  police  officer  may  be  disci- 
plined, to  discuss  with  an  accused  person  or  his  counsel  any  ar- 
rangements to  plead  guilty  to  any  offence,  on  any  understanding  or 
undertaking  with  respect  to  sentence  or  what  charges  will  be  prose- 
cuted or  what  charges  will  not  be  prosecuted,  (pp.  123-24) 


PART  III 

Chapter  1     The  Master's  Office 

223.  The  definition  of  "Master  of  the  Supreme  Court"  contained  in  The 
Judicature  Act  should  be  changed  so  as  to  conform  with  the  desig- 
nation now  employed  in  the  appointment  of  Masters,  pursuant  to 
which  reference  is  made  to  the  Senior  Master  and  the  Masters 
rather  than  to  the  Master  and  Assistant  Masters.  Appropriate 
changes  should  also  be  made  to  the  Rules  of  Practice,  (p.  2) 

224.  The  present  status  of  the  Masters  at  Toronto  as  civil  servants  is 
inconsistent  with  the  judicial  nature  of  the  office  they  hold  and 
should  be  changed  accordingly,  (p.  5 ) 

225.  The  Judicature  Act  should  be  amended  to  provide  that,  as  a  pre- 
condition to  the  making  of  any  appointment,  the  Attorney  General 
be  required  to  request  and  receive  a  report  concerning  the  pro- 
posed appointee  from  the  Judicial  Council  for  Provincial  Judges. 
The  powers  of  the  Council  with  respect  to  receiving  complaints 
respecting  misbehaviour  or  neglect  of  duty,  taking  action  to  in- 
vestigate complaints  and  recommending  the  holding  of  an  inquiry 
should  be  extended  so  as  to  have  reference  to  the  Masters  as  well 
as  to  the  Provincial  judges,  (p.  4) 

226.  The  Masters  at  Toronto  should  be  given  the  same  security  of  ten- 
ure as  Provincial  judges,  (p.  4) 

227.  The  Judicature  Act  should  be  amended  to  provide  that  a  Master 
shall  hold  office  during  good  behaviour  and  may  be  removed  from 
office  before  attaining  retirement  age  only  for  misbehaviour  or  for 
inability  to  perform  his  duties  properly  and  only  after  an  inquiry 
into  the  circumstances.  The  Master  in  question  should  be  given 
reasonable  notice  of  the  time  and  place  for  the  inquiry  and  should 
be  afforded  an  opportunity  of  being  heard  and  of  cross-examining 
the  witnesses  and  producing  evidence  on  his  own  behalf,  (p.  4) 

228.  Provision  should  be  made  for  the  appointment  by  the  Lieutenant 
Governor  in  Council  of  one  or  more  judges  of  the  Supreme  Court 
to  conduct  the  inquiry,  with  all  the  powers  that  are  conferred  upon 
a  Commissioner  under  The  Public  Inquiries  Act,  and  to  report 
thereon  .(p.  4) 

229.  The  report  of  inquiry  and  any  order  of  the  Lieutenant  Gover- 
nor in  Council  removing  a  Master  should  be  laid  before  the  Legis- 
lature if  it  is  in  session,  or  within  15  days  after  the  commencement 
of  the  next  ensuing  session,  (p.  5 ) 

230.  Consideration  should  be  given  to  excluding  the  Masters  from  the 
category  of  officers  the  duties  of  whom  the  Inspector  of  Legal 
Offices  is  required  to  ascertain  are  being  "duly  and  efficiently  per- 
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formed  under  s.  106(1  )(c)  of  The  Judicature  Act  and  whose 
conduct  the  Inspector  of  Legal  Offices  has  the  power  to  inquire 
into  under  s.  106(2)  of  the  same  Act.  (p.  4) 

231.  The  retirement  age  for  the  Masters  at  Toronto  should  be  fixed  in 
The  Judicature  Act  at  70  years,  (p.  5) 

232.  The  Masters  at  Toronto  and  their  dependants  should  be  provided 
with  proper  pension  and  disability  benefits.  The  Masters  should 
have  one  month's  annual  vacation  and  there  should  be  no  limita- 
tion on  the  number  of  days  a  Master  may  be  absent  owing  to 
illness,  such  absence  being  properly  documented.  The  Judicature 
Act  should  be  amended  accordingly,  (p.  5) 

233.  The  salaries  of  the  Masters  should  be  fixed  by  the  Lieutenant 
Governor  in  Council,  (p.  5) 

234.  The  provisions  of  The  Judicature  Act  specifically  prohibiting  a 
local  master  from  engaging  in  the  practice  of  law  or  acting  as  a 
notary  public  or  conveyancer  should  be  extended  so  as  to  apply 
in  addition  to  the  Masters  at  Toronto,  (p.  5) 

235.  Consideration  should  be  given  by  the  Rules  Committee  to  amend- 
ing the  Rules  of  Practice  so  that  the  definition  of  the  Master's 
jurisdiction  might  be  expressed  affirmatively  rather  than  negatively. 
At  the  same  time,  consideration  might  also  be  given  to  a  possible 
extension  of  the  Master's  jurisdiction  to  include  the  determination 
of  certain  procedural  matters  which  at  the  present  time  do  not  fall 
within  his  jurisdiction,  (p.  8) 

236.  Consideration  should  be  given  to  the  effecting  of  certain  changes 
in  the  procedures  observed  at  the  Master's  Office  at  Toronto,  with 
a  view  to  increasing  the  efficiency  of  its  operation.  For  example, 
by  requiring  the  papers  in  connection  with  consent  or  unopposed 
applications  to  be  filed  at  least  one  day  prior  to  the  date  of  disposi- 
tion it  might  be  possible  in  some  cases  to  eliminate  the  necessity 
of  attendance  by  counsel  where  such  attendance  is  now  required. 
Consideration  should  also  be  given  to  making  greater  use  of  fixed 
appointment  times  for  the  argument  of  contested  motions,  (p.  9) 

237.  The  Senior  Master  should  exercise  general  administrative  super- 
vision with  respect  to  the  organization  of  the  workload  of  the 
Master's  Office,  including  the  allocation  of  that  workload  among 
the  Masters,  and  with  respect  to  all  other  administrative  matters 
connected  with  the  functioning  of  the  Master's  Office.  However, 
the  Senior  Master  should  not  have  any  power  to  interfere  with  a 
decision  of  one  of  the  Masters,  (p.  9) 

238.  The  position  of  Chief  Clerk  should  be  created  for  the  Master's 
Office  and  a  Chief  Clerk  should  be  appointed  with  responsibility 
for  the  administration  of  the  work  of  the  Master's  Office  on  a 
day-to-day  basis,      (p.  10) 

239.  Where  a  Master  has  not  given  judgment  within  one  month  from 
the  date  of  reserving  judgment  it  should  be  possible  to  bring  an 
application  for  an  order  permitting  a  rehearing  by  another  Master. 
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The  application  should  be  returnable  before  any  judge  of  the 
Supreme  Court  (or  before  a  County  Court  judge  in  the  case  of 
reserved  judgments  by  the  master  whom  we  propose  be  appointed 
for  the  County  Court  in  the  Judicial  District  of  York.  (p.  11) 

240.  Consideration  should  be  given  by  the  Rules  Committee  to  the 
question  of  reserved  decisions  on  references  with  a  view  to  ascer- 
taining whether  they  should  be  treated  in  the  same  manner  as 
reserved  decisions  in  other  cases  before  the  Masters,  (p.  11) 

241.  County  and  District  Court  judges  should  not  continue  to  be 
appointed  as  local  masters  of  the  Supreme  Court.  A  policy  should 
be  adopted  whereby  members  of  the  bar  are  appointed  as  local 
registrars  of  the  Supreme  Court,  and  where  they  are  so  appointed 
consideration  should  be  given  to  the  appointment  of  the  local 
registrars  as  local  masters,  (p.  12) 

242.  A  master  should  be  appointed  for  the  County  Court  of  the  Judicial 
District  of  York,  having  the  same  jurisdiction  to  deal  with  inter- 
locutory applications  and  related  matters  arising  in  the  County 
Court  as  the  Masters  of  the  Supreme  Court  have  in  respect  of 
matters  arising  in  the  Supreme  Court.  The  jurisdiction  of  this 
master  should  not  extend  to  the  trial  of  mechanics'  lien  actions 
pursuant  to  a  reference  under  section  31  of  The  Mechanics'  Lien 
Act.  (p.  13) 

243.  To  the  extent  that  persons  with  legal  qualifications  are  appointed 
as  County  Court  clerks  outside  the  Judicial  District  of  York  such 
persons  could,  where  future  circumstances  so  warrant,  be  given  a 
similar  jurisdiction  to  deal  with  County  Court  interlocutory  appli- 
cations and  related  matters  arising  in  their  county  or  district,  (p.  13) 

244.  The  present  system  of  taxation  of  costs  should  be  reorganized  in 
a  manner  which  permits  the  exercise  of  a  greater  degree  of  discre- 
tion on  the  part  of  the  local  taxing  officers,  who  should  be  mem- 
bers of  the  bar,  and  there  should  be  less  involvement  on  the  part 
of  the  Taxing  Officer  at  Toronto  in  taxation  matters  arising  outside 
the  Judicial  District  of  York.  The  taxation  of  party  and  party  costs 
should  be  governed  in  the  following  manner  and  the  relevant 
statutory  provisions  and  Rules  should  be  changed  accordingly: 

(i)  In  the  Judicial  District  of  York  all  Supreme  Court  costs 
should  be  taxed  by  the  Taxing  Officer  at  Toronto. 

(ii)  Where  the  local  registrar  in  a  Supreme  Court  trial  centre  is 
a  member  of  the  bar,  he  should  have  the  power,  as  local 
taxing  officer,  to  tax  all  Supreme  Court  party  and  party  costs 
in  the  regional  trial  area,  subject  to  such  rights  of  appeal  as 
now  exist  from  taxations  conducted  by  the  Taxing  Officer  at 
Toronto.  The  local  taxing  officer  should  also  have  the  dis- 
cretionary power  to  allow  higher  fees  than  those  set  out  in 
the  Tariff,  a  power  vested  almost  exclusively  at  the  present 
time  in  the  Taxing  Officer  at  Toronto.  The  revisory  jurisdic- 
tion of  the  Taxing  Officer  at  Toronto  in  respect  of  the  local 
taxation  of  certain  costs  should  be  eliminated. 
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(iii)  Where  the  local  registrar  in  a  Supreme  Court  trial  centre  is 
not  a  member  of  the  bar,  he  should  have  the  power  to  tax 
all  Supreme  Court  party  and  party  costs  but  the  power  to 
allow  increased  fees  and  to  revise  certain  bills  of  costs  which 
have  been  taxed  by  the  local  registrar  should  be  vested  in 
the  County  or  District  Court  judges  and  not  the  Taxing 
Officer  at  Toronto. 

(iv)  Where  in  an  action  in  a  County  or  District  Court  costs  are 
awarded  on  the  Supreme  Court  scale  they  should  be  taxed 
by  the  same  person  and  in  exactly  the  same  manner  as  if 
they  had  been  awarded  in  an  action  in  the  Supreme  Court. 

(v)  Where  in  an  action  in  a  County  or  District  Court  costs  are 
awarded  on  the  County  Court  scale  and  the  clerk  of  the 
Court  is  a  member  of  the  bar,  the  clerk  should  have  full 
power  to  tax  the  costs  and  to  allow  increased  fees,  subject  to 
such  rights  of  appeal  as  now  exist  from  taxations  conducted 
by  the  Taxing  Officer  at  Toronto.  Where  the  clerk  of  the 
Court  is  not  a  member  of  the  bar,  the  revisory  jurisdiction 
now  vested  in  the  Taxing  Officer  at  Toronto  in  respect  of 
taxations  by  the  clerk  should  be  vested  instead  in  the  County 
or  District  Court  judges. 

(vi)  WTiere  the  parties  consent  or  it  is  otherwise  ordered  because 
of  special  circumstances,  any  bill  of  costs  should  be  taxable 
in  the  first  instance  by  the  Taxing  Officer  at  Toronto,  (pp. 
15-16) 

245.  There  should  be  a  definite  programme  of  appointing  legally  quali- 
fied local  registrars,  particularly  in  the  larger  centres  and  confer- 
ring on  them  many  of  the  duties  now  performed  by  the  County 
Court  judges  as  local  masters,  official  referees  and  in  a  persona 
designata  capacity,  (p.  18) 


Chapter  2    The  Rules  Committee  Under  The  Judicature  Act 

246.  A  thorough  reexamination  of  the  principles  and  policies  upon 
which  the  Rules  of  Practice  are  based  and  an  evaluation  of  indi- 
vidual rules  against  that  background  should  be  undertaken,  (p.  32) 

247.  The  review  of  the  Rules  should  comprehend  a  weighing  of  the 
expense  to  litigants  of  the  prescribed  procedures  against  their  con- 
venience, efficiency  and  social  purpose,  (p.  32) 

248.  The  Rules  Committee  should  be  provided  with  a  permanent  secre- 
tariat with  power  to  appoint  staff  as  required  and  with  the  respon- 
sibility for  conducting  an  ongoing  review  of  the  Rules,  (p.  32) 

249.  The  chairman  of  the  secretariat  should  be  a  voting  member  of  the 
Committee,  (p.  32) 

250.  He  should  have  the  responsibility  for  conducting  research  at  the 
direction  of  the  Committee  and  preparing  documentation  and 
draft  legislation  for  its  consideration,  (p.  32) 
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251.  A  task  force  should  be  appointed  on  the  recommendation  of  the 
Rules  Committee  to  undertake  the  initial  review  and  reexamina- 
tion of  the  Rules,  (p.  32) 

252.  For  the  duration  of  the  study  the  members  of  the  task  force  should 
be  ex  officio  voting  members  of  the  Rules  Committee  and  the 
chairman  of  the  Rules  Committee  secretariat  should  be  an  ex 
officio  member  of  the  task  force,  (p.  32) 

253.  Section  114(d)  of  The  Judicature  Act  should  be  amended  to  pro- 
vide that  the  Attorney  General  or  Deputy  Attorney  General  shall 
be  a  member  of  the  Rules  Committee,  (p.  33) 


Chapter  3     Court  Interpreters 

254.  A  centralized  inventory  of  court  interpreters  should  be  established 
on  a  regional  basis.  Each  Regional  Director  of  Court  Administra- 
tion should  maintain  an  open  list  of  persons  in  the  area  who  are 
qualified  and  available  to  act  as  court  interpreters  from  which  inter- 
preters could  be  drawn  when  required.  This  should  not  preclude 
each  court  from  maintaining  its  own  list  of  available  interpreters 
who  meet  required  qualifications.  This  recommendation  is  designed 
to  facilitate  securing  the  services  of  court  interpreters  when  these 
are  required,  by  providing  a  current  inventory  of  available  person- 
nel. The  maintenance  of  such  a  list  should  provide  some  measure 
of  control  over  the  standard  of  interpretation  services,  (p.  53) 

255.  In  criminal  cases  primary  responsibility  for  securing  the  attend- 
ance of  court  interpreters  should  rest  with  the  administrator  in 
each  court  who,  of  course,  may  seek  the  assistance  of  the  Regional 
Director  of  Court  Administration  when  required.  We  recognize 
that  situations  may  arise  in  which  it  would  be  more  expeditious 
if  an  interpreter  were  called  by  the  Crown  attorney,  the  judge,  or 
by  counsel.  In  such  circumstances  they  should  not  be  prohibited 
from  so  doing.  As  a  matter  of  practice,  this  is  a  task  which  should 
be  left,  as  far  as  possible,  to  administrative  personnel,  (p.  53) 

256.  In  civil  cases  the  responsibility  for  securing  the  attendance  of  an 
interpreter  should  rest  primarily  with  the  parties,  (p.  53) 

257.  In  some  large  urban  areas,  such  as  Toronto  and  Ottawa,  and  some 
areas  where  a  large  percentage  of  the  population  is  French-speak- 
ing, such  as  Sudbury  and  North  Bay,  the  employment  of  full-time 
interpreters  is  justified.  In  such  areas  where  full-time  interpreters 
are  not  now  employed,  full-time  court  interpreters  should  be 
employed,  (p.  53) 

258.  Training  programmes  should  be  established  for  court  interpreters 
to  ensure  their  bilingual  competence  and  instruct  them  in  court- 
room procedures  and  proper  standards  of  practice,  (pp.  52,  53) 

259.  In  addition  to  the  training  programmes  for  court  interpreters  an 
Instructional  Guide  should  be  prepared  by  the  Provincial  Director 
of  Court  Administration  and  made  available  to  all  court  inter- 
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preters,  whether  they  act  in  criminal  or  civil  cases.  The  Instruc- 
tional Guide  should  include  the  following  matters : 

1 .  A  brief  introductory  statement  setting  out  the  need  for  court 
interpreters  in  a  multi-lingual  community  such  as  Ontario. 

2.  A  description  of  the  court  structure  in  Ontario. 

3.  A  brief  statement  of  the  "right"  of  a  party  or  witness  to  the 
assistance  of  an  interpreter,  a  description  of  the  adversary 
process,  and  a  short  explanation  of  the  purpose  of  the  rules 
of  evidence. 

4.  A  discussion  of  courtroom  procedure,  as  well  as  courtroom 
decorum  and  discipline. 

5.  A  full  discussion  of  the  function  and  duties  of  a  court  inter- 
preter. Emphasis  should  be  given  to  the  requirement  for 
interpreters  to  give  a  literal  translation  of  the  evidence  and 
not  to  draw  their  own  inferences  from  what  has  been  said. 
The  Guide  should  make  it  clear  that  the  interpreter  is  to  tell 
the  Court  exactly  what  he  has  said  to  the  witness,  and  that  he 
is  to  translate  each  answer  of  the  witness  separately  and 
exactly  as  it  was  given;  he  is  not  an  advocate,  nor  must  he 
attempt  to  advise  the  witness  on  any  matter. 

6.  A  Code  of  Ethics  for  court  interpreters,  (pp.  53-54) 

260.  Friends  and  relatives  of  a  party  or  witness  should  be  permitted  to 
act  as  interpreters  in  cases  where  no  other  interpreter  is  available 
and  counsel  raises  no  valid  objection,  (pp.  48,  54) 

261.  There  should  be  an  upward  revision  of  the  fee  structure  for  inter- 
preters fixed  by  statutory  authorization,  (p.  54) 

262.  A  form  of  declaration  which  an  interpreter  should  be  required  to 
make  before  he  is  called  upon  to  interpret  should  be  prescribed  by 
statute  with  appropriate  sanctions,  (p.  54) 


Chapter  4    Court  Reporting 

263.  The  provisions  of  The  Judicature  Act,  The  County  Judges  Act, 
The  Provincial  Courts  Act  and  The  Small  Claims  Courts  Act  con- 
cerning the  appointment  of  court  reporters  to  the  respective  courts 
should  be  repealed  and  appropriate  legislation  enacted  providing 
for  a  panel  of  reporters  to  be  appointed  to  the  civil  service  to  serve 
in  all  the  courts,  (p.  68) 

264.  An  extensive  and  continuing  government  sponsored  educational 
and  training  programme  for  court  reporters  should  be  established 
with  guaranteed  placement  in  the  government  service  for  gradu- 
ates, (p.  69) 

265.  The  Provincial  Director  of  Court  Administration  should  have 
responsibility  for  overseeing  the  programme  and  should  keep  the 
recording  requirements  of  the  courts  under  review,  (p.  70) 
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266.  No  one  method  of  recording  should  be  emphasized  to  the  exclu- 
sion of  others,  (p.  69) 

267.  Experimentation  with  electronic  recording  and  all  new  methods 
of  reporting  should  be  encouraged,  (p.  70) 

268.  Administrative  staff  in  the  local  court  offices  should  receive  all 
orders  for  transcripts  and  should  be  responsible  for  delivery 
thereof  and  receipt  of  the  prescribed  fees.  (p.  71 ) 

269.  A  suitable  transcript  fee  should  be  fixed  and  payable  but  reporters 
should  not  be  permitted  to  retain  fees.  Any  additional  remunera- 
tion over  and  above  salary  should  be  paid  in  the  form  of  overtime 
when  appropriate,  (p.  71) 

270.  Trained  transcribers  under  the  ultimate  direction  of  the  Provincial 
Director  of  Court  Administration  should  be  appointed  to  the  civil 
service  to  assist  reporters,  (p.  71 ) 

271.  Reporters  should  no  longer  be  appointed  to  hold  other  government 
positions  such  as  judge's  secretary,  justice  of  the  peace,  usher, 
court  clerk,  etc.  (p.  71) 

272.  All  judges  should  be  provided  with  adequate  secretarial  assistance, 
(p. 71) 


Chapter  5     Special  Examiners 

273.  Section  102(6)  of  The  Judicature  Act  should  be  amended  to  elim- 
inate the  reference  to  the  stenographic  reporter  for  the  County 
Court,  (p.  93) 

274.  Section  102(7)  of  The  Judicature  Act  should  be  amended  to  em- 
power the  Lieutenant  Governor  in  Council  to  appoint  deputy 
special  examiners  as  the  circumstances  warrant,  (p.  93) 

275.  Section  6  of  The  Public  Officers'  Fees  Act  should  be  repealed, 
(p.  94) 

276.  Where  special  examiners  are  not  legally  trained,  rulings  on  the 
validity  of  objections  to  questions  should  be  determined  in  the  first 
instance  by  the  Master  or  local  master,  (p.  101 ) 

277.  Where  the  special  examiners  are  not  legally  trained,  their  offices 
should  be  in  close  proximity  to  those  of  the  Master  or  local  master, 
(p.  101) 

278.  The  system  should  be  designed  so  that  those  empowered  to  make 
rulings  will  be  immediately  available  when  objections  are  made 
and  so  as  to  discourage  the  making  of  purely  tactical  objections 
to  questions,  (p.  102) 

279.  All  special  examiners  and  their  staff  should  be  salaried  civil  ser- 
vants, (p.  102) 

280.  They  should  be  under  the  ultimate  supervision  and  control  of  the 
Provincial  Director  of  Court  Administration,  (p.  102) 
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281.  They  should  retain  no  fees.  Additional  compensation  necessitated 
by  overtime  work  should  be  paid  in  the  form  of  reasonable  over- 
time pay.  (p.  102) 

282.  The  Tariff  should  continue  as  the  basis  for  payments  of  fees  by 
litigants.  It  should  be  rationalized  particularly  in  respect  of  the 
costs  of  copies  of  transcripts,  and  the  fee  for  short  notice  cancel- 
lation of  appointments  should  be  increased  to  discourage  abuses, 
(p.  102) 

283.  Adequate  recompense  should  be  made  to  ex  officio  special  exam- 
iners appointed  before  April  1,  1953  for  loss  of  their  right  to  retain 
fees.  (p.  103) 

284.  In  the  appointment  of  "additional  examiners"  to  the  civil  service, 
preference  should  be  given  to  the  present  incumbents,  (p.  103) 

285.  Efforts  should  be  concentrated  on  the  perfection  of  techniques  to 
record  examinations  electronically,  (p.  103) 

Chapter  6     The  Pre-Trial  Conference  in  Civil  Cases 

286.  The  adoption  of  rules  governing  pre-trial  conferences  is  worthy  of 
consideration.  The  initiative  for  conducting  research  to  evaluate 
its  effectiveness  in  Ontario  should  come  from  the  judiciary  and 
the  profession,  (p.  122) 

287.  If  the  pre-trial  conference  is  introduced,  it  should  not  be  conducted 
in  any  case  by  the  judge  who  will  preside  at  the  trial.  No  proce- 
dures should  be  introduced  into  our  system  which  would  have  the 
effect  or  appearance  of  interfering  with  the  proper  role  of  the 
judiciary,  (p.  122) 

Chapter  7     The  Impact  of  Legal  Aid  on  the  Courts 

288.  To  ensure  that  The  Ontario  Legal  Aid  Plan  continues  to  comple- 
ment the  work  of  the  courts  as  it  was  designed  to  do,  more  statis- 
tical information  concerning  the  Plan's  effect  on  the  courts  should 
be  compiled  and  furnished  on  an  ongoing  basis.  Data  compiled 
with  a  view  to  isolating  administrative  anomalies  or  deviations 
from  the  norm  of  privately  supported  litigation  might  include  in- 
formation about  the  following  matters : 

(a)  success  rates  in  various  courts  (by  area),  particularly  in  mat- 
ters where  there  is  a  residual  administrative  discretion  to 
grant,  refuse,  limit  or  terminate  legal  aid; 

(b)  the  average  duration  of  trials  in  selected  courts  of  proceedings 
involving  particular  issues  suspected  of  being  unduly  pro- 
tracted; 

(c)  interlocutory  proceedings  in  legal  aid  litigation  as  compared 
to  privately  supported  proceedings; 

(d)  the  termination  of  legal  aid  and  the  circumstances  thereof; 

(e)  actual  participation  rates  (by  area)  of  lawyers  listed  on  legal 
aid  panels; 
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(f)  all  adverse  judicial  comment  on  any  aspect  of  the  operation 
of  the  Plan; 

(g)  patterns  of  decision  in  matters  involving  optional  forums  or 
alternate  avenues  of  relief;  and 

(h)  court  dispositions  of  costs  in  legally  aided  proceedings,  (pp. 
137-38) 

289.  The  Legal  Aid  Plan's  rigid  non-disclosure  provision  (section  137, 
R.R.O.  1970,  Regulation  557)  should  be  relaxed: 

(a)  to  permit  judicial  and  administrative  "scanning"  of  those 
aspects  of  legal  aid  activity  which  seem  to  require  selective 
statistical  monitoring; 

(b)  to  enable  the  Plan's  administrative  personnel  to  discharge 
onuses  of  explanation  cast  upon  them  by  applicants  advanc- 
ing non-receipt  of  legal  aid  as  a  reason  for  delay  of  the 
courts'  process; 

(c)  to  permit  more  effective  communication  between  officers  of 
the  Plan  and  judges,  police  and  court  officials  who  perceive 
that  there  may  be  an  abuse  of  the  Plan;  and 

(d)  to  enable  the  courts  to  administer  better  the  sanction  of  costs 
in  circumstances  of  perceived  abuse  of  the  Plan.  ((pp.  139, 
146,  163) 

290.  In  no  event  should  the  Plan's  non-disclosure  provision  be  so  re- 
laxed as  to  permit  disclosures  by  administrative  personnel  that 
bear  on  the  merits  of  an  applicant's  case.  Section  137  of  the  Regu- 
lation should  be  amended  by  deleting  the  words  "or  the  fact  that 
a  client  is  receiving  legal  aid"  and  adding  a  subsection  permitting 
disclosures  within  defined  limits: 

(a)  concerning  the  "fact"  of  legal  aid  involvement  in  litigious 
proceedings;  (This  might  be  effected  through  an  appropriate 
filing  with  the  court  clerk  or,  in  criminal  matters,  by  notation 
on  counsel  slips.) 

(b)  to  a  court  inquiring  as  to  the  administrative  status  of  appli- 
cations for  legal  aid  alleged  by  litigants  to  be  pending,  pro- 
vided that  such  disclosures  are  limited  strictly  to  statements 
concerning  the  grant,  refusal,  or  termination  of  legal  aid  and 
the  timing  thereof,  without  supportive  reasoning  {i.e.,  which 
might  bear  on  the  merits  of  a  case) ;  and 

(c)  of  information  for  any  purpose  with  the  consent  of  the  person 
in  connection  with  whose  case  it  was  furnished  and,  where  he 
did  not  furnish  it  himself,  with  the  (additional)  consent  of 
the  person  or  body  of  persons  who  did.  (p.  139) 

291.  Consideration  should  be  given  to  effecting  a  more  consistent  ad- 
ministrative overview  of  potentially  wasteful,  unnecessary,  or  un- 
duly protracted  civil  litigious  proceedings  through: 

(a)  the  replacement  of  the  part-time  area  directors  with  fewer 
full-time  legal  officers  having  primary  administrative  respon- 
sibilities on  a  "regional"  basis; 
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(b)  controlled  delegation  to  para-legal  personnel  of  the  power  to 
make  initial  grants  of  legal  aid  in  all  matters  which  do  not 
require  initial  or  intensive  scrutiny  by  a  trained  lawyer; 

(c)  adjudicative  support  for  area  directors  in  the  form  of  back-up 
certifying  committees  (paid  modest  honoraria)  to  deal  with 
proceedings  which  may  initially  (or  subsequently)  appear 
to  be  of  questionable  merit  or  of  dubious  value  to  the  appli- 
cant; 

(d)  the  engagement  of  law  clerks  or  articling  students  to  assist  the 
area  directors  and  the  certifying  committees  in  isolating 
"selected"  cases  and  legal  issues  requiring  such  attention; 

(e)  the  establishment  of  a  filing  system  designed  to  encourage 
periodic  reviews  of  all  "doubtful"  matters  which  may  involve 
an  abuse  of  the  courts'  process  or  unreasonable  cost  to  the 
Plan; 

(f )  the  encouragement  of  direct,  initial  contact  between  the  appli- 
cant and  his  lawyer  of  choice  and  the  promotion  of  lawyer- 
assisted  applications;  and 

(g)  more  extensive  communication  with  the  legal  profession  con- 
cerning the  problems  and  policies  of  the  Plan.  (pp.  143-44) 

292.  Consideration  should  be  given,  particularly  in  remote  areas  of  the 
Province,  to  enlarging  the  number  and  category  of  persons  quali- 
fied as  financial  assessment  officers  and  reducing  the  number  of 
mandatory  circumstances  requiring  full,  formal  assessment,  (p. 
147) 

293.  The  maintenance  of  ancillary  programmes  of  public  and  profes- 
sional relations  should  be  regarded  as  matters  of  major  importance 
to  ensure  that  assisted  legal  services  are  available  and  rendered 
to  the  degree,  and  in  the  manner  intended,  by  the  legislation,  (p. 
147) 

294.  Although  the  traditional  solicitor-client  relationship  upon  which 
The  Ontario  Legal  Aid  Plan  is  founded  excludes  the  imposition  of 
"general"  systems  of  limitations  or  conditions  on  the  issuance  of 
legal  aid  certificates,  consideration  should  be  given  to  regionaliza- 
tion  of  the  Plan  under  full-time  area  directors  as  a  means  of  per- 
mitting the  discretionary  imposition  of  terms  and  conditions  in 
civil  cases  of  marginal  merit,  (p.  168) 

295.  Assisted  persons  who  receive  legal  aid  "as  of  right"  in  serious 
criminal  matters  should  not  be  entitled  to  "continued"  assistance 
under  the  Plan  as  of  right  where  there  is  evident  abuse  of  the 
facilities  of  the  Plan  or  of  the  courts'  process.  Unwarranted 
changes  of  solicitors  might  be  controlled  by  requiring  approval  by 
an  area  director  or  an  area  committee  of  second  or  subsequent 
changes  of  solicitors,  (p.  175) 

Chapter  8     The  Role  of  the  Legal  Profession 

296.  Law  schools  should  be  encouraged  to  extend  and  upgrade  their 
courses  and  programmes  relating  to  advocacy,  (p.  196) 
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297.  With  respect  to  motions,  where  appropriate,  courts  should  make 
costs  orders  against  the  successful  party  if,  in  the  totality  of  an 
action,  a  motion,  even  though  technically  correct,  appears  useless 
from  the  point  of  view  of  affecting  the  disposition  of  the  case  on 
its  merits,  (p.  200) 

298.  In  an  extreme  case,  where  a  motion  is  found  to  be  totally  devoid 
of  legal  merit  and  to  have  been  brought  solely  for  delay,  or  for 
some  other  improper  purpose,  the  court  should  exercise  its  juris- 
diction to  require  the  responsible  solicitor  to  pay  the  costs  person- 
ally, (p.  201) 

299.  Section  82(4)  of  The  Judicature  Act  should  be  amended  to  make 
it  clear  that  the  power  of  judicial  officers  as  to  costs  includes  the 
power  to  award  them  against  solicitors  personally  in  appropriate 
cases,  and  that  the  phrase  "judicial  officers"  includes  a  master, 
(p. 201) 

300.  The  legal  profession  in  Ontario  should  not  be  formally  divided 
into  "barristers"  and  "solicitors"  as  in  the  United  Kingdom,  (p. 
203) 

301.  The  solicitor's  retaining  lien  should  be  abolished,  (p.  207) 

302.  No  rule  should  be  adopted  at  the  present  time  which  would  render 
adjournments  based  on  case  scheduling  conflicts  unavailable  to 
lawyers  or  firms  because  they  were  engaged  in  more  than  a  speci- 
fied number  of  cases,  (p.  212) 

303.  Where  an  adjournment  is  requested,  and  the  court  suspects  on 
reasonable  grounds  that  the  only  reason  for  the  adjournment  is  the 
personal  convenience  of  counsel  and  that  the  parties  themselves 
desire  to  proceed,  it  would  be  appropriate  for  the  court  to  require 
consents  to  the  adjournment  to  be  affirmed  personally  by  the 
parties,  (p.  213) 

304.  The  reasons  given  for  an  adjournment  should  be  recorded  on  the 
record  in  a  civil  case,  or,  in  a  criminal  case,  on  the  information. 
(p.  213) 

305.  In  extreme  cases,  the  court  should  order  an  offending  solicitor 
personally  to  pay  the  costs  of  the  day  to  the  opposing  party  where 
an  unreasonable  request  for  an  adjournment  is  granted,  (p.  213) 

306.  Lawyers  should  be  encouraged  to  so  arrange  their  practice  that 
they  are  not  involved  in  conflicts  arising  out  of  the  assumption  of 
responsibility  in  too  many  cases  before  the  courts;  and  if  they  fail 
in  this  regard  it  should  be  a  matter  for  appropriate  action  by  the 
Law  Society,  (p.  217) 

307.  It  should  be  viewed  as  professional  misconduct  by  an  officer  of 
the  court  for  counsel  to  advise  his  client  to  discharge  him  just  prior 
to  the  commencement  of  a  trial  with  the  object  of  forcing  an 
adjournment,  (p.  221) 

308.  Defence  counsel  should,  where  the  situation  occurs,  advise  their 
clients  that  while  an  accused  has  the  right  to  terminate  his  coun- 
sel's retainer  prior  to  and  during  the  trial,  the  court  may  neverthe- 
less require  the  case  to  proceed,  (p.  223) 
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309.  The  rules  of  professional  conduct  should  be  amended  to  include 
not  only  the  duty  of  a  solicitor  to  be  faithful  to  the  client,  but  also 
to  strive  to  uphold  and  improve  the  administration  of  justice;  the 
barrister's  oath  should  contain  a  provision  to  the  same  effect,  (p. 
225) 

Chapter  9     Court  Accommodation 

310.  In  many  areas  in  Ontario  the  court  house  facilities  are  not  ade- 
quate to  provide  even  minimum  accommodation  for  the  needs  of 
the  courts.  This  is  particularly  true  of  the  Provincial  Courts 
(Criminal  Division)  and  (Family  Division)  and  the  Small  Claims 
Courts.  It  is  essential  that  all  court  facilities  should  not  only  be 
adequate  for  an  orderly  and  dignified  administration  of  justice  but 
they  should  be  such  as  to  reflect  respect  for  the  rule  of  law  in  the 
community,  (p.  275) 

311.  A  professional  in  court  architecture  should  be  appointed  to  advise 
the  Provincial  Director  of  Court  Administration  on  planning  and 
design  of  facilities  and  to  act  as  liaison  with  the  Ministry  of  Gov- 
ernment Services,  (p.  272) 

312.  He  should  stay  abreast  of  developments  in  other  jurisdictions, 
study  reports  of  inspection  juries,  assist  in  establishing  priorities 
for  improvements  in  all  Ontario  courts,  and  develop  qualitative 
standards  for  court  houses  for  the  approval  of  the  Attorney 
General,  (p.  274) 

Chapter  10     Paper  and  Manpower  Systems 

313.  The  possibility  of  transferring  certain  purely  administrative  func- 
tions under  many  so-called  "public  protection"  statutes  from  the 
court  offices  to  the  land  registry  offices  should  be  explored,  (p. 
310) 

314.  Studies  should  be  undertaken  without  delay  by  management  con- 
sultants and  systems  analysts  of  the  paper  systems  of  the  adminis- 
trative offices  of  the  court  system  with  a  view  to: 

(a)  promoting  uniformity  of  forms  and  practices  throughout  the 
Province;  and 

(b)  constructing  models  in  all  courts  to  provide  standards  for 
maximum  proficiency  in  paper  flow  and  more  economical 
utilization  of  manpower,  (p.  310) 

315.  Additional  assistance  in  the  form  of  consultants  to  the  Systems 
Development  Branch  should  be  provided,  or  in  the  alternative, 
studies  should  be  commissioned  outside  the  Ministry  of  the  Attor- 
ney General  for  the  purpose  of  developing  flow  charts  of  all  levels 
of  courts  indicating  jurisdictional  sources  of  cases,  the  volume  of 
cases  generated,  the  administrative  organization,  case  dispositions, 
time  frames  and  general  observations  which  will  enable  the  formu- 
lation of  models  of  the  courts,  (p.  311) 
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Chapter  1 1     Law  Reporting 

316.  The  full  financial  burden  of  publishing  the  Ontario  Reports  should 
not  continue  to  be  borne  by  the  legal  profession.  Provincial  parti- 
cipation in  the  form  of  a  subsidy  is  warranted,  (p.  331) 

317.  Primary  responsibility  for  the  publication  of  the  Ontario  Reports 
should  continue  to  rest  with  the  Law  Society  of  Upper  Canada, 
(p.  332) 

318.  An  Advisory  Committee  for  Law  Reporting  should  be  established, 
composed  of: 

( 1 )  the  Chief  Justice  of  Ontario  or  his  nominee; 

(2)  the  Chief  Justice  of  the  High  Court  or  his  nominee; 

(3)  the  Chief  Judge  of  the  County  and  District  Courts  or  his 
nominee; 

(4)  the  Chief  Judges  of  the  Provincial  Courts; 

(5 )  a  representative  of  the  publisher; 

(6)  a  representative  of  the  Attorney  General; 

(7)  the  Provincial  Director  of  Court  Administration;  and 

(8)  the  Chairman  and  Vice-Chairman  of  the  Libraries  and  Re- 
porting Committee  of  the  Law  Society. 

The  function  of  the  Advisory  Committee  would  be  the  general 
supervision  of  the  content,  editing  and  distribution  of  law  reports. 
More  specifically,  its  functions  should  include: 

( 1 )  reviewing  and  establishing  the  principles  governing  the  selec- 
tion of  cases  to  be  reported,  and  upon  request,  advising  the 
editor  with  respect  to  the  application  of  those  principles; 

(2)  establishing  a  system  whereby  all  court  decisions  are  brought 
to  the  attention  of  the  Editorial  Board  through  improved 
lines  of  communication  with  all  court  offices; 

(3)  considering  and  developing  improved  methods  of  indexing 
published  law  reports; 

(4)  establishing  matters  of  editorial  policy; 

(5)  establishing  policies  on  unreported  reasons  for  judgments; 

(6)  considering  the  need  for  additional  specialized  law  reports; 
and 

(7)  acting  as  a  consultant  in  matters  of  law  reporting  generally, 
(pp.  332-33) 

319.  The  Province  should  undertake  to  index  by  subject  matter  and 
make  available  to  the  legal  profession  and  to  the  public,  indices 
(possibly  with  a  digest  of  each  case)  of  reasons  for  judgment  in 
unreported  cases  in  the  Court  of  Appeal,  Divisional  Court,  the 
High  Court  and  County  and  District  Courts,  (pp.  333-34) 

320.  Copies  of  unreported  reasons  for  judgment  should  be  made  avail- 
able at  cost.  (p.  334) 
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Chapter  12     The  Small  Claims  Courts 

321.  The  Small  Claims  Courts  should  be  structured  on  the  basis  of  a 
county  and  district  wide  jurisdiction.  If  circumstances  are  such  that 
branches  of  the  Court  are  required  in  a  particular  county  or  district 
these  should  be  established  and  a  deputy  clerk  for  the  branch 
appointed  to  be  responsible  to  the  clerk,  (pp.  355,  358) 

322.  Sittings  of  the  Small  Claims  Court  for  a  county  or  district  should 
be  held  at  the  county  or  district  town,  and  at  such  other  places  in 
the  county  or  district  as  the  circumstances  warrant,  (p.  355) 

323.  Full-time  Small  Claims  Court  judges  ought  to  be  appointed  by  the 
Province  to  relieve  the  County  and  District  Court  judges  where  the 
caseloads  of  the  respective  Courts  warrant  it.  (p.  355) 

324.  The  practice  of  appointing  practising  lawyers  as  part-time  Small 
Claims  Court  judges  should  be  discontinued  except  in  exceptional 
situations  or  emergencies,  (p.  356) 

325.  Where  the  volume  of  claims  in  some  counties  or  districts  would  not 
warrant  a  full-time  appointment,  consideration  should  be  given  to 
the  appointment  by  the  Province  of  some  Small  Claims  Court 
judges  on  a  regional  basis,  (p.  356) 

326.  For  the  purposes  of  administration  all  Small  Claims  Court  judges 
should  come  under  the  direction  and  supervision  of  the  Chief 
Judge  of  the  County  and  District  Courts,  and  in  appropriate  cases, 
under  the  respective  senior  circuit  judges  and  senior  judges  of 
those  Courts,  (p.  356) 

327.  The  administrative  offices  in  some  centres  should  be  kept  open  in 
the  evenings  and  on  Saturdays  on  an  experimental  basis  to  test  the 
need  therefor,  (p.  357) 

328.  Evening  sittings  of  the  Courts  should  be  held  on  an  experimental 
basis  in  metropolitan  centres  to  ascertain  whether  there  is  a  need 
for  such  sittings,  (p.  357) 

329.  There  should  be  a  Small  Claims  Court  clerk  in  every  county  or 
district  stationed  in  the  county  or  district  town.  The  clerks  and  the 
staff  should  be  on  salary  and  members  of  the  civil  service.  Where 
a  full-time  appointment  is  not  warranted,  it  should  be  combined 
with  another  salaried  office,  (p.  358) 

330.  Payment  of  officials  in  the  Small  Claims  Courts  on  a  fee  system 
should  be  abolished,  (p.  357) 

331.  Small  Claims  Court  clerks  should  work  under  the  supervision  of 
the  County  Court  clerks,  (p.  358) 

332.  Training  programmes  for  the  clerks  should  be  instituted,  (p.  358) 

333.  The  fees  payable  by  litigants  should  not  be  based  according  to  the 
size  of  the  claim.  The  principles  which  govern  fees  payable  in  the 
Supreme  Court  and  County  and  District  Courts  should  be  applied 
to  Small  Claims  Courts,  (p.  358) 
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334.  The  monetary  jurisdiction  of  each  Small  Claims  Court  throughout 
the  Province  ought  to  be  $600.  (p.  358) 

335.  Section  196(3)  of  The  Small  Claims  Courts  Act,  which  forbids 
the  appearance  of  a  person  other  than  a  barrister  or  solicitor  as  an 
agent  for  a  party  where  the  amount  claimed  is  over  $400,  should 
be  repealed,  (p.  359) 

336.  Section  196(2)  relating  to  pleadings  and  discovery  in  claims  filed 
in  the  districts  should  be  repealed,  (p.  359) 

337.  The  service  and  filing  of  documents  by  double  registered  mail 
should  be  permitted,  (p.  359) 

338.  Each  Small  Claims  Court  ought  to  be  so  constituted  as  to  provide 
a  service  whereby  litigants  may  be  assisted  in  availing  themselves 
of  the  services  of  the  Court,  (p.  358) 

339.  The  processes  of  execution  in  each  Small  Claims  Court  ought  to 
be  carried  out  by  the  sheriff  of  the  county  or  district  in  which  it 
is  situated,  (p.  359) 

340.  The  office  of  bailiff  in  the  Small  Claims  Courts  should  no  longer 
be  continued,  (p.  360) 

341.  Judgment  summons  examinations  ought  to  be  held  in  the  absence 
of  the  public  unless  the  judge  is  satisfied  there  is  good  reason  in 
a  particular  case  for  holding  it  in  public,  (p.  360) 

342.  Legislation  should  be  enacted  providing  for  the  office  of  a  Small 
Claims  Court  Referee  in  every  county  and  district,  (p.  360) 

343.  Where  the  caseload  is  heavy,  a  special  officer  should  be  appointed 
to  act  as  Referee.  In  all  other  cases  the  clerk  of  the  Court  should 
be  the  Referee,  (p.  360) 

344.  The  Referee  should  perform  duties  similar  to  those  now  performed 
by  the  Referee  in  the  Judicial  District  of  York.  (p.  360) 

345.  The  Referee  should  be  given  jurisdiction  to  conduct  judgment 
summons  examinations  subject  to  the  right  of  a  party  to  apply  to 
a  judge  for  a  direction  that  the  examination  be  conducted  before 
him.  (p.  360) 

346.  The  Referee  should  make  proposals  for  payment  on  account  of 
judgments  with  a  right  to  apply  to  the  judge  for  variation,  (p.  360) 

347.  Jurisdiction  to  make  consolidation  orders  ought  to  be  vested  in  the 
Referee  subject  to  review  by  a  judge  of  the  Court.  His  office 
should  receive  payments  and  distribute  them  to  creditors  where 
consolidation  orders  are  made.  (p.  360) 

348.  The  Referee  should  be  available  to  debtors  and  creditors  as  a  con- 
sultant before  they  come  to  court  to  work  out  methods  by  which 
reasonable  payments  can  be  made  in  the  debtor-creditor  relation- 
ship, (p.  360) 
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349.  The  Referee  should  also  be  available  to  give  advice  to  the  public 
on  the  manner  of  filing  claims,  and  disputes  and  the  method  of 
following  up  after  judgment  has  been  obtained,  or  on  the  other 
hand,  to  assist  and  advise  defendants  where  default  judgment  has 
been  signed,  (p.  360) 

350.  Educational  programmes  should  be  developed  to  train  court  clerks 
and  Referees  to  assist  members  of  the  public  having  business  be- 
fore the  Courts  and  in  making  use  of  the  facilities  that  are  pro- 
vided. This  will  be  greatly  facilitated  if  the  clerks  and  other 
officers  are  salaried  employees,  (pp.  358,  361) 

351.  Throughout  the  court  procedures  there  should  be  an  emphasis  on 
informality  while  at  the  same  time  preserving  the  basic  civil  rights 
of  all  those  appearing  before  the  Courts,  (p.  361 ) 
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1970,  S.0. 1970,  c.  98, 

s.  2    I  262 

s.  3(13)   I  49 

s.  3(1-11) I  49,  108 

County  Courts  Equity  Extension 

Act,S.C.  1852,  16  Vict.,  c.  119, 

ss.  1,  2    I  48 

County  Courts  Extension  Act,  P.C.S. 
1860,  23  Vict.,  c.  43, 

s.  1  I  48 

County  Court  Judges'  Criminal 
Courts  Act,  R.S.O.  1970, 

c.  93    I  85,  161 

s.  1(3) II  91 

County  Courts  Removal  of  Causes 
Act,  P.C.S.  1860,  23  Vict., 
c.44, 

s.  1    I  48 

County  Judges  Act,  R.S.O.  1970, 

c.  95  Ill  68 

s.  2    I  168 

s.  4(1)   I  169 

s.  5(1)    I  181 

s.  6    I  158 

s.  13  Ill  58,65 

s.  15  I  166;  III  347 

s.  15(5)(6)    Ill  347 


s.  15(7) I  294;  III  347 

s.  15(8)  Ill  347 

s.  15(11)    I  158 

s.  16 I   181 

s.  16(4)  I  158 

R.R.O.  1970,  Reg.  141 

ss.  1,  2,  3,  4  Ill  62,99 

Court  of  Chancery  Act,  S.C.  1837, 
7  Wm.  4,  c.  2, 

s.  16 I  218 

Court  of  Chancery  Amendment  Act, 
S.U.C.  1848-49,  11-12  Vict., 

c.  64   I  218 

Court  of  Error  and  Appeal  Act, 
1849,  S.C.  1848-49,  11-12 
Vict.,  c.  63, 

s.  20    I  119 

s.  35    I  50 

Court  of  Error  and  Appeal  Amend- 
ment Act,  1857,  P.C.S. 
1856-57, 19-20  Vict.,  c.  5, 

s.4    I  218 

Court  of  King's  Bench  Act,  1837, 
An  Act  to  Increase  the  number 
of  Judges,  S.U.C.  1836-37, 
7  Wm.  4,  c.  1, 

s.7 I  119,  121 

Court  of  King's  Bench  Amendment 
Act,  1822,  S.U.C.  1821-24, 
2  Geo.  4,  c.  1, 

s.27  I  118 

Court  of  King's  Bench  Amendment 
Act,  1822,  S.U.C.  1821-24, 

2  Geo.  4,  c.  2 I  158 

Court  of  Probate  and  Surrogate 

Court  Act,  1793,  S.U.C.  1792- 
1820,  33  Geo.  3,  c.  8  ....  I  160 

Court  of  Requests  Extension  of 

Jurisdiction  Act,  S.U.C.  1816, 
56  Geo.  3,  c.  5  Ill  338 

Court  of  Requests  Extension  of 

Jurisdiction  Act,  S.U.C.  1833, 

3  Wm.  4,  c.  1, 

ss.  2,  15,  30  Ill  238 

Courts  Act,  1971,20Eliz.  2, 

c.  23    I  64,  125 

s.  4(2)(3) I  65 

s.4(5)   I  65 

s.  5(4)(5)  I  65 

s.  20(3)   I  69 

s.  23(1)    I  68 

s.24    I  69 
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Courts  of  Assize  and  Nisi  Prius  and 
of  Oyer  and  Terminer  and  of 
General  Goal  Delivery  Act, 
R.S.0. 1877,  c.  41, 

s.  121  I  121 

Courts  of  Justice  Act,  R.S.Q.  1964, 
c.  20, 
s.  61    I  61 

Courts  of  Justice  Amendment  Act, 
S.Q.  1965,  c.  17, 
s.7    I  62 

Criminal  Code,  S.C.  1892, 

c.  29,  I  47,220 

s.  3(e)    I  219 

ss.  538-40  I  51 

Criminal  Code,  R.S.C.  1927,  c.  36, 
s.  602    I  52 

Criminal  Code,  R.S.C.  1970, 

c.  C-34  I  112,  161,234 

248;  II  2,  3,  7,  8,  14,  17,  18, 
26,  29,  59,  95,  99,  104 

s.  2 I  103,161;  II  7,85,91 

s.  2(b) II  84 

s.  9(1)    II  55 

s.  68    I  368 

s.  197    I  368 

s.  245 I  368 

s.426 I  103 

s.  427    I  51,  161,233,352 

s.  427(a)  I  61,62,64,82, 

83,  86,  87,  88 

s.  429 I  52,  110 

s.430    I  111 

s.  438    I  222 

s.  440  II  56 

s.  443  II  6 

s.  454(1)  Ill  216 

s.  455.3    II  6 

s.  455.5(2)  II  57 

ss.  457,  458,  463  II  6 

s.  465(b)  Ill  216 

s.  467 I  355 

s.  468  Ill  59 

s.  482(a)    I  161 

s.  483    I  233;  II  5 

s.  484    I  233,352;  II  5 

s.  489 I  233 

s.  490  II  91 

s.  490(5)   I  62 

s.  496  II  85 

s.  496(1) II  84 

s.  504    I  353 


s.  505  II  85 

s.  507(1)(2)(3) I  358 

s.  508    I  358 

ss.  523,  524  I  353 

s.  525    I  354 

s.  527    I  267 

s.  534 I  84 

s.  534(6)    II   121,  122 

s.  549  II  91 

s.  553    I  84 

s.  554(2)   I  354 

s.  575  Ill  59 

s.  603(l)(a)(ii)(b)    I  230 

s.  608(l)(a)(b)(c)    I  229 

s.  609(2)  I  236 

s.  615(3)   I  237 

s.  629  II  57 

s.  663    I  368 

s.  696(1) II  91 

s.  720  II  6,7,86 

s.  728  II  6 

s.  735  Ill  183 

s.  737  n  86;  III  183 

s.  737(1) II  86 

s.  745    I  368 

s.  747(e)    I  161 

s.  754(3)  Ill  59 

s.  758    I  239 

ss.  761-70  I  161 

s.  762  II  6 

s.  770 I  161 

s.  771(l)(a)  I  231,232 

s.  771(l)(b)  I  232 

s.  772  II  28;  III  50 

PartXV  Ill  59 

PartXVI  II  9,91 

Part  XVII Ill  59 

Part  XXII   II  91,92 

Part  XXIV  I  162,  165,231; 

II  7,  64,  65,  85;  III  59 

Criminal  Code  Amendment  Act, 
1900,  S.O.  1900,  63-64  Vict., 
c.46, 
s.  36    I  219 

Criminal  Code  Amendment  Act, 
Bill  C-2,  passed 
May  17,  1972  I  51 

Criminal  Law  Amendment  Act, 

S.C.  1972,  c.  13  II  2 

Crown  Attorneys  Act,  R.S.0. 1970, 

c.  101  II  82,84,96,99, 

100,  116 
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s.  1  II  95 

s.  1(2)    II   102 

s.  2  II  95,  102 

ss.  3(1)(2),  4   II  95 

s.  5  II  105 

s.  6  II  91 

s.  7  II  95 

s.  10(1) II   107 

s.  11  II  84 

s.  12  II  88 

s.  12(a) II  110 

s.  12(b-g)  II  84 

s.  12(d)(e)    II  86 

s.  12(h)    II  18,88 

ss.  14,  16  II  95 

Crown  Attorneys  Amendment  Act, 
Bill  4,  March  21, 

1973    II  95,96 

Crown  Witnesses  Act,  R.S.O.  1970, 

c.  103 II  28,94 

Crown  Witnesses  Amendment  Act, 
1971,  S.O.  1971,  Vol.  2, 

c.  5 II  28,94 

s.  2  II  28 

Customs  Act,  R.S.C.  1970, 

c.  C-40 II  84 

Department  of  Correctional  Services 
Act,  R.S.O.  1970,  c.  110, 
s.  9(2)    II  27 

Department  of  Financial  and  Com- 
mercial Affairs  Act,  R.S.O. 
1970,  c.  113, 
s.  7    I   174 

Department  of  Justice  Act,  R.S.C. 
1970,c.J-2, 
s.  5(a) II  84 

Deserted  Wives'  and  Children's 

Maintenance  Act,  R.S.O.  1970, 
c.  128   I  365,377 

District  of  Algoma  and  Thunder  Bay 
Act,  S.O.  1884,  47  Vict.,  c.  14, 
s.  13 I  121 

District  Courts  Act,  1845,  8  Vict., 
c.  13, 
s.  3    I  47 

District  Courts  Act,  S.Alta.  1971, 
c.  28    I  60 

Division  Courts  Act,  S.U.C.  1841, 
4&5Vict.,c.  3 Ill  338 

Division  Courts  Act,  S.B.C.  1841, 
c.  3    I  159 


Division  Courts  Act,  S.U.C.  1850, 
13  &  14  Vict.,  c.  53  ..  Ill  338 

s.  23   Ill  339 

Division  Courts  Act,  S.O.  1880, 
43  Vict.,  c.  8, 

ss.  17,23,43,45 Ill  339 

Division  Courts  Act,  S.O.  1950, 

c.  16  Ill  340 

ss.  156-62 Ill  341 

Division  Courts  Act,  R.S.O.  1960, 
c.  110, 

s.  8  Ill  253,264 

s.  9  Ill  253 

Division  Courts  Amendment  Act, 
1893,  S.O.  1893,  56  Vict,  c.  15 

s.  1   Ill  339 

Division  Courts  Amendment  Act, 
S.O.  1941,  c.  20, 

ss.  4,  5,  6,  7  Ill  340 

Division  Courts  Amendment  Act, 
1949,  S.O.  1949,  c.  29, 

s.l  Ill  340 

Division  Courts  Amendment  Act, 
1957,  S.O.  1957,  c.  29, 

ss.  5,  6   Ill  341 

Division  Courts  Amendment  Act, 
1962,  S.O.  1961-62,  c.  35, 

s.  8  Ill  341 

Division  Courts  Amendment  Act, 

1964,  S.O.  1964,  c.  25, 

s.  3   Ill  341 

Division  Courts  Amendment  Act, 

1965,  S.O.  1965,  c.  32, 

s.  2  Ill  341,358 

Division  Courts  Amendment  Act, 

1968,  S.O.  1968,  c.  31, 

s.  1   Ill  341 

Division  Courts  Amendment  Act, 

1969,  S.O.  1968-69,  c.  30, 
ss.  1,2,3,4,5,6,7,8,9, 

10,  11,  12   Ill  341 

Division  Courts  Amendment  Act, 
S.O.  1970,  c.  120  I  159 

s.  1    Ill  342 

s.  1(h)   I  159 

ss.  8,  9  Ill  342 

s.  10  I  225;  III  342 

s.  11   HI  342 

s.  196    I  159 

Division  Courts  Extension  Act,  16 
Vict.,  S.U.C.  1853, 
c.  177  Ill  339 
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Divorce  Act,  S.C.  1967-68,  c.  24,  Highway  Traffic  Act,  R.S.O.  1970, 

s.  2    I  74  c.  202  II  2,8,47,59,61, 

Divorce  Act,  R.S.C.  1970,  65,  108 

c.  D-8  I  112,117,249;  ss.  27-29    II  67 

HI  29  ss.  83,  140  II  63 

s.  2    174,85,  222,  250  Highway  Traffic  Amendment  Act, 

1972,  S.O.  1972,  c.  128, 

s.  26a(2) II  67 

Employment  Agencies  Act,  R.S.O. 

1970,  c.  146, 

s  6/3)                                     |   174  Income  Tax  Act,  R.S.C.  1970, 

Estates  of  Aliens  Act,  S.U.C.  1792-  c-  ^5                                 ll  84 

1820,  59  Geo.  3,  c.  12,  Infants  Act>  RSa  1970> 

s.6  II  90  c-222 l  117 

Estreats  Act,  R.S.O.  1970,  Insurance  Act,  R.S.O.  1970, 

c.150 II  92  c-224  I  116,171 

Evidence  Act,  R.S.C.  1952,  ss.  145(d),  183                      I  197 

c  3Q7                                  |  34  Interpretation  Act,  R.S.O.  1970, 

Evidence  Act,  R.S.O.  1970,  c.  151,  c>  225                                I  213 

s.  5   Ill  58 

Excise  Tax  Act,  R.S.C.  1970,  judges  Act,  R.S.C.  1970, 


c.  E-13  II  84 


c.  J-l    I  46,70,71,86, 


Execution  Act,  R.S.O.  1970,  c.  152,  87,222,255,373;  II  11,13 

s.20(5)   I   174         s.8  ,  123,134 

Expenditure  of  County  Funds  in  s.  24                                       I  158 

Certain  Cases  Act,  R.S.O.  s  31                                            j  g 

1877,  c.  85  Ill  252  s|  34    'Z'ZZ'Z  I "8,' 70,  158 

Judges  Amendment  Act,  S.C. 

„.      lr      tT,   ,  1970-71-72,  c.  55    I  137, 

Federal  Court  Rules,  2?2  373-  II   1 1    13 


r.  348  Ill  201 

r.  424  Ill  31 

r.  465   Ill  102 

r.  494(5)  Ill  39 

Federal  Court  Act,  S.C.  1970-71,  "°  R  SO  1970 

c.  1    I   113 

Fire  Marshals  Act,  R.S.O.  1970, 

c.  172 II  86 


s.6    I  136 

Bill  C-243  (1971), 

s.  11    I  2 

Judges'  Orders  Enforcement  Act, 


c.  227  I  113,  114,178 

s.  3 I  180,246,248 

Judges'  Orders  Enforcement  Amend- 
ment Act,  1970,  S.O.  1970, 

Game  and  Fish  Act,  R.S.O.  1970,  c-  101» 


c.  186,  II   108 


s.  1    I  113 


s  g                                            II  7  Judicature  Act,  S.O.  1881, 

General  Sessions  Act,  R.S.O.  1970,  c-   5              I  58,73,104,219, 

c.  191    I  85  220;  HI  25 

s.7    I  161         s-9 l  120 


General  Sessions  Amendment  Act, 


s.  22    I  120 


1970,  S.O.  1970,  c.  99,  ss.  28,  29  I  219 

s.  1    I  262         s-46  l  120>121 

s.  77    I  48 

r.471    I  220 

Habeas  Corpus  Act,  R.S.O.  1970,  Judicature  Act,  R.S.O.  1887,  c.  44, 

c.  197    I  359         s.  90(1)   I  121 
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Judicature  Act,  1895,  S.O.  1895, 
58  Vict,  c.  12, 

s.  1    I   121 

s.  11  I  219 

Judicature  Act,  1897,  60  Vict,  c.  13, 
ss.  1,  2,4 I  219 

Judicature  Act,  R.S.O.  1897, 

c.  51   I   107 

s.  77 I  220 

Judicature  Act,  1913,  S.O.  1913, 
3-4  Geo.  5,  c.  19, 

ss.  5,  41(1)(2)  I  221 

s.44 I  121 

s.  Ill    Ill  26 

Judicature  Act,  1919,S.Alta.  1919, 
c.  3    I  79,80 

Judicature  Act,  S.O.  1924, 

c.  30   I  76,79,80 

Judicature  Act,  R.S.O.  1960,  c.  197, 
s.  46(5)  Ill  253 

Judicature  Act,  R.S.O.  1970, 

c.  228  I  23,49,  104,  105, 

107,  112,  114,  121,  136, 

177,  198,  203,  214,  226, 

245,  249,  250,  330,  332; 

III  4,  5,  29,  68 

s.  l(m)    Ill  2 

s.  3    I  217 

s.  4(1)   I  221 

s.  5    I  103 

s.  6 I  246 

s.  9    I  221 

ss.  15,  16 I  222 

s.  17 I   180,  181 

s.  17(l)(d)  I  199 

s.  17(2)    I   178 

s.  29    I  234,247 

s.  29(1)    I  199 

s.  29(2)    I   180 

s.  30    I  344 

s.  34 I  222 

s.  43    I  222 

s.  46 I  135 

s.  47(3)    I  132,  133 

s.  48(1)(2)  I  246 

s.  48(3)   I  246,251,261 

ss.  50-55   I  122 

s.  51(1)   I  289 

s.  59 I  335,348,349,350 

s.  64    I  331 

s.  69  II  92 

s.  71    HI  3 


s.  72  Ill  3,  17 

s.  82(1)  HI  200 

s.  82(4)  Ill  200,201 

s.  84  I  198,206,213 

s.  85   HI  1,63 

s.  86  Ill  63 

s.  88(2)    II  94 

s.  89   Ill  63,64,94 

s.  89(2)  Ill  64 

s.  89(2)(a)    Ill  94 

s.  91   Ill  63,  101 

s.  95  Ill  63 

s.  97(1) I  160;  III  17 

s.  98  Ill  5 

s.  99  I  160;  III  3,  12 


s. 
s. 
s. 
s. 
s. 
s. 
s. 
s. 
s. 
s. 
s. 
s. 
s. 
s. 
s. 
s. 
s. 


Ill 


HI  58 

17,91,92 
III  17 
III  94 


01   

02  

02(1)  

02(2)(3) 

02(4)  Ill  92,  101 

02(6)(7)    HI  93 

06(l)(c) Ill  4 

06(2)  Ill  4 

06(4)  Ill  309 

14  Ill  25 

14(1)  Ill  2 

14(d)  Ill  33 

18 I  74,  183 

18(1)   I  160 

25 I  200 

26    I  183,292 

27  Ill  39 

R.R.O.  1970,  Reg.  545  as 
amended I  50,  183; 

in  1,  16,  198 

r.  2(1)  Ill  2 

rr.  35,43,44 Ill  198 

r.  57  Ill  91 

r.  144  Ill   107 

r.  146  Ill   107 

rr.  180-84  I  269,270 

r.  182    I  260 

r.  186 I  209 

r.  207 I  201,203,212 

r.  209  I   197,201,212, 

213;    III  6,7 

r.  210  I  183,213; 

HI  2,  6 

r.  211  I   183;  III  3,7 

rr.  211-14   I  160 

rr.  212,  213,  214  I  184 
r.  217    I  207 
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r.  225(1)   I  200,201 

r.  227(1)    I  199 

r.  229  Ill  91 

r.  231  I  195 

r.  237(1)(3)(6) I   199 

r.  239    I  184,  199 

r.  246  I  14;  III  198 

r.  249 I  276 

r.  268  Ill  91 

r.  282  Ill  39 

r.  316 I  339 

rr.  322-24 Ill  199 

rr.  326-66    Ill  91 

r.  339  Ill  92 

r.  341   Ill  92 

rr.  342,  343  ....  Ill  92,  101 

r.  400 I  331 

r.  401   Ill  10,  11 

r.  402  Ill  11 

r.  446  Ill  10 

r.  497 I  261 

r.  497(2)(3)(4)(7)    ....  I  247 

r.  498 I  235 

r.  501  I  236 

r.  514    I  199 

r.  516  Ill  14 

rr.  535,  537  Ill  17 

rr.  587-96  Ill  91 

r.  629(2)   I  200 

r.  656  Ill  3 

r.  668   Ill   14 

r.  678  Ill  107 

r.  683  Ill  95 

rr.  684,  685  Ill   14 

r.  755  Ill  17 

r.  757   Ill  3,  13,  17 

r.  770  I  58,  196,262; 

III  25 

r.  771   Ill   17 

Tariff  A,  Solicitors  Fees, 

Supreme  Court  Ill  14 

Tariff  A,  Solicitors  Fees, 

County  Court  Ill  14 

Tariff  B Ill  51 

Criminal  Appeal 

Rule  14  I  237 

Criminal  Appeal 

Rule  20  I  237 

Criminal  Appeal 

Rule  21(1) I  261 

Criminal  Appeal 

Rule  22  I  231 


R.R.0. 1970,  Reg.  546, 

s.  6  Ill  62 

ss.  1,  2,  3,  4 Ill  99 

Judicature  Amendment  Act,  1904, 
S.O.  1904,  4Edw.7,  c.  11, 

s.  2(2)   I  220 

Judicature  Amendment  Act,  1923, 
S.O.  1923,  c.  21, 

ss.  2,  5,  6 I  221 

Judicature  Amendment  Act,  1927, 

S.O.  1927,  c.  29  HI  2 

Judicature  Amendment  Act,  1931, 
S.O.  1931,  c.  24, 

s.  6 I  221 

Judicature  Amendment  Act,  1936, 
S.O.  1936,  c.  31, 

s.  2 I  221 

Judicature  Amendment  Act,  1941, 
S.O.  1941,  c.  24, 

s.  3(2)  Ill  28 

Judicature  Amendment  Act,  1945, 
S.O.  1945,  c.  10, 

s.  1   Ill  28 

Judicature  Amendment  Act,  1949, 
S.O.  1949,  c.  46, 

s.  1    I  218,221 

Judicature  Amendment  Act,  1955, 
S.O.  1955,  c.  36, 

s.  1 I  331 

Judicature  Amendment  Act,  1958, 
S.O.  1958,  c.  46, 

s.  2  Ill  94 

Judicature  Amendment  Act,  1961, 
S.O.  1961-62,  c.  65, 

s.  3  Ill  28 

Judicature  Amendment  Act,  1965, 
S.O.  1965,  c.  51, 

s.  5  Ill  28 

Judicature  Amendment  Act,  1968, 
S.O.  1968,  c.  59, 

s.  4  Ill  95 

Judicature  Amendment  Act,  1970 
(No.  3),  S.O.  1970,  c.  92, 

s.  1    I  246 

Judicature  Amendment  Act,  1970 
(No.  4),  S.O.  1970,  c.  97, 

s.  2    I  81 

s.  3  Ill  352 

s.  4    I  234 

s.  11    I  74 

s.  11(1)   I  50 

s.  11(2)   I  49,  109,  160 
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s.  13(2)   I  234 

Judicature  Amendment  Act,  1971, 
S.O.  1971, 

c.  57  I  221,223,246 

s.  1    I  199,232,245 

s.  3    I   112,  199,247,376 

Judicature  Amendment  Act,  1972 
(No.  2),  Bill  242, 

15  Dec.  1972 I  137 

Judicial  Review  Procedure  Act, 
1971, S.O.  1971, 

c.  48   I  51,  158,  197,200 

Jurors  Act,  R.S.O.  1970,  c.  230, 

ss.  9,  12,  13  II  92 

s.  45(2)   I  353 

s.  46    I  353,359 

Jurors  Amendment  Act,  1971,  S.O. 

1971,  c.  9   I  360 

s.  5    I  345,  357 

Justices  of  the  Peace  Act,  R.S.O. 

1970,  c.   231    II  6 

s.  1  I  161 

s.  2  II  19 

s.  2(2)   I  172 

s.  6  II  7,8,18 

s.  8  II  18 

Juvenile  and  Family  Courts  Act, 

R.S.O.  1960,  c.  201  ..  Ill  252 
Juvenile  Delinquents  Act,  R.S.C. 

1970,  c.  J-3  I  249,250 

Landlord  and  Tenant  Act,  R.S.O. 
1970,  c.  236, 

s.  106  Ill  17 

s.  108  II  15 

Landlord  and  Tenant  Amendment 
Act,  1972,  S.O.  1972,  c.  123, 

s.  3(1)  Ill  17 

s.  106(5)   I  181 

Larceny  Act,  S.C.  1869,  c.  20, 

s.92    I  51 

Law  Reform  Act,  1909,  S.O.  1909, 

c.  28  I  220 

s.  21  I  49 

ss.  13,  14 I  221 

Law  Reform  (Miscellaneous 

Provisions)  Act,  1970,  S.E. 
1970,  c.  33, 

ss.  1,5,7(3) I  334 

Law  Society  Act,  C.S.U.C.  1859, 
c.  33, 
s.  6  Ill  252 


Law  Society  Act,  R.S.O.  1970, 

c.  238  II  56;  III  203 

s.  29  Ill   183 

s.  34  Ill  203 

s.  50(1)  Ill   182 

s.  54(1)    I   198 

s.  55   Ill  326 

R.R.O.  1970,  Reg.  556 

ss.  24,  25  Ill  326 

r.  51   Ill  184 

Law  Society  Act,  1970,  S.O.  1970, 
c.  19, 

s.  50(1)  Ill  182 

Law  Society  Amendment  Act,  S.O. 

1951,  c.  45  Ill  127 

Legal  Aid  Act,  S.O.  1966, 

c.  80 Ill  128 

s.  21(1)  Ill  130,  165 

Legal  Aid  Act,  S.O.  1968-69,  c.  60, 

s.  8  Ill  130 

Legal  Aid  Act,  R.S.O.  1970,  c.  239, 

s.  10(e)  Ill  136 

s.  12(1)    Ill  140,  175 

s.  13   Ill  140 

s.  14  Ill  140,  156,  170 

s.  16  Ill  129,  145 

s.  16(3)  Ill  156 

s.  16(5)  Ill  146 

s.  16(7)  Ill  156,  167 

s.  17  Ill  132 

s.  17(2)(3) Ill  156,  159 

s.  18  HI   158 

O.  Reg.  257/69 
Note  A,  Schedule 

3  Ill  165 

R.R.O.  1970,  Reg.  557  as 
amended  by  O.  Reg.  224/72 

s.  12  Ill  171 

s.  23  Ill  142,  174 

s.  29(2)  Ill  153,  156 

160,  203 

s.  29(3)  Ill  203 

s.  39  Ill  140 

s.  39(a)(iii)     III  141,  175 

s.  45  Ill   171 

s.  47  Ill   145 

s.  58  Ill   141 

s.  58(1)    Ill  142, 

146,  160 

s.  58(2)  HI   142 

ss.  59,  61    Ill   175 

s.  64       HI   141,  146,  156 
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s.  65  HI   143 

s.  66 Ill  156,  160, 

170,  175 

s.  67  Ill  156 

s.  89  Ill  155 

s.  105  Ill  99 

s.  107  Ill  156,  163 

s.  Ill  Ill  165 

s.  129  Ill  162 

ss.  129-31  ..  Ill  156,  162 
s.  137  HI  132,  146,  162 
Note  A   ....  HI  131,  152, 

164 
Schedule  2, 

item  60 Ill  165 

O.  Reg.  544/73  ....  Ill  130 
Legal  Aid  and  Advice  Act,  1949, 
12,  13  &  14  Geo.  6,  c.  51, 

s.  1(6)  Ill  141 

s.  2(2)(e)  HI  161 

s.  14(2)  Ill  139 

Liberty  of  the  Subject  Act,  P.C.S., 

29-30  Vict.,  c.  45  I  359 

Liquor  Control  Act,  R.S.O.  1970, 

c.  249  I  114,  165;  II  2, 

49,  60,  64,  86 

s.  102  II  7,32,65 

s.  114    I  162;  II  65 

Liquor  Licence  Act,  R.S.O.  1970, 

c.  250  I  165;  II  49,86 

s.  1  II  65 

s.  67  II  65 

Local  Crown  Attorney's  Act, 
C.S.U.C.  1859,  c.  106, 

s.  1  II  82 

s.  7 II  90 

Magistrates  Act,  R.S.O.  1960,  c.  226, 

ss.  13,  19 Ill  253 

Solemnization  of  Marriage  Act, 
S.U.C.  1792-1820,  38  Geo.  3, 

c.  4  preamble II  90 

Marriage  Act,  R.S.O.  1970, 

c.  261 I  181 

s.  22(1) II  15 

s.  26(1)  I  171;  II  15 

Married  Women's  Property  Act, 
R.S.O.  1970, 

c.262 I  117,  179 

Master  and  Servant  Act,  R.S.O. 

1970,  c.  263  II  15 

s.  4  II  7 


Matrimonial  Causes  Act,  R.S.O. 

1970,  c.  265  I  117 

Mechanics'  Lien  Act,  R.S.O.  1970, 
c.  267, 

s.  31   Ill  13 

s.  31(2)  Ill  3 

s.  38(8)  Ill  183 

s.  38(10)  Ill  120 

Minor's  Protection  Act,  R.S.O. 

1970,  c.  276  I  249 

Municipal  Act,  R.S.O.  1960,  c.  249, 

ss.  355,  360,  363   HI  253 

Municipal  Act,  R.S.O.  1970, 

c.  284  I  171,  182 

s.  59(8)    II  92 

s.  68  II  7 

s.  85(2) II  93 

s.  240(1)  I  114 

s.  377(1)   I  172 

ss.  377(5),  378,  379, 
381(1)(5)(6)(7) 

383(1)(2) I  173 

Municipal  Elections  Act,  1972,  S.O. 

1972,  c.  95 I  361 

Municipal  Franchise  Extension  Act, 

R.S.O.  1970,  c.  288    ....  I  182 
Municipal  Subsidy  Act,  R.S.O.  1937, 

c.  273  HI  252 

Municipal  Unconditional  Grants 

Act,  S.O.  1953,  c.  72      III  252 
Municipality  of  Metropolitan 
Toronto  Act,  R.S.O.  1960, 
c.  260 HI  253 

Narcotic  Control  Act,  R.S.C.  1970, 

c.N-1  II  84 

Notaries  Act,  R.S.O.  1970,  c.  300, 
s.  2(1)   I  172 

Offences  Against  the  Person  Act, 
S.C.  1869,  c.  20, 

s.  12    I  51 

Official  Languages  Act,  R.S.C.  1970, 
c.  0-2, 

s.  11(1)(3)(4)   Ill  38 

Ontario  Gazette  Act,  S.C.  1868, 

32  Vict.,  c.  6, 

s.  18(1)   I  330 

Appointment  of  Parish  and  Town 
Offices  Act,  S.U.C.  1793, 

33  Geo.  3,  c.  2, 

s.  10  II  90 
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Appointment  of  Parish  and  Town 
Officers  Act,  46  Geo.  3,  c.  5, 

s.  2  II  90 

Parents'  Maintenance  Act,  R.S.O. 

1970,  c.  336  I  249 

Personal  Property  Security  Act, 

R.S.O.  1970,  c.  344    ...  I  182 
Police  Act,  R.S.O.  1970, 

c.  351,    ....  I  172,  173;  II  16 

s.  8(4)   I  172 

s.  47,  Part  IV    II   108 

R.R.O.  1970, 

Reg.  680  I  172 

Private  Sanitaria  Act,  R.S.O.  1970, 

c.  363,  I  179 

ss.  3,  6,  7  II  93 

Procedure  in  Criminal  Cases  Act, 
S.C.  1869,  c.  29, 

s.  12    I  51 

Provincial  Courts  Act,  S.O.  1968, 
c.  103  ....  I  2,  163,366;  II  3 

s.  7(1) II  9 

Provincial  Courts  Act,  R.S.O.  1970, 
c.  369,  ....  I  2,  163,369,375; 
II  3,21;  III  4 

s.  i n  5 

s.2  II  5,9 

s.  4 I  8 

s.  4(1)   I  116 

s.  5(1)(2)(3)  II  13 

s.  7(1)    II  9 

s.  8  Ill  4 

s.  8(l)(a)    II  9 

s.  8(l)(b)    II  3 

s.  9(l)(a)(b)(c)(d)    II  5 

s.  9(2)    II  8,9 

s.  10  II  20 

s.  10(3)    II  5,22 

s.  10(4) II  5,20 

s.  11  II  20 

s.  12  II  15,  16 

s.  14  II  4 

s.  15    II  5 

s.  16 II  20,22 

s.  27  II  24 

s.  28  II  12,  13,20 

s.  28(e)  Ill  58 

R.R.O.  1970, 

Reg.  692 

s.  1(a) II  24 

s.  11   Ill  58 

O.  Reg.  5/72 II  10 


Public  Highways  and  Roads  Act, 
1810,  50  Geo.  3, 
(2d)  Session,  c.  1, 

s.  11  II  90 

Public  Inquiries  Act,  R.S.O.  1970, 

c.  379  Ill  4 

Public  Officers'  Fees  Act,  R.S.O. 
1970,  c.  383, 

s.  5  II  95 

s.  6  Ill  94 

Public  Schools  Act,  R.S.O.  1970, 
c.  385, 

s.  8    I  171 

Public  Service  Act,  R.S.O.  1970, 

c.  386  I  28;  II  97; 

III  3,61,337 

s.  22(3)    II  100 

s.  22(5)    II  96 

R.R.O.  1970,  Reg.  749, 

s.  31(1)(2)   II  100 

Reciprocal  Enforcement  of 

Maintenance  Orders  Act, 

R.S.O.  1970, 

c.  403  I  249,250 

Recovery  of  Small  Debts  Act,  S.U.C. 

1792,  32  Geo.  3,  c.  6..  HI  337 
Registry  Act,  R.S.O.  1970,  c.  409, 

s.59(5)  I  173 

Religious  Institutions  Act,  R.S.O. 

1970,  c.  411, 
s.  12(3)    I  174 

Securities  Act,  R.S.O.  1970, 

c.  426 II  64 

Sheriffs  Act,  R.S.O.  1970,  c.  434, 
s.  21(2)    II  94 

Small  Claims  Courts  Act,  R.S.O. 

1970,  c.  439,  Ill  68 

s.  1(h)  Ill  347 

s.  l(l)(h)(2)  I  263 

s.  3  Ill  342 

s.  10  II  92 

s.  11   Ill  347,356 

s.  12    I  263;  III  347 

s.  13  Ill  347 

ss.  18,  20(1)(2),  22,  24      III  348 

s.  25  II  92;  III  348 

ss.  30,  32(1)  Ill  348 

ss.  33,  34  HI  349 

s.48  II  92 

s.  50  II  92 
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ss.  53,  54   Ill  350 

s.  64  Ill  348 

s.  64(1)  Ill  350 

s.  64(2)(3)    HI  349 

ss.  64-70 Ill  343 

s.  65  Ill  349 

s.  71   Ill  351 

s.  73  Ill  351,359 

s.  74  Ill  351,359 

ss.  77,  78   Ill  351 

ss.  81,82,  83,  85,86,88,90, 

97,99,  104 Ill  351 

s.  92  Ill  58 

s.  100  Ill  183 

ss.  106(1)(4),  107,  108  ..  Ill  352 

s.  112 I  225 

s.  116  Ill  352 

ss.  116(1),  126(1)(2)   ....  Ill  352 

ss.  116(3),  119  Ill  343 

s.  131    I  174 

ss.  131(1)(2)(4)(6)(7), 

132(1)(2),  133  Ill  353 

ss.  156-63,  159,  161  Ill  354 

s.  195(1)  Ill  357 

s.  196  Ill  350 

s.  196(3)  Ill  183 

R.R.O.  1970, 

Reg.  800 Ill  342 

Reg.  800-802  Ill  351 

Reg.  801, 

ss.  47-55,  60-69    III  348 
Reg.  802, 

Schedule  1,  2,  3    III  348 
Small  Claims  Courts  Amendment 
Act,  1972,  S.O.  1972,  c.  107, 

s.  2  Ill  351,359 

s.  4(2)(5)    Ill  343 

s.  5  Ill  340,350 

s.  7  Ill  357 

Solicitors  Act,  R.S.O.  1960,  c.  378, 

s.  6(1)  Ill  183 

Solicitors  Act,  R.S.O.  1970, 

c.  441,    Ill  14,201 

s.  1   Ill  183 

s.  6(9)  Ill  15 

Speedy  Trials  Act,  S.C.  1889, 

c.  47   I  47 

Speedy  Trial  Act, 

S-895,  (1971)  I  12 

Statute  Law  Amendment  Act,  S.O. 
1899,  62  Vict.,  c.  11, 


s.  8  Ill  339 

Statute  of  Westminster,  1931,22 

Geo.  5,  c.  4 I  107 

Statutory  Powers  Procedure  Act, 
1971,  S.O.  1971,  c.  47, 

ss.  10(a),  23(3)    Ill  183 

Summary  Convictions  Act,  R.S.O. 

1970,  c.  450, I  178,248, 

250,  280;  II  6,  7,  14, 
15,  28,  65 

s.  3    I  162,  165,231 

s.  5 I  197 

s.  6(4) II  66 

s.  6(5) II  61 

s.  15  II  93 

s.  22    I  232,234 

Superior  Court  of  Civil  and  Criminal 
Jurisdiction  Act,  1794,  S.U.C. 
1792-1820,  34  Geo.  3, 
c.  2   .    I  47,  104,  117,158,218 

s.  1  I  118 

Superior  Courts  of  Civil  and 
Criminal  Jurisdiction  Act, 
C.S.U.C.  1859,  c.  10, 

s.  18    I  254 

Supreme  Court  Act,  R.S.C.  1970, 
c.  S-19, 

s.  36    I  227 

r.  31(1),  Part  III  I  237 

Supreme  Court  Act,  1970,  No.  52, 
New  South  Wales, 

ss.  11,  80    I  209 

Supreme  Court  Amendment  Act, 
1969,  S.B.C.  1969,  c.  38, 

s.  5    1  59 

Surrogate  Courts  Act,  1858,  S.C. 

1858,  22  Vict.,  c.  93    .    I  160 
Surrogate  Courts  Act,  R.S.O.  1970, 

c.  451  I  160 

s.  4    I  263 

s.  8    I  168 

s.  11    I  263 

s.  21    I  107 

s.  29    I  347 

Surrogate  Courts  Amendment  Act, 
1971  (No.  2),  S.O.  1971 
(2dSess.),  c.  16 II  11 


Territorial  Divisions  Act,  C.S.U.C. 
1859,  c.  3  Ill  252 
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Training  Schools  Act,  R.S.O.  1970,  Vendors  and  Purchasers  Act,  S.O. 

c.467 I  249  1952,  c.  110, 

Trials  by  Jury  Act,  1792,  s.  1    173 

32  Geo.  3,  c.  2  I  330  Voters'  Lists  Act,  R.S.O.  1970, 

Trust  Companies  Act,  R.S.C.  1970,  c.  485 I   182 

c.  T-16, 

s.  36(6)   I  116  Winding-Up  Act,  R.S.C.  1970, 

Trustee  Act,  R.S.O.  1970,  c.  W-10, 

c.  470   I  159  ss.  16-18,  71,74,  75,  87-92, 

153-59,  160-72    I  116 

Woodmen's  Lien  for  Wages  Act, 

Unemployment  Insurance  Act,  R.S.O.  1970,  c.  504, 

R.S.C.  1970,  c.  U-2 II  84  ss.  10,  35    I  178 


